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ADJUDGED   IN 


THE  COURT  OF  CHANCERY 

OP 

THE  STATE   OF   NEW  JERSEY. 

FEBRUARY    TERM,    1877. 


Theodore  Runyon,  Esq.,  Chancellor. 


Abraham  V.  Van  Fleet,  Esq.,  Vice-chancellor. 


Samuel  H.  Lanterman  and  others 

V. 

The  Blairstown  Railway  Company. 

Where  a  railroad  company,  with  the  consent  of  the  devisee  for  life  and 
the  trustee  in  possession  of  the  property,  having  made  compensation  to 
them  for  their  interest,  had  entered  npon  lands  for  the  construction  of  their 
road,  and  had  almost  completed  it,  an  injunction  sought  by  certain  persons 
claiming  to  be  remaindermen,  but  whose  claim  was  disputed,  was  denied, 
it  appearing  that  the  conduct  of  the  railroad  company  had  been  bona  fide 
and  with  due  regard  to  the  interests  of  all  the  parties. 


Bill  for  injunction.     On  order  to  show  cause  why  an  injunc- 
tion should  not  be  issued.     On  bill  and  answer  and  affidavits. 

3Ir.  J.  31.  Robeson,  for  complainants. 
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Lanterman  v.  Blairstown  R.  R.  Co. 


3Ir.  J.  G.  Shijyman,  for  defendants. 

The  Chancellor. 

Joseph  R.  Dilts,  late  of  the  county  of  AVarren,  deceased, 
died  seized  of  a  farm  in  that  county.  By  his  will  he  gave 
to  each  of  his  two  half-sisters  one-half  of  the  rents  of  that 
property  until  her  death  or  marriage,  and  constituted  his 
executor  trustee  of  the  farm,  to  collect  and  pay  over  the 
rents  accordingly.  He  provided  that  on  their  death  or  mar- 
riage, the  property  should  go  to  the  three  sons  of  William 
Ribble.  He  had  two  sisters  of  the  whole  blood — Isabella, 
wife  of  "William  Lanterman,  and  Rachel,  wife  of  Peter  Lan- 
terman. To  each  of  them  he  gave  S25,  to  be  equally  divided 
between  her  children.  The  will  contains  the  following  clause : 
*'  Also,  it  is  my  will  that  none  of  my  rale  estate  should  never 
be  deeded,  leased,  nor  bargained  in  no  wise  so  that  Peter 
Lanterman  or  William  Lanterman,  my  two  brothers-in-law 
which  was  married  to  my  two  sisters,  namely,  Isabella  and 
Rachel,  nor  any  of  their  of  law."  The  farm,  except  so  much 
of  it  as  is  occupied  by  the  defendants  for  their  road,  by  the 
license  of  Sarah  Dilts,  one  of  the  testator's  half-sisters  (the 
other  is  dead),  and  the  administrator  cum  testamento  annexo, 
is  in  the  hands  of  the  administrator,  as  trustee.  The  three 
sons  of  William  Ribble  died  in  the  testator's  lifetime,  as  did 
also  the  testator's  sisters,  Isabella  and  Rachel.  The  defend- 
ants, having  located  their  railroad  over  the  farm,  took  possess- 
ion of  so  much  as  was  required  for  their  road,  under  an  agree- 
ment with  Sarah  Dilts  (the  other  half-sister  was  then  dead), 
approved  and  ratiiied  by  the  administrator.  By  that  agree- 
ment they  agreed  to  pay,  for  the  lifetime  of  Sarah  Dilts,  the 
interest  on  a  valuation  of  the  land  taken  for  the  road,  at  S70 
an  acre,  of  which  price  SoO  were  understood  to  be  for  the 
value  of  the  land,  and  the  rest  for  damages.  The  defend- 
ants have  power  to  condemn  the  land,  but  no  proceedings 
for  condemnation  have  l^een  taken.  They,  subsequently  to 
the  making  of  the  above  mentioned  agreement,  obtained 
the  consent  of  certain  of  the  children  of  William  and  Peter 
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Lanterman,  not  including  the  complainants,  who  are  two  of 
the  children  of  the  latter. 

The  complainants  claim  that  by  the  death  of  the  sons  of 
William  Ribble  in  the  lifetime  of  the  testator,  the  devise  to 
them  lapsed,  and  that  on  the  testator's  death  tlie  farm  de- 
scended to  the  children  of  William  and  Peter  Lanterman, 
subject  to  the  gift  of  the  rents  to  the  testator's  half-sisters. 
The  defendants  and  the  heirs  of  the  sons  of  William  Ribble, 
on  the  other  hand,  insist  that  there  is  in  the  residuary  clause 
of  the  will  evidence  of  an  intention  to  substitute  the  heirs  of 
the  sons  of  William  Ribble  in  the  devise  thereby  made,  in  the 
€vent  of  the  death  of  those  sons  in  the  lifetime  of  the  testator. 
They  also  insist  that  by  the  will  the  children  of  William  and 
Peter  Lanterman  are  excluded  from  inheriting. 

I  do  not  deem  it  necessary  to  consider  these  questions  in 
disposing  of  this  application.  The  defendants  entered  into 
possession  with  the  consent  of  Sarah  Dilts  and  the  adminis- 
trator, and,  as  before  stated,  subsequently  obtained  the  consent 
of  some  of  the  children  of  William  and  Peter  Lanterman. 
The  consideration  of  this  latter  consent  is  that  damages 
shall  be  assessed  (unless  the  amount  fixed  in  the  agreement 
with  Sarah  Dilts  should  be  satisfactory)  and  paid  to  the 
heirs,  when  it  shall  have  been  judicially  ascertained  who  the 
heirs  are. 

It  appears  by  the  answer  that  the  defendants  had,  when 
the  bill  w^as  filed,  constructed  the  greater  part  of  their 
roadbed  on  the  premises  ;  all  that  remained  to  be  done  being 
the  building  of  a  culvert,  twelve  feet  long  and  five  feet  high, 
over  a  small  water-course,  and  filling  in  the  dirt  upon  it. 
They  also  proposed  to  move  the  barn  from  the  land  taken 
<^by  them  to  another  part  of  the  farm  designated  by  the  admin- 
istrator. They  took  possession  in  good  faith,  under  the 
consent  and  approval  before  mentioned.  There  appears 
to  be  no  reason  to  doubt  the  fairness  of  their  conduct. 
While  they  question  the  right  of  the  complainants,  they 
now  tender  themselves  ready  to  deposit  in  this  court,  if 
required  to  do  so,  a  sum  sufficient  to  compensate  the  former 
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for  all  the  interest  they  may  have  iu  the  property.  The  com- 
plauiants'  title  is  questioned  by  the  heirs  of  the  sons  of  William 
Kibble.  Under  the  circumstances,  equity  will  not  prev^ent 
the  defendants  from  completing  and  using  their  road  on  the 
land.  Erie  Railway  Co.  v.  Del.,  Lack.  &  West.  R.  R.  Co., 
6  C.  E.  Gr.  283;  Fickert  v.  Ridgejield  Park  R.  R.  Co.,  10 
C.  E.  Gr.  316 ;  Carnochan  v.  Koncich  and  Spalding  R.  Co., 
26  Beav.  169;  Parks  v.  Great  Wycombe  R.  Co.,  8  Jur.  N.  8. 
251 ;  Deere  v.  Guest,  1  31.  &  C.  516  ;  Wood  v.  Charing  Cross 
R.  Co.,  33  Beav.  290 ;  Langford  v.  Brighton  <i'c.  R.  Co.,  4, 
Railw.  &  Can.  Cases  69. 

The  amount  of  land  taken  by  the  defendants  is  four  acres 
and  forty  one-huudredths  of  an  acre.  The  interest  claimed 
by  the  complainants  therein  is  one-twentieth  (in  remainder) 
to  each  of  them.  The  valuation  for  the  land  and  damages 
agreed  upon  between  the  defendants  and  Sarah  Dilts  and  the 
administrator  is  $308.  If  that  be  just,  the  value  of  the  inter- 
est of  each  of  the  complainants  in  the  property  in  question 
and  the  damages  would,  if  they  were  entitled  to  present  enjoy- 
ment, be  about  §15.  That  valuation,  however,  may  be  far  too 
low.  I  am  not  called  to  pass  upon  it.  If  there  be  indeed  a 
question  as  to  the  complainants'  right  to  any  interest  iu  the 
property,  it  would  be  unjust  to  the  defendants  to  compel  them, 
by  force  of  the  interdict  of  this  court,  to  make  terms  with  the 
complainants.  The  injury  to  the  inheritance  by  excavation 
or  tilling  had  already  been  done  when  the  bill  was  filed. 

The  order  to  show  cause  will  be  discharged,  but  without 
costs. 
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Elisha  Ruckman 

V. 

"William  Decker  and  others. 

1.  Where  there  was  a  decree  for  an  account,  and  that  the  defendants  pay 
to  the  complainant  the  amount  found  due  on  such  account,  and  a  reference 
accordingly,  and  on  the  coming  in  of  the  master's  report,  which  was  duly 
confirmed,  reporting  a  sum  due  from  the  defendants  to  the  complainant,  an 
order  for  an  execution  to  make  the  money  was  entered. — Held,  that  the 
decree  and  order  together  constituted  an  adjudication  that  the  amount 
reported  was  due  from  the  defendants  to  the  complainant,  and  that  the 
execution  was  properly  awarded  and  issued  thereon. 

2.  Where  a  decree  is  against  three  defendants  equally  bound  to  pay,  and 
an  execution  is  directed  against  two  of  them  only,  they  cannot  complain 
because  it  is  issued  against  them  alone,  for,  if  entitled  to  indemnity,  they 
may  have  relief  against  their  co-defendant  for  any  amount  tliey  may  be 
obliged  to  pay. 

3.  Where  a  decree  reserves  further  directions  and  equity  until  the  coming 
in  of  the  master's  report,  the  cause  should  be  set  down  for  hearing  on  the 
equity  reserved. 

4.  Irregularity  in  entering  the  decree — Held,  to  have  been  waived  by 
obtaining  a  stay  of  execution. 


Motion  to  vacate  decree. 

3Ir.  Barker  Gummere,  for  motion. 

J\fr.  Jacob  Weart,  contra. 

The  CHA^X'ELLOR. 

The  defendants  move  to  vacate  and  set  aside  the  decree 
entered  in  this  cause  on  the  12th  of  April,  1876,  confirming 
the  master's  report  and  ordering  execution.  The  grounds 
of  the  motion  are  that  the  decree  in  question  does  not 
adjudge  that  there  is  any  sum  of  money  due  from  the  defend- 
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ants ;  that  it  awards  execution  against  only  two  of  the  three 
defendants,  while  the  court  intended  to  decree  payment  by  all 
of  them ;  and  again,  because  the  decree  in  question  was  made 
ex  ■parte^  whereas,  by  the  practice  of  this  court,  it  could  not 
regularly  have  been  made  except  on  hearing,  unless  made  by 
consent.  The  decree  recites  tliat  it  appeared  from  the  master's 
report  that  there  was  due  from  the  defendants  to  the  com- 
plainant, on  the  1st  of  December,  1874,  $34,763.80  ;  that  the 
report  had  been  filed ;  that  notice  of  the  filing  thereof  had 
been  served  on  the  defendants'  solicitor ;  that  a  rule  nisi  had 
been  entered  and  served,  and  that  no  exceptions  had  been  filed, 
and  thereupon  it  decreed  that  the  report  stand  ratified  and 
confirmed,  and  that  a  jieri  facias  de  bonis  et  catellis  issue  out 
of  this  court  against  Benjamin  Decker  and  William  Decker, 
two  of  the  defendants,  to  make  that  money  with  costs.  The 
terms  of  the  decree  imply  an  adjudication  that  the  amount 
reported  by  the  master  is  due  to  the  complainant  from  the 
defendants.      Taylor  v.  Jardine,  1  Hare  S16. 

Besides  the  decree  of  February  13th,  1873,  by  which  the 
reference  to  the  master  was  ordered,  decreed  that  the  defendants 
account  to  tlie  complainant  for  and  pay  to  him  one-half  of  the 
value  of  the  oysters  in  the  decree  mentioned,  with  lawful  inter- 
est thereon,  and  directed  the  reference  to  ascertain  that  value 
and  interest.  It  would  have  been  better  practice  to  iiave 
decreed  by  the  last  decree  that  the  defendants  pay  to  the 
complainant  the  amount  reported  to  be  due  to  him,  but  the 
decrees  are  sufficient  to  warrant  the  order  for  execution.  Xor 
is  it  ground  for  vacating  the  decree  that  it  orders  execution 
against  two  of  the  defendants  only.  The  tliird  defendant, 
of  course,  has  no  reason  to  make  this  objection.  Xor  have 
the  other  two.  If,  as  is  urged,  they  have  a  right  to  be  indem- 
nified in  this  suit  against  their  co-defendant  for  the  amount 
they  may  have  to  pay,  they  may  obtain  such  relief  in  this 
court,  on  application.  Walter  v.  Preswick,  2  Ves.  622.  The 
decree,  as  before  stated,  decrees  that  all  of  the  defendants  pay 
the  money  adjudged  to  be  due  to  the  complainant.  The  fact 
that  execution  has  been  ordered  against  two  of  them  only, 
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will  not  deprive  them  of  this  relief.  But  it  is  objected  that 
the  decree  was  irregularly  entered,  because  the  decree  of  Feb- 
ruary, 1873,  reserved  further  directions  and  equity  until  the 
coming  in  of  the  master's  report,  and  therefore  the  cause  ought 
to  have  been  set  down  for  hearing  on  the  equity  reserved. 
Such  is  undoubtedly  the  practice.      ^  Madd.  Ch.  Pr.  4-57  ; 

2  Ban.  Ch.  Pr.  993,  13G6 ;  Morris  v.  Taylor,  8  C.  E.  Gr. 
131.  But  the  irregularity  has  been  waived.  The  defendants, 
on  the  21st  of  April,  1876,  nine  days  after  the  decree  in  ques- 
tion was  entered,  obtained  an  order  for  a  stay  of  execution 
pending  an  application  to  set  aside  the  decree  of  February, 
1873,  on  the  ground  that  it  was  improvidently  entered,  and 
having  subsequently  appealed  from  the  last-mentioned  decree, 
they,  on  the  27th  of  June,  1876,  obtained  another  stay  of 
execution  pending  tlie  appeal.  By  this  action  they  waived 
the  irregularity. 

The  motion  is  denied,  with  costs. 


Lawrence  H.  Boon  and  others 

V. 

William  Pierpont  and  others.* 

1.  A  presumption  of  payment  does  not  arise  from  the  fact  that  no  in- 
terest has  been  paid  on  a  mortgage  for  nineteen  years. 

2.  A  mortgage  is  not  invalidated  by  a  misdescription  made  by  a  scriv- 
ener, where  the  premises  may  be  identified  by  tlie  admissions  of  the  parties 
themselves,  by  references  thereto  in  other  deeds,  and  by  an  actual  location 
thereof  by  the  parties. 

3.  The  omission  of  defendants'  names  from  the  prayer  for  answer  cannot 
be  taken  advantage  of  by  general  demurrer. 

4.  Demurrer  overruled,  with  leave  to  amend,  unless  complainants, 
within  ten  days,  amend  their  bill  by  inserting  defendants'  names  in  the 
prayer  for  answer. 

*  Cited  5  Stew.  Eq.  21S. 
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Bill  to  foreclose.  On  demurrer. 
3L\  F.  Kingman,  for  demurrant. 
Mr.  M.  P.  Grey,  for  complainants. 

The  Chancellor. 

The  demurrer  is  filed  by  the  defendant,  William  Pierpt)nt. 
The  causes  of  demurrer  assigned  on  the  argument  were  that 
the  bill  prays  a  decree  for  foreclosure  and  sale  of  mortgaged 
premises,  which  are  admitted  by  the  bill  to  be  different  from 
those  described  in  the  mortgage ;  that  the  complainants'  mort- 
gage is,  seeing  that  no  payment  has  been  made  on  it  for  nine- 
teen years,  to  be  presumed  to  have  been  paid  or  discharged ; 
and  that  the  bill  is  defective  because  it  contains  no  prayer  for 
answer.  The  bill  states  that  in  1819  Sarah  Dick  was  the 
owner  in  fee  of  a  lot  of  land  containing  thirty-eight  square 
perches,  more  or  less,  on  the  westerly  side  of  Avhat  was  then 
known  as  New  street  (since  known  as  Griffith  street  and  West 
Griffith  street),  in  the  town  of  Salem,  in  this  state ;  that  in 
that  year  she  conveyed  it  to  William  Sherron  in  fee ;  that  in 
1840  he  conveyed  part  of  it,  a  small  triangular  piece  on  the 
westerly  side  of  the  lot,  to  Sarah  Lindsey,  who  owned  a  lot  on 
that  side  of  the  property ;  that  afterwards,  in  the  last-men- 
tioned year,  she  died  ;  that  by  her  will  she  gave  to  her  daugh- 
ter, Mary  Lindsey,  the  triangular  piece  and  her  lot  above 
mentioned,  which  it  adjoined ;  that  Mary  Lindsey  after- 
w^ards  intermarried  with  Lawrence  Hoover  Boon ;  that  they, 
in  1842,  conveyed  the  property  so  devised  to  her  to  Robert 
M.  Boon,  and  that  he,  on  the  same  day,  conveyed  it  to  Law- 
rence Hoover  Boon,  who  still  owns  it.  The  bill  further 
states  that  William  Sherron  continued  to  own  the  remain- 
der of  the  property  conveyed  to  him  by  Sarah  Dick,  up  to 
the  time  of  his  death ;  that  after  his  death  it  was  sold  by 
virtue  of  proceedings  in  partition  and  bought  by  William  J. 
Shinn  and  Oliver  B.  Stoughton  ;  that  in  the  deed  from  the 
commissioners   to  them  for  the  jiroperty,   it  was  described 
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as  "  all  that  certain  lot  of  land  situate  on  the  west  side  of 
Griffith  street,  in  the  town  of  Salem,  and  state  of  ]N"ew  Jer- 
sey, together  with  two  frame  shops  thereon,  one  in  the  occu- 
pation of  Edward  H.  Robbins  and  the  other  of  Henry  Fox, 
which  said  lot  of  land  was  conveyed  by  Sarah  Dick  to  the 
said  William  Sherron,  in  his  lifetime,  by  deed  bearing  date 
on  the  first  day  of  April,  A.  d.  eighteen  hundred  and  forty- 
six,  and  is  thus  described,  viz."  (Here  follows  the  descrip- 
tion, by  metes  and  bounds,  of  another  lot  of  land  on  the 
other  side  of  the  same  street,  conveyed  by  Sarah  Dick  to 
AVilliam  Sherron,  and  owned  by  him  at  his  death,  but  subse- 
quently sold  by  his  administrators,  under  an  order  of  the 
orphans  court,  to  Albert  W.  Sherron,  who,  at  the  time  of  the 
sale  in  partition,  was  the  owner  thereof),  and  that  the  land 
sold  in  partition  and  intended  to  be  conveyed  by  that  deed 
was  the  land  on  the  west  side  of  the  street,  but  by  mistake 
of  the  scrivener  who  drew  the  deed  from  the  commissioners, 
the  description  contained  in  the  deed  of  April  1st,  1846,  from 
Sarah  Dick  to  AVilliam  Sherron  was  inserted  instead  of  the 
true  description;  that  in  1849  Shinn  and  Stoughton  conveyed 
a  part  of  that  property  to  the  complainant,  Lawrence  Hoover 
Boon,  by  a  correct  description,  and  afterwards  conveyed  all 
the  rest  of  it  to  Henry  Fox,  describing  the  premises  as  being 
on  the  west  side  of  Griffith  street,  and  as  the  land  conveved 
to  Shinn  and  Stoughton  by  the  commissioners  in  partition, 
except  the  lot  conveyed  to  Lawrence  H.  Boon,  but  otherwise 
misdescribing  it  by  metes  and  bounds  as  in  the  deed  from  the 
commissioners ;  that  Fox  occupied  the  premises  so  conveyed 
to  him,  and  erected  a  frame  house  and  put  other  improvements 
on  them,  and  on  the  6th  of  April,  1850,  mortgaged  them  to 
the  complainants,  describing  them  in  the  mortgage  as  thev 
were  described  in  the  last-mentioned  deed ;  that  afterwards, 
on  the  30th  of  September,  1850,  Fox  conveyed  the  property, 
by  like  description,  to  Thomas  S.  Smith,  and  that  on  the  8th 
of  November,  1855,  Smith  conveyed  it  to  the  defendant, 
William  Pierpont,  by  like  description,  expressly  subject, 
liowever,  to  the  complainants'  mortgage,  which  M-as  thereby 
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declared  to  be  a  lien  thereon.  The  bill  further  states  that 
Pierpont  entered  into  possession  of  the  premises  and  mort- 
gagal  them  to  Smith  by  like  description,  and  that  he  paid 
interest  on  the  complainants'  mortgage,  his  last  payment 
having  been  made  on  the  19th  of  December,  1856,  (the  bill 
was  filed  on  the  16th  of  February,  187()),  and  charges  that 
the  mortgaged  jjremises  are  the  same  which,  at  the  time  of 
tiling  the  bill,  were  in  Pierpout's  possession,  and  gives  a  cor- 
rect description  of  them,  stating  facts  and  circumstances  tend- 
ing to  establish  the  identity  of  the  mortgaged  premises  with 
the  property  in  possession  of  Pierpont.  There  is  no  room  for 
doubt  that  that  identity-  is  established.  It  is  clear  that  the 
description  by  metes  and  bounds  in  the  description  of  the 
commissioners'  deed,  and  in  the  deeds  to  Fox  and  Smith  and 
Pierpont  respectively,  and  in  the  complainants'  mortgage, 
must  be  rejected,  and  also  the  reference  to  the  deed  of  April 
1st,  1846.  The  intention  of  the  grantors  to  convey,  and  of 
the  mortgagor  to  mortgage,  the  lot  on  the  west  side  of  Griffith 
street  in  possession  of  Pierpont,  is  indisputable.  If  the  mort- 
gage is  invalidated  by  the  partial  misdescription,  Pierpout's 
deeds  must  be  so  too.  The  metes  and  bounds  and  reference 
to  the  conveyance  from  Sarah  Dick  to  AVilliam  Sherrou  are 
not  necessary-  to  establish  the  identity  of  the  property  intended 
to  be  conveyed  and  mortgaged.  There  are  in  the  description 
other  evidences  of  the  intention  of  the  grantors  and  mortgagor 
which,  Avith  collateral  facts  and  circumstances  stated  in  the 
bill,  establish  with  reasonable  certainty  the  intention  of  the 
parties  and  the  identity  of  the  property  in  spite  of  the  misde- 
scription. The  parties  have,  by  actual  location,  put  a  con- 
struction upon  the  deed,  and  the  reference  in  the  mortgage  to 
the  deeds  under  which  the  title  was  derived,  back  to  and  in- 
eluding  the  deed  from  the  commissioners,  gives  to  the  mort- 
gage the  benefit  of  the  statement  in  that  deed  that  the  premises 
are  situated  on  the  west  side  of  Griffith  street,  and  had  at 
the  date  of  the  last-mentioned  deed  two  frame  shops  thereon, 
one  of  which  then  was  in  the  occupation  of  Edward  H.  Rob- 
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bins,  and  the  other  of  Fox.  Jackson  v.  Pen-ine,  6  Vr.  1/f^ ; 
McLaughlin  v.  Bishop,  Id.  512 ;  2  Washb.  on  R.  P.  638. 
On  the  statements  of  the  bill,  which  on  demurrer  are  to  be 
taken  to  be  true,  there  can  be  no  doubt  as  to  the  identity  of 
the  property.  The  bill  states  that  Pierpont  paid  interest  on 
the  mortgage  up  to  the  19th  of  December,  1856,  about  nine- 
teen years  before  the  filing  of  the  bill,  and  that  he  paid  nothing 
after  that  time,  but  alleges  that  the  interest  since  that  time  is, 
with  all  the  principal,  due  to  the  complainants.  From  this 
statement  no  presumption  that  the  mortgage  has  been  paid 
or  discharged  arises.  The  names  of  the  defendants  have  been 
omitted  from  the  prayer  for  answer  in  the  bill.  The  demurrer, 
however,  points  out  no  defects  of  form,  but  is  merely  a  general 
demurrer.  The  demurrer  is  overruled,  but  leave  will  be  given 
to  amend  it  unless  the  complainants  shall,  within  ten  days  from 
the  date  of  the  order,  amend  their  bill  by  inserting  the  names 
of  the  defendants  in  the  prayer  for  answer.  The  order  will 
be  made  without  costs  to  either  party  as  against  the  other. 


Mifflin  Paul 

V. 

Maeia  Hoeft  and  others.* 


Where  a  vendee  entered  into  possession  under  an  agreement  to  convey, 
and  gave  a  purchase-money  mortgage  in  pursuance  thereof,  such  mortgage, 
althougli  not  delivered  until  a  house  built  by  tlie  vendee  on  the  premises 
was  nearly  finished,  is  entitled  to  priority  over  a  mechanics'  lien  thereon. 


Bill  to  foreclose.    On  final  hearing  on  pleadings  and  proofs, 
Mr.  John  C  Besson,  for  complainant. 


*ClTED  2  Stew.  Eq.  422. 


12  CASES  IX  CHANCERY.  [28  Eq. 

Paul  V.  Hoeft. 
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The  Chancellor. 

The  complainant,  on  the  2d  of  October,  1872,  conveyed  the 
mortgaged  premises  to  William  H.  Woolley,  for  the  consider- 
ation of  $400.  Woolley  gave  to  him,  for  part  of  the  con- 
sideration, one  of  the  mortgages  (for  .$390)  on  which  the  bill 
is  filed.  Woolley,  failing  to  pay  the  balance  of  the  purchase- 
money,  and  being  desirous  that  the  complainant  should  take 
back  the  property,  the  latter,  who  had  not  given  possession  to 
Woolley,  but  had  been  ready  to  do  so,  negotiated  a  sale  of  the 
premises  to  Charles  P.  Emery,  at  the  price  of  $550,  of  which 
.$390  were  to  be  secured  by  the  Woolley  mortgage,  and  Emery 
was  to  give  to  the  complainant  another  mortgage  for  $100  and 
pay  the  balance  in  cash.  The  complainant  accordingly  con- 
veyed the  property  to  Emery,  who  gave  to  him  the  mortgage 
for  $100  and  interest  mentioned  in  the  bill.  Emery  went  into 
possession,  under  the  agreement  to  convey,  before  the  deed  was 
given  to  him,  and  had  commenced  to  build  a  house  upon  the 
])roperty  when  he  I'eceived  the  deed.  The  house  was  nearly 
finished  when  he  delivered  the  mortgage. 

The  question  is  between  the  complainant  and  ]Maria  Hoeft, 
who  is  the  grantee  of  the  premises  under  a  deed  from  Robert 
Besson,  who  purchased  them  at  a  sale  under  execution  on  a 
judgment  upon  a  mechanics'  lien  claim.  No  evidence  of  the 
lien  claim  has  been  offered,  but  the  sheriff's  deed  only.  From 
that  deed  it  appears  that  the  judgment  was  recovered  March 
29th,  1875,  against  Emery,  as  builder  and  owner.  The  deed 
to  Emery  is  dated  June  19th,  1874,  and  the  mortgage  from 
him  on  the  next  day.  When  the  work  was  done  or  the  mate- 
rials provided  for  which  the  claim  was  filed,  or  what  they 
were  or  for  what  building,  does  not  appear.  It  does  appear 
that  the  building  on  the  property  was  completed,  or  nearly  so, 
before  the  deed  to  Emery  was  delivered.  Woolley  never  gave 
Emery  any  permission  to  enter  or  build  on  the  property. 
The  case  is  ruled  by  the  decision  in  3Iaclntosh  v.  Thurston, 
10  a  E.  Ch\  u^. 
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There  will  be  a  decree  for  complainant  establishing  the 
propriety  of  both  of  the  mortgages  as  against  the  deed  ta 
Maria  Hoeft. 


William  Cox 

V. 

Mary  Cutter  and  others. 

Payment  of  interest  on  a  mortgage  for  several  years  to  a  person  who 
received  it  from  the  mortgagor  to  pay  it  to  the  mortgagee,  but  who  was  not 
in  fact  the  mortgagee's  agent,  and  had  not  the  possession  of  the  bond  and 
mortgage,  does  not  authorize  the  payment  of  the  principal  to  him,  although, 
he  had  collected  and  paid  to  the  mortgagee  interest  on  other  mortgages. 


Bill  for  relief.     On  final  hearing. 

3Ir.  J.  A.  Stroube,  for  complainant. 

Mr.  B,  A.  Vail,  for  defendant  Mary  Cutter. 

The  Chancellor. 

The  bill  is  filed  to  compel  the  defendant  Mary  Cutter  to- 
cancel,  on  the  ground  that  it  has  been  fully  paid,  a  mort- 
gage given  to  her  by  the  complainant  in  1864.  The  loan 
which  the  mortgage  was  given  to  secure,  was  obtained  for 
the  complainant  from  Mrs.  Cutter  by  an  attorney-at-law, 
who  paid  over  the  money  to  the  complainant,  and  received 
from  him  the  bond  and  mortgage,  which  he  delivered  to 
Mrs.  Cutter,  who  has  held  it  in  her  own  possession  ever 
since.  The  complainant  paid  the  interest  up  to  January, 
1867,  to  the  attorney,  and  a  year  afterwards  paid  to  him  the 
principal,  with  all  interest  then  due.  The  attorney  did  not 
pay  over  the  principal  to  Mrs.  Cutter.  The  complainant 
insists  that  the  payment  of  January,  1868,  was  a  full  dis- 
charge of  the  bond  and  mortgage.     On  the  other  hand,  Mrs., 
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Cutter  denies  that  the  attorney  had  authority  to  receive  any 
money,  either  principal  or  interest,  on  those  securities  for  her. 
It  appears  that  he  paid  over  to  her  the  interest  received  from 
the  complainant,  and  continued,  for  yeai^s  after  the  principal 
•was  paid  to  him,  to  pay  to  her  money  as  interest  received  fi'om 
the  complainant  on  the  mortgage,  but  concealed  from  her  the 
fact  that  he  had  received  the  principal.  The  payments  made 
to  her  were  made  at  the  office  of  the  attorney,  to  which  she 
would  go  for  the  interest,  and  when  it  was  paid  to  her  she 
would  endoi*se  it  on  the  bond,  which  she  took  with  her  for 
the  purpose.  The  attorney  having  failed  to  make  payments 
for  the  interest,  she  sent  a  message  to  the  complainant  re- 
questing him  to  pay  no  more  interest  to  the  attorney,  and  was 
then  informed  for  the  first  time  that  the  principal  had  been 
paid  many  years  previously.  There  is  no  evidence  that  the 
attorney  was  her  agent  to  collect  or  receive  the  money.  It 
appears  that  he  did  not,  when  any  of  the  payments  were  made 
to  him,  have  either  the  bond  or  mortgage,  and,  it  may  be 
added,  the  complainant  was  aware  of  that  fact.  That  the 
attorney  had  collected  and  paid  over  to  Mrs.  Cutter  interest 
on  the  bond  and  mortgage  and  interest  on  other  mortgages, 
does  not  establish  his  authority  to  receive,  as  her  agent,  prin- 
cipal or  interest  on  the  securities  in  question.  Dunlap^s 
Paley  on  Agency  27 If.,  275.  Xor  is  the  fact  that  after  the 
attorney  failed  to  make  payments  for  interest,  she  requested 
the  complainant  to  pay  him  no  more  interest,  exndence  of  such 
authority.  It  may  be  stated  that  when  the  attorney  made 
application  to  her  for  the  loan,  she  objected  to  making  it  be- 
cause of  the  smallness  of  the  amount ;  but  he  overcame  the 
objection  by  undertaking  to  see  to  it  that  she  should  have  no 
trouble  in  collecting  the  interest,  and  promised  to  collect  it  as 
it  became  due  and  pay  it  over  to  her  on  her  calling  at  his 
office  for  it. 

The  bill  will  be  dismissed.     Mrs.  Cutter  is  entitled  to  costs. 
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Maeia  Mulock 

V. 

William  G.  Mulock.* 

1.  There  is  no  universal  and  absolute  rule  which  prohibits  tlie  court 
from  allowing  the  introduction  of  newly-discovered  evidence  of  witnesses  to 
facts  in  issue  in  the  cause,  after  publication  and  knowledge  of  the  former 
testimony,  and  even  after  the  hearing.  But  the  allowance  of  it  is  not  a 
matter  of  right  in  the  party,  but  of  sound  discretion  in  the  court,  to  be  exer- 
cised cautiously  and  sparingly,  and  only  under  circumstances  which  demon- 
strate it  to  be  indispensable  to  the  merits  and  justice  of  the  cause. 

2.  Brumagim  v.  Chew,  4  C.  E.  Gr.  337,  distinguished. 

3.  The  rule  that  neither  a  court  of  law  nor  of  equity  will  relieve  where 
the  newly-discovered  facts  are  merely  cumulative  or  corroborative,  admits 
of  exception  where  such  evidence  will  make  plain  and  certain  that  which 
before  was  mysterious  and  doubtful. 

4.  If  the  newly-discovered  evidence  is  of  a  kind  and  character  different 
from  that  adduced  on  the  trial,  it  will  not  be  liable  to  the  objection  that  it 
is  cumulative. 

5.  On  a  bill  filed  by  a  C(miplainant,  a  widow  and  very  old,  to  set  aside, 
on  the  ground  of  fraud  and  imposition,  two  deeds  of  gift  made  by  her  to  her 
son,  purporting  to  convey  valuable  real  estate,  evidence  of  admissions  by 
her  that  she  liad  conveyed  the  property  to  her  son,  made  four  years  before, 
but  not  discovered  until  after  the  testimony  was  closed,  is  admissible. 


Bill  for  relief.    Motion  to  admit  newly-discovered  evidence 
after  publication. 

3Ir,  John  Whitehead  and   Mr.  D.   R.    Garniss,   of  Xew 
York,  for  the  motion. 

Mr.  T.  N.  McCarter,  contra. 

The  Chancelloe. 

This  suit  is  brought  to  set  aside,  on  the  ground  of  fraud, 
two  deeds  of  gift  made  by  the  complainant  in  favor  of  the 

*ClTED  4  Slew.  Eq.  551,  oSS ;  S.  C,  11  C.  E.  Or.  461. 
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defendant  (who  Ls  her  son),  purporting  to  convey  to  him  valu- 
able real  estate.  The  complainant  alleges  that  the  deeds 
vrere  obtained  from  her  by  the  defendant  through  deception, 
which  he  was  enabled  to  practice  upon  her  by  reason  of  the 
confidential  relations  existing  between  them  at  the  time. 
She  is,  and  then  was,  a  widow  and  very  old,  and  he  was 
entrusted  by  her  as  her  agent,  with  the  care  of  the  prop- 
erty described  in  the  deeds.  The  cause  was  referred  to  the 
vice-chancellor,  and  the  evidence  was  closed  on  the  5th  of 
April,  1876.  On  the  14th  of  September  following,  the 
defendant  applied  for  leave  to  examine  three  newly-discov- 
ered witnesses,  whose  testimony,  he  alleges,  is  material  to 
the  issue  in  the  cause,  and  was  not  known  to  him  until  after 
the  testimony  was  closed,  and  very  shortly  before  the  appli- 
cation was  made.  The  argument  of  the  cause  has  not  yet 
taken  place.  The  testimony  is  of  admissions  alleged  to  have 
been  made  by  the  complainant  about  four  years  ago,  and 
before  the  commencement  of  this  suit,  that  she  had  conveyed 
her  property  to  the  defendant. 

The  complainant's  counsel  insists  that  the  established  prac- 
tice of  the  court  forbids  the  admission  of  the  testimony  be- 
cause the  evidence  in  the  cause  is  closed,  and  also  because  the 
testimony  is  merely  cumulative.  Its  materiality  to  the  issue 
cannot  be  doubted.  It  goes  to  the  merits.  The  defendant 
has  been  gnilty  of  no  negligence  in  making  his  application. 
The  existence  of  the  evidence  was  first  known  to  him  after 
the  testimony  in  the  cause  was  closed,  and  no  laches  are 
imputable  to  him  for  not  having  discovered  the  evidence 
before  the  proofs  in  the  cause  closed.  It  is  manifest  that 
justice  demands  that,  under  the  circumstances  of  the  case, 
the  defendant  should  be  permitted  to  introduce  the  evidence, 
unless  it  is  merely  cumulative  or  corroborative  of  what  has 
not  only  been  proved,  but  so  proved  as  not  to  be  unavailable 
to  him  by  reason  of  want  of  positiveness,  certainty,  or 
strength  in  the  proof. 

It  is  urged,  however,  that  to  admit  the  testimony  at  this 
stage  of  the  cause,  would   be  an  innovation  upon  the  long- 
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established  practice  of  the  court,  whicli,  it  is  insisted,  will  not 
allow  the  introduction  of  new  testimony  as  to  the  matters  in 
issue  after  publication  passed,  except  to  prove  an  exhibit,  or 
the  like.  If,  in  order  to  reach  a  conclusion  consonant  with 
justice  on  this  application,  it  were  necessary  to  abandon  the 
beaten  path  for  the  occasion,  it  would  be  done.  Precedents, 
however  wise  in  their  origin,  and  though  hoary  with  anti- 
quity, are  not  to  be  followed  when  they  hinder  justice. 
There  would  indeed  be  most  notable  incongruity  in  the  re- 
fusal of  this  court  to  admit  newly-discovered  evidence  merely 
on  the  ground  that  the  testimony  in  the  cause  has  been  closed, 
when  a  court  of  law  would,  under  the  like  circumstances, 
admit  it.  Especially  will  the  absurdity  appear  when  it  is 
considered  that  this  court  will  grant  relief  against  judgments 
at  law  on  the  ground  that  a  fact  material  to  the  merits  has 
been  discovered  since  the  trial  (but  too  late  to  be  available  at 
law),  which  could  not,  by  ordinary  diligence,  have  been  as- 
certained before.  But  no  innovation  is  necessary  in  order  to 
admit  the  testimony  now  oiFered,  if  it  is  of  such  a  character 
that  in  justice  it  ought  to  be  admitted.  That  end  may  be 
attained  per  vias  antiquas.  There  is  no  rule  forbidding,  ab- 
solutely and  under  all  circumstances,  the  introduction  of  new 
evidence  on  a  rehearing.  Such,  indeed,  is  the  general  rule,  but 
it  has  exceptions.  Gresley's  Eq.  Ec.  198, 199  ;  Seaton  on  Dee. 
3.  The  practice  is  thus  stated  in  Harrison's  Chancery  Practice 
[1767)  p.  IfB :  "Though  the  general  rule  be  that  after  pub- 
lication no  new  witness  can  be  examined,  nor  a  witness  be- 
fore examined  re-examined,  yet,  upon  special  circumstances 
set  forth  by  affidavit,  the  rule  may  be  dispensed  with."  Nor 
are  the  exceptions  limited  to  the  proving  and  admission  of 
exhibits,  or  even  documentary  evidence  generally.  In  New- 
land  V.  Horsman,  2  Oh.  Cas.  75  {1681),  a  new  commis- 
sion to  examine  witnesses  as  to  new  matters  arising  on  the 
hearing  was  granted.  In  Needhcim  v.  Smith,  2  Vern.  I/BS 
{1704),  it  was  said  that  if,  after  hearing,  a  witness  is  con- 
victed of  perjury,  advantage    may  be  taken  of  the  fact  on 
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a  rehearing.  In  the  case  of  Mayor  and  Aldermen  of  London 
V.  Earl  of  Dorset,  1  Ch.  Cas.  22S,  upon  a  coniniissiou  of 
charitable  uses,  tlie  question  on  appeal  was  whether  certain 
houses  were  part  of  Bridewell,  belonging  to  the  city  for  the 
relief  of  the  poor,  or  a  part  of  Dorset  House,  which  point 
was  referred  to  law  to  be  tried,  and  then  report.  Motion 
was  made  for  a  commission  to  examine  an  aged  witness,  who 
was  not  discovered  until  that  time,  and  who  was  unable  to 
travel.  It  was  said  that  if  she  were  able  to  travel  she  would 
be  examined  at  the  trial ;  and  it  was  urged  that  though  pub- 
lication on  hearing  was  past,  yet  the  question  being  of  free- 
hold, and  not  properly  triable  at  law,  it  was  reasonable  that 
the  testimony,  the  loss  of  which  might  occasion  the  loss  of 
the  land,  should  be  preserved.  The  motion  was  opposed  be- 
ciiuse  publication  had  passed.  The  lord  keeper,  remarking 
that  the  rule  against  examining  after  publication  had  been 
strict,  said  the  court  was  the  judge,  and  ordered  the  com- 
mission and  examination.  Says  Gilbert  (For.  Rom.  180) : 
*'  Upon  a  rehearing  any  exhibit  may  be  proved,  viva  voce,  as 
upon  the  original  hearing,  but  no  proof  can  be  offered  of  any 
new  matter  without  special  leave  of  the  court,  which  is  sel- 
dom granted."  Said  Lord  Eldou,  in  Willan  v.  Willan,  19 
Ves.  590,  592 :  "  It  is  perfectly  established  that  after  publi- 
cation, previous  to  a  decree,  and  depositions  have  been  seen, 
you  cannot  examine  witnesses  further  without  leave  of  the 
court,  which  is  not  obtained  without  great  difficulty,  and  the 
examination  is  generally  confined  to  some  particular  facts." 

In  Gregory  v.  Marychurcli,  12  Beav.  275,  the  plaintiff, 
afler  publication,  discovered  material  evidence  (in  admission 
by  affidavit),  and  leave  was  given,  on  motion,  to  introduce  it 
and  examine  witnesses  accordingly,  not  only  with  leave  to  the' 
defendants  to  cross-examine,  but  with  suggestions  as  to  the 
mode  in  which  they  might  introduce  counter-testimony. 

In  Prevost  v.  Gratz,  1  Pet.  C.  C.  364-,  ^'^9,  application  for 
rehearing  wa.s  made  on  the  ground  of  newly-discovered  evi- 
dence not  documentary.     Judge  Washington  expressing  the 
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strongest  disposition  to  grant  the  motion,  because  he  was 
satisfied  that  the  justice  of  the  case  would  be  promoted  by 
so  doing,  nevertheless  denied  it;  but  the  denial  was  put  on 
the  ground  of  laches.  Again,  a  bill  of  review  may  be  filed, 
with  the  consent  of  the  court,  upon  newly-discovered  testi- 
mony in  reference  to  the  matters  in  issue  in  the  cause ;  not 
merely  documentary  evidence  only,  but  other  evidence  also. 
Cooper's  Eg.  Plead.  91 ;  Huhbs  v.  Livingston,  3  Johns.  Ch. 
124;  Story's  Eq.  Plead.  §§  4.12,  413.  It  is  true  that  in 
Brumagim  v.  Cheic,  4  C.  E.  Gr.  337,  Chancellor  Zabriskie 
said  that  on  a  rehearing  only  such  evidence  as  was,  or  could 
have  been  read  on  the  hearing,  could  be  heard,  but  this  was 
evidently  intended  as  an  enunciation  of  the  general  rule.  The 
application  in  that  case  was  to  admit  new  evidence  as  to  what 
was,  in  fact,  the  law  of  New  York  as  to  the  effect  of  judg- 
ments of  the  courts  of  that  state,  to  show  that  the  law  was 
different  from  what  appeared  on  the  hearing.  Judge  Story,  in- 
deed, in  Wood  V.  Mann,  '2  Sumn.  316,  where  testimony  similar 
to  that  now  under  consideration  was  offered  under  like  circum- 
stances, and  rejected,  expressed  an  opinion  that  after  publica- 
tion it  would  be  better  to  exclude  all  testimony  of  newly-dis- 
covered witnesses  to  any  facts  in  issue,  unless  connected  with 
some  newly -discovered  documents ;  but  at  the  same  time  he 
recognized  the  fact  that  such  is  not  the  rule.  He  carefully 
states  the  practice  as  follows :  "  There  is  no  universal  and 
absolute  rule  which  prohibits  the  court  from  allowing  the 
introduction  of  newly-discovered  evidence  of  witnesses  to 
facts  in  issue  in  the  cause  after  publication  and  knowledge 
of  the  former  testimony,  and  even  after  the  hearing.  But 
the  allowance  of  it  is  not  a  mattiT  of  right  in  the  party,  but 
of  sound  discretion  in  the  court,  to  be  exercised  cautiously 
and  sparingly,  and  only  under  circumstances  which  demon- 
strate it  to  be  indispensable  to  the  merits  and  justice  of  the 
cause."  The  rule  was  founded  on  the  public  policy  of  sup- 
pressing perjury  and  preventing  the  fabrication  of  evidence 
to  meet  the  exigencies  of  the  cause  after  the  full  bearing 
and  weiglit  of  the  testimony  are  understood  by  the  parties. 
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Gilb.  For.  Rom.  118,  119.  But  by  the  methods  of  modern, 
practice  in  equity,  the  testimony  is  fully  known  to  the  parties 
as  it  is  put  in,  and  they  are  apprised  of  its  qualities  and 
character,  its  weakness  or  its  strength,  and  its  bearing  on  the 
case  before  publication,  quite  as  completely  as  they  would  be  in 
a  trial  at  law.  This  consideration  deprives  the  rule  itself  of 
much  of  its  force  in  modern  application.  And  again,  when 
the  nisi  pvius  character  of  the  trial  of  causes  before  the  vice- 
chancellor  is  considered,  there  is  absolutely  no  ground  for  the 
application  to  the  subject,  in  connection  with  such  trials,  of  a 
different  rule  from  that  which  would  govern  it  at  law.  Speak- 
ing generally,  neither  equity  nor  law  will  relieve  where  the 
newly-disco veered  facts  are  merely  cumulative  or  corroborative ; 
but  the  rule  admits  of  exception,  and  neither  law  nor  equity 
will  refuse  relief  where  the  evidence,  though  cumulative,  will 
make  plain  and  certain  that  which  before  was  mysterious  and 
doubtful,  so  that  if  it  be  received  the  most  obvious  justice 
will  be  done ;  and  if  rejected,  the  most  palpable  injustice,  S' 
Grah.  &  W.  New  Tr.  106 Jf,.  It  may  be  that  testimony  to  the 
same  effect  as  that  which  is  made  the  ground  of  the  applica- 
tion has  been  given  in  the  cause,  but  it  may  have  been  so 
slight  as  to  have  been  therefore  unimportant.  It  may  have 
been  the  mere  adumbration  of  a  most  important  fact,  which,, 
if  fully  proved,  would  have  turned  the  scale.  The  applicant 
may  have  been  unable,  from  want  of  knowledge  of  the  means 
or  sources  of  proof,  to  establish  the  fact  on  the  trial,  and  the 
evidence  may  have  come  to  him  by  the  merest  accident  almost 
immediately  aflerwards.  To  say  that,  because  evidence  to 
the  same  effect  was  given  in  the  cause,  though  it  was  too  weak 
to  be  of  any  value  (but  yet  the  best  within  the  applicant's, 
knowledge  or  reach  at  the  time),  strong,  and  it  may  be 
thoroughly  conclusive,  testimony  subsequently  discovered 
shall  not  avail  him  merely  because  of  a  rule  which  is  within 
the  control  of  the  court,  would  be  to  do  injustice  judicially 
and  with  deliberation. 

If  the  newly-discovered  evidence  is   of  a   different   kind 
and  character  from  that  adduced  on  the  trial,  it  will  not  be 
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liable  to  the  objection  that  it  is  cumulative.  Guion  v.  Butts, 
4  Wend.  579;  Gardner  v.  3Iitchell,  6  Pick  II4.;  Watts  v. 
Howard,  7  Mete.  Ji78,  1^80.  In  the  case  before  me,  the 
iiewly-discovered  evidence  consists  of  statements  made  bv 
the  com])lainant  to  the  witnesses,  that  she  had  conveyed  the 
property  in  question  to  the  defendant.  The  evidence  of 
admissions  in  the  cause  is  very  slight,  and  is  not  of  the  same 
kind  as  that  which  is  now  oifered.  There  can  be  no  doubt  of 
the  importance  of  the  testimony  to  the  defendant.  The  com- 
plainant's case  is  based  on  her  ignorance  of  the  character  of 
the  deed  which  she  executed,  by  which  the  property  was  con- 
veyed to  her  son,  the  defendant.  If,  then,  the  newly  discov- 
ered testimony  now  offered  is  of  a  character  such  as,  under 
like  circumstances,  would  be  ground  for  a  new  trial  in  an 
action  at  law,  Mdiy  should  it  not,  under  the  circumstances,  be 
admitted  here  ?  If  there  had  been  a  trial  in  an  action  at  law 
between  these  parties,  resulting  in  a  judgment  against  the 
defendant,  and  he  had  discovered  the  evidence  only  when  too 
late  to  avail  himself  of  it  at  law,  this  court  would  have 
relieved  him  on  that  ground.  And  shall  it  be  said  that  its 
practice  constrains  it  to  perpetrate  tlie  injustice  against  which 
it  would  grant  relief  if  it  occurred  in  another  forum?  The 
admission  of  the  evidence  is  within  the  discretion  of  the  court, 
and  there  it  should  rest,  in  order  to  guard  against  imposition 
on  the  one  hand  and  a  failure  of  justice  on  the  other.  The 
testimony  will  be  opened,  under  the  direction  of  the  vice- 
chancellor,  to  admit  the  newly-discovered  evidence,  and  to 
give  the  complainant  opportunity  to  meet  it  by  counter  evi- 
dence. 
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Glasser  v.  Glasser. 


Alice  Glasser. 


John  Glasser.* 

In  a  suit  for  a  divorce  a  mensa  et  thoro,  an  application  for  alimony  will  be 
denied  where  the  answer  and  affidavits  of  the  defendant  clearlj'  outweigh 
those  of  the  petitioner,  and  indicate  that  it  is  by  no  means  probable  that 
the  petitioner  will  succeed  in  her  suit.  Such  denial,  however,  will  not 
prejudice  any  future  application  on  her  part,  either  as  to  the  time  or 
amount  of  allowance,  in  case  she  should  be  ultimately  successful. 


Suit  for  divorce  from  bed  and  board,  and  alimony.  Peti- 
tion for  temporary  alimony  and  counsel  fee. 

3Ir.  E.  L.  Price,  for  petitioner. 

Mr.  P.  W.  Cross,  for  defendant. 

The  Chancellor. 

The  petitioner,  by  her  original  petition,  prays  a  divorce  a 
mensa  et  thoro  with  suitable  alimony.  The  charges  made  in 
that  petition  are  such  as,  if  established,  will  entitle  her  to 
the  relief  which  she  seeks.  The  defendant  has  answered, 
denying  every  material  allegation  against  him,  and  he  has 
produced  on  this  motion  numerous  affidavits  in  corrobora- 
tion of  his  answer.  The  affidavits  on  the  part  of  the  peti- 
tioner are  not  of  such  a  character  as  to  countervail  them. 
On  the  case  as  it  stands,  it  would  seem  to  be  by  no  means 
probable  that  she  will  succeed  in  her  suit.  Her  husband 
appears  to  be  the  injured  part^^  In  such  cases  as  this  the 
court  will,  on  such  applications  as  the  present,  look  into 
the  merits  as  they  may  be  disclosed  by  the  pleadings  and 
affidavits,  and  be  guided  in  the  exercise  of  its  discretion 
accordingly.  Beghie  v.  Begbie,  3  Hal.  Ch.  98  ;  Dougherty  v. 
Dougherty,  4-  Hal.  Ch.  Slfi  ;  Martin  v.  Martin,  Id.  563  ;  Jones 

*ClTED  3  Stew.  Eq.  77  ;  5  Stew.  Eq.  2S. 
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V.  Jo7ie8,  3  Barb.  Ch.  11^6  ;  Warden  v.  Warden,  3  Edm.  387. 
As  far  as  developed,  the  case  is,  as  before  stated,  in  favor  of 
the  defendant.  I  am  not  satisfied  of  the  bona  fides  of  the 
petitioner  in  bringing  the  suit.  The  application  will  there- 
fore be  denied.  If,  in  the  further  progress  of  the  cause,  the 
petitioner  shall  be  able  to  satisfy  the  court  of  the  merits  of 
her  complaint,  a  renewal  of  her  application  would  be  success- 
ful, and  the  court  can  then,  in  fixing  the  period  from  which 
the  alimony  shall  begin,  cover  all  the  time  which  would  be 
embraced  in  an  order  for  alimony  made  on  this  application. 


Hannah  Morgan 

V. 

George  Morgan. 


An  application  for  a  capias  ad  satisfaciendum  for  the  costs  of  a  divorce 
suit  will  be  denied,  where  the  affidavits  show  such  facts  as  would  entitle 
the  defendant,  if  in  custody,  to  tlie  benefit  of  the  act  "  for  the  relief  of  per- 
sons imprisoned  on  civil  process."     {Rev.  p.  497  §  2.) 


Bill  for  divorce.  ]\Iotion  for  capias  ad  satisfaciendum  for 
costs. 

The  Chancellor. 

The  decree  of  divorce  in  this  cause  provided,  in  the  ordinary 
form,  that  the  defendant  pay  to  the  petitioner  her  costs,  and 
that  she  have  execution  therefor  according  to  law  and  the 
course  of  this  court  &c.  She  now  applies  for  a  writ  of  capias 
ad  satisfaciendum  for  the  costs.  Her  application  is  based  on 
her  affidavit  that  "  she  is  well  acquainted  with  the  business 
condition  of  the  defendant ;  that  he  is  a  mechanic  and  relying 
on  his  own  exertions  for  a  living ;  that  he  has  no  property  of 
any  kind,  and  nothing  out  of  which  the  costs  in  this  suit 
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could  be  made  on  execution."  If  the  writ  had  been  issued, 
and  the  defendant  were  in  custody  under  it,  he  would,  as  the 
petitioner's  affidavit  shows,  be  entitled  to  the  benefit  of  the 
act  "  for  the  relief  of  persons  imprisoned  on  civil  process " 
(Rev.  p.  Jf97  §  ^),  and,  on  complying  with  the  provisions  of 
the  act  in  that  behalf,  would  be  entitled  to  his  discharge  from 
custody.     The  writ  will  be  denied. 


James  Binxs 

V. 

Samuel  C.  Mount. 

Under  the  circumstances  of  (he  case  a  non-resident  vendee  of  lands 
filing  a  bill  for  specific  performance  of  tlie  agreement  to  convey  the  lands 
to  him,  was  required  to  pay  into  court  the  consideration  that  was  to  have 
been  paid  at  the  time  of  the  execution  of  the  deed,  though  he  was  not  in 
possession. 


Bill  for  specific  performance.  Motion  that  complainant 
pay  into  court  so  much  of  purchase-money  as  by  the  contract 
is  payable  in  cash  on  the  delivery  of  the  deed. 

Mr.  T.  N.  McCarter,  for  the  motion. 

3Ir.  C.  E.  Scojield,  contra. 

The  Chancelloe. 

The  bill  prays  a  decree  that  the  defendant  specifically 
perform  his  written  contract  with  the  complainant,  for  the 
sale  and  conveyance  by  the  former  to  the  latter  of  certain 
land  in  Hudson  county.  It  states  that  the  complainant 
holds,  ready  to  be  paid  over  to  the  defendant  on  his  con- 
veying the  premises  according  to  the  contract,  the  money 
which  by  it  is  payable  on  the  delivery  of  the  deed,  and  that 
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he  has  held  that  money  in  his  hands  unproductive  since  the 
1st  day  of  July,  1876,  the  time  fixed  in  the  agreement  for 
the  delivery  of  the  deed.  The  complainant,  by  the  bill,  also 
offers  to  take  such  title  as  the  defendant  has  for  the  property, 
even  if  it  be  not  complete,  with  pecuniary  compensation  to  be 
ascertained  by  this  court  for  any  defect  therein.  The  defend- 
ant, by  his  answer,  alleges  that  he  was  able  and  ready,  at  the 
time  and  place  fixed  in  the  agreement,  to  convey  the  property 
by  good  marketable  title  to  the  complainant  according  to  the 
terms  of  the  contract,  and  then  and  there  tendered  a  proper 
■conveyance  to  him  therefor  accordingly,  but  that  the  com- 
plainant refused  to  accept  it.  He,  by  his  answer,  also  alleges 
that  his  title  is  good,  and  says  that  he  is  still  ready  to  perform 
the  agreement  on  his  part,  and  tenders  in  court,  for  acceptance 
by  the  complainant,  the  deed  stipulated  for  in  the  agreement. 
He  now  asks  that  the  complainant  shall  be  required  to  pay 
into  court  the  money  which,  as  before  stated,  the  latter  says  in 
his  bill  he  has  held  unproductive  since  the  1st  day  of  July, 
1876,  in  order  that  he  might  pay  it  to  the  defendant  on  the 
latter's  complying  with  the  agreement,  and  which  he  says  he 
still  holds  for  the  same  purpose.  The  complainant  is  not,  and 
was  not  when  the  bill  was  filed,  a  resident  of  this  state.  Tlie 
considerations  which  induce  the  court  to  require  a  corajDlainant 
who  is  resident  abroad  to  give  security  for  costs,  are  applicable 
to  the  decision  of  this  application.  It  is  an  ancient  and  well- 
established  rule  that  if  the  complainant  is  resident  abroad, 
this  court  will,  on  application  of  the  defendant,  order  him  to 
give  security  for  costs,  and  in  the  meantime  all  proceedings 
will  be  stayed.  1  Dan.  Ch.  Pr.  {J^th  Am.  ed.)  33  ;  Newman  v. 
JLandrine,  1  MaCari.  291.  The  defendant  asseverates  that  it 
is  not  he,  but  the  complainant,  who  is  in  the  wrong ;  that  it  is 
not  he,  but  the  complainant,  who  is  guilty  of  the  breach  of 
<30venant ;  and  he  not  only  declares  his  ability  to  carry  out  the 
contract  on  his  part,  but  his  desire  that  it  may  even  now  be 
performed.  He  asks  protection  (so  far  as  it  may  be  extended 
by  requiring  the  complainant  to  ])ay  into  court  the  money 
which  he  declares  that  he  is  holding  for  the  purposes  of  this 
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suit)  against  the  complainant's  refusal,  whether  from  insin- 
cerity in  the  advancement  and  prosecution  of  the  claim  or 
otherwise,  to  peform  the  contract  after  specific  performance  by 
the  defendant  shall  have  been  decreed.  Under  the  circum- 
stances it  is  the  duty  of  the  court  to  give  it.  The  propriety 
of  extending  reasonable  protection  to  the  complainant,  under 
such  circumstances,  is  sometimes  very  manifest.  In  Locander 
v.  Lounsbery,  9  C.  E.  Gi\  JflS ;  8.  C,  on  appeal,  10  C.  E. 
Gr.  So 4-,  this  court,  in  order  to  relieve  the  defendant's  prop- 
erty from  the  cloud  of  its  decree  for  specific  performance  of 
an  agreement  which,  after  decree,  the  complainant  himself 
refused  to  perform,  struck  the  suit  from  the  files ;  and  the 
like  course  was  taken,  under  like  circumstances,  in  Scott  v. 
Shiner,  12  C.  E.  Gr.  185.  In  the  first  of  those  cases  the 
complainant,  after  decree,  left  the  country.  In  the  other,  the 
complainant  was  resident  abroad.  In  both  cases  the  defend- 
ant was  put  to  the  expense  of  a  litigation  which  if  not  merely 
ex-perimental  on  the  part  of  the  complainant,  resulted  in 
clouding  the  defendant's  title  with  a  decree  obtained  by  a 
complainant  who  himself  refused  to  perform  the  contract.  In 
the  case  before  me  the  complainant  is  resident  abroad.  He  is 
holding,  as  he  says,  for  the  purposes  of  this  suit,  the  money 
which  is  payable  on  the  delivery  of  the  deed.  He  states  his 
readiness  to  accept  such  title  as  the  defendant  may  has'-e,  if 
the  title  of  the  latter  be  not  perfect,  and  submits  himself  to 
the  decision  of  this  court  as  to  his  compensation  in  such  case. 
The  defendant  tenders  his  deed  in  court.  The  latter  is,  under 
the  circumstances,  entitled  to  the  order  for  which  he  asks. 
The  complainant  will  be  required  to  pay  into  court,  in  ten 
days  afl;er  service  upon  him  or  his  solicitor  of  a  copy  of  the 
order  to  be  entered  on  this  decision,  the  $4,000  which,  by  the 
terms  of  the  agreement,  were  to  be  paid  on  the  delivery  of  the 
deed,  and  in  default  of  such  payment  the  bill  will  be  dismissed 
with  costs.     In  the  meantime  the  suit  will  be  staved. 
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George  S.  Coe  and  others 

V. 

The  New  Jersey  Midland   Railway   Cojupany  and 

others. 

1.  By  virtue  of  an  agreement  made  subsequent  to  a  mortgage  with  the 
grantees  of  the  mortgagors,  a  railroad  company  claimed  the  right  to  con- 
struct approaclies  to  their  tunnel,  over  lands  and  railroad  track  covered  by 
the  mortgage,  thereby  inflicting  serious  damage,  and  proposing  to  allow  no 
compensation,  except  the  cost  of  tlie  alteration  at  the  crossing.  Held,  that 
such  right  would  not  be  determined  on  a  petition  for  an  injunction  to  pre- 
vent the  injury,  filed  by  the  receiver  of  the  mortgagors,  as  auxiliary  to  a 
bill  to  foreclose,  where  the  respondents  were  not  parties  to  such  bill. 
They  should  be  made  parties  in  order  that  the  question  may  be  directly 
litigated. 

2.  The  mortgagees  held,  under  the  circumstances,  not  estopped  by 
acquiescence. 

3.  The  injunction  restraining  the  building  of  the  approaches  was  modi- 
fied so  far  as  to  allow  the  construction  to  go  on.  on  condition  that  the 
respondents  make  and  pay  for  all  alterations  in  the  petitioners'  track, 
where  rendered  necessary  tliereby,  and  give  bond  to  pay  for  all  other 
damage  inflicted,  including  the  value  of  the  land  occupied,  preserving 
to  the  petitioners  the  use  and  benefit  of  their  drill-yard  &c.,  the  grade  of 
which  would  be  affected  by  the  raising  of  the  track  at  the  crossing. 


Bill  to  foreclose.  On  petition  of  receivers  for  injunction 
and  answer  thereto,  and  order  to  show  cause. 

Mr.  Ashbel  Green  and  3Ir.  B.  Williamson,  for  the  peti- 
tioners. 

Mr.  Jacob  Vanatta,  for  the  Delaware,  Lackawanna  and 
Western  Railroad  Company. 

The  Chancellor. 

The  receivers  appointed  in  this  suit  (which  is  for  fore- 
closure of  the  first  mortgage)  by  their  petition  pray  relief 
against  the  threatened  action  of  the  Delaware,  Lackawanna 


28  CASES  IN  CHANCERY.  [28  Eq. 

Ck)e  V.  N.  J.  Midland  Railway  Co. 

and  Western  Railroad  Company,  in  taking  possession  of 
and  laying  their  track  on  part  of  the  mortgaged  premises' 
for  the  alteration  of  the  Morris  and  Essex  railroad  and 
Boonton  branch,  to  bring  them  into  their  new  tunnel 
through  Bergen  Hill.  To  make  the  proposed  alteration,  it 
Mill  be  necessary  to  lay  the  tracks  above  the  grade  of  the 
Midland  road.  This  will  necessitate  the  raising  of  the 
tracks  of  that  road,  which  will  involve  a  veiy  great  expense. 
Besides,  the  land  which  the  respondents  intend  to  occupy 
w'ith  the  tracks  is  part  of  the  freight  and  drill-yard  of  the 
Midland  road. 

The  respondents,  in  their  answer,  rely,  for  the  establish- 
ment of  their  right  to  do  the  act  complained  of,  upon  two 
agreements  made  between  them  and  the  Hudson  Connecting 
Railway  Company,  by  one  of  which,  they  insist,  the  right  now 
claimed  by  them  was  granted. 

The  petitioners,  on  the  other  hand,  claim  that  when  that 
grant  was  made,  the  land  in  question  was  subject  to  the  com- 
plainants' mortgage  (which  was  executed  and  delivered  in 
1870),  and  that  the  mortgagees  have  not  consented  to  and  are 
not  bound  by  the  grant. 

The  respondents  not  only  claim  that  their  right  is  superior 
to  that  of  the  mortgagees,  but,  also,  that  if  such  be  not  the 
case,  the  latter  are  estopped  by  acquiescence.  The  respondents 
have  not  been  made  parties  to  this  suit. 

The  proposed  action  of  which  the  petitioners  complain, 
will,  if  permitted,  inflict  very  great  damage  upon  the  mort- 
gaged premises,  for  which  the  respondents,  relying  upon  the 
before-mentioned  grant,  propose  to  make  no  compensatson. 
They  propose,  indeed,  to  pay  the  expense  of  raising  the  tracks 
of  the  Midland  road  at,  and  at  each  end  of  the  crossing, 
to  the  grade  of  their  proposed  tracks,  but  do  net  recog- 
nize any  liability  to  do  any  more  or  to  pay  any  damages. 
The  mortgagees  are  not,  on  the  case  presented,  estopped,  by 
acquiescence.  The  agreements  in  question  were  made,  one 
on  the  3d  of  April,  1872,  and  the  other  on  the  16th  of  Octo- 
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ber,  in  the  same  year;  both   with  the  Connecting   Railway- 
Company. 

The  petitioners  allege  that  the  land  which  the  respondents 
propose  to  occupy  was,  at  or  after  the  date  of  the  mortgage, 
the  property  of  the  mortgagors,  and  was  subsequently  con- 
veyed by  them  to  the  Connecting  Railway  Company ;  and 
that,  by  the  terms  of  the  mortgage,  it  became  subject  to  the 
lien  thereof,  and  was  so  when  the  agreements  of  April  and 
October,  1872,  were  made.  There  is  no  evidence  that  the 
mortgagees  were  even  cognizant  of  the  existence  of  these  agree- 
ments. Nor  was  the  fact  of  the  construction  of  the  tunnel  and 
its  approaches,  notorious  as  it  was,  notice  to  tliem  that  the 
respondents  were  constructing  the  work  on  the  faith  of  the 
agreement  with  the  Connecting  Railway  Company.  The 
mortgagees  might  well  have  presumed  that  they  intended  to 
obtain  the  right  to  cross  the  mortgaged  premises  by  means  of 
proceedings  for  condemnation,  which  would  involve  the  ne- 
cessity of  making  compensation  for  damages. 

On  the  case  presented  the  order  to  show  cause  would  not 
be  discharged  on  the  ground  of  estoppel.  Nor,  on  the  other 
hand,  would  it  be  just  to  the  respondents  to  adjudge  the  ques- 
tion of  their  right  to  the  grant  under  the  agreements  before 
mentioned,  on  the  case  as  it  stands.  They  should  be  made 
parties  to  this  suit,  in  order  that  they  may  have  an  opportu- 
nity to  litigate  the  question  whether  the  grant  is  subject  to 
the  mortgage  or  not.  The  order  to  show  cause  will  be  con- 
tinued, in  order  to  afford  them  an  opportunity  to  meet  this 
question.  The  continuance  of  the  ad  interim  injunction,  how- 
ever, will  prevent  the  consummation  of  a  great  and  most  costly 
public  enterprise,  and  so  be  productive  of  inconvenience  to  the 
public.  The  court  is  therefore  desirous  of  relieving  tlie  re- 
spondents from  the  injunction,  if  practicable  consistently  with 
the  rights  of  the  petitioners  and  the  mortgagees ;  but  it  will 
be  done  only  on  such  terms  as  will  secure  those  rights. 

The  injunction  will  be  modified  so  as  to  permit  the  respond- 
ents to  make  the  proposed  alteration  ;  they  paying  for  the 
raising;  of  the  track  of  the  Midland  road  where  rendered 
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necessaiy  thereby,  and  doing  the  necessary  filling,  and  giving 
bond,  with  sufficient  security,  to  pay  such  damages  (to  be  as- 
certained by  the  court),  including  the  value  of  the  land  taken, 
as  may  be  occasioned  by  the  taking  and  occupation  of  the  land 
Avith  the  proposed  tracks. 

The  agreement  of  October  provides  for  a  reference  to  the 
chief  engineer  for  the  time  being  of  the  Philadelphia  and  Read- 
ing Railroad  Company,  in  case  the  parties  shall  be  unable  to 
agree  upon  the  modification,  change  or  alteration  of  tracks. 
Under  the  circumstances,  the  proposed  alterations  should  be 
passed  upon  by  this  court  before  they  are  made. 

It  follows,  from  what  has  been  said  above,  that  the  cross- 
ing which  it  is  intended  to  authorize  by  the  modification  of 
the  injunction  must  be  on  such  a  plan  as  that,  when  it  shall 
have  been  made,  and  the  tracks  of  the  Midland  road  shall 
have  been  adjusted  thereto  by  the  respondents,  the  use  of  the 
Midland  road  and  its  freight  and  drill-yard  will  not  be  ren- 
dered less  convenient  than  it  is  now.  I  am  led  to  presume 
that  such  a  plan  may  readily  be  adopted  from  the  fact  that  it 
appears  that  before  the  filing  of  the  petition  an  accommoda- 
tion, saving  the  rights  of  the  mortgagees  to  compensation,  was 
deemed  practicable  by  the  receivers.  But  I  am  not  willing, 
as  the  case  stands,  to  permit  the  respondents  to  occupy  the 
Midland  property  with  their  tracks  without  first  making 
compensation,  if  it  cannot  be  done  without  serious  injury 
thereto. 
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Geoege  S.  Coe  and  others,  trustees, 

V. 

The  New  Jersey  Midland  Railway  Compaxy 
and  others. 

The  court  will  consider  specific  complaints  of  maladministration  against 
a  receiver,  notwithstanding  the  irregularity  of  the  method  by  which  they 
are  brought  to  its  notice,  e.  g.,  by  way  of  petition  under  an  order  for  leave 
to  answer  &c.  in  the  name  of  the  receiver  in  a  foreclosure  suit. 


Bill  to  foreclose.     Petition  to  remove  receivers. 
Mr.  E.  A.  S.  Ilan,  for  the  petitioners. 
3fr.  Ashbel  Green,  for  the  receivers. 

The  Chancellor. 

By  an  order  made  in  this  cause,  leave  was  given  to  David 
B.  Halstead,  Joseph  Balestier  and  John  J.  Brown  to  put  in 
for  themselves  and  others,  first-mortgage  bondholders,  in  the 
name  of  Garret  A.  Hobart,  the  receiver  in  insolvency,  such 
answer  in  this  suit  as  they  might  be  advised  to  put  in  to  pro- 
tect their  interests.  They  were  also  thereby  authorized  to  take 
such  further  and  other  proceedings  in  the  future  conduct  of 
the  cause,  in  the  name  of  the  receiver,  as  they  might  be  ad- 
vised would  be  proper.  Under  that  permission,  Mr.  Halstead, 
representing  certain  of  the  first-mortgage  bondholders,  has,  in 
the  name  of  Mr.  Hobart,  as  receiver,  presented  a  petition 
praying  the  removal  of  the  receivers  (Mr.  Hobart  and  Mr. 
McCulloh)  in  this  suit,  and  the  appointment  of  the  former  as 
sole  receiver.  The  ground  of  the  application  is  mismanage- 
ment of  the  trust.  The  petition  is  verified  by  the  oaths  of 
Mr.  Halstead  and  Mr.  Dechert,  the  former  stating  that  he  is 
the  chairman,  and  the  latter  that  he  is  the  secretary,  of  what 
is  called  the  re-organization  committee  of  the  New  Jersey 
Midland  Railway  Company. 
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The  receivers  have  answered.  It  is  hardly  necessary  to 
remark  that  in  granting  the  leave  given  by  the  order  above 
mentioned,  such  a  proceeding  as  this  was  not  contemplated. 
That,  however,  is  a  matter  of  but  little  importance.  The 
petitioners  are  persons  in  interest  in  this  suit,  and  the  petition 
presents  grave  charges  of  mismanagement  of  the  trust  by  the 
receivers  which  cannot  fail  to  challenge  the  attention  aud 
scrutiny  of  the  court.  It  is  due  to  the  receivei's,  no  less  than 
to  the  petitioners  and  the  administration  of  justice,  that  they 
should  receive  careful  consideration.  They  are  verified  by 
the  oaths  of  Messrs.  Halstead  and  Dechert  only,  and  the  oaths 
are  of  a  general  character.  The  answer  is  full  aud  complete, 
replying  to  each  of  the  charges  explicitly  and  satisfactorily. 

A  careful  examination  of  the  petition  and  answer  leads  me 
to  the  conclusion  that  the  receivers  have,  in  all  the  matters 
which  are  made  the  subject  of  the  charges,  acted  fairly  and 
judiciously  and  with  due  regard  to  the  interests  of  the  trust. 
Among  other  things,  their  accounts  and  method  of  book- 
keeping are  called  in  question  in  the  petition.  These  matters 
have  very  recently  been  submitted  to  the  examination  of 
John  P.  Stockton,  Esq.,  a  master  of  this  court,  to  whom  the 
accounts  of  the  receivers  were  referred.  In  his  report,  dated 
the  2d  day  of  January,  instant,  he  says  that  the  receivers  sub- 
mitted to  him  all  the  books  and  vouchers  of  the  company ;  that 
his  examination  was  thorough  and  complete,  and  that  he  finds, 
the  accounts  correct;  that  the  books  are  properly  kept  and 
posted ;  that  there  is  a  proper  and  sufficient  voucher  signed,, 
according  to  the  form  adopted  by  the  receivers,  for  every  ex- 
penditiu'e ;  that  all  the  money  received  by  them  has  been 
charged  to  them,  and  that  the  accounts  have  been  kept  with 
care  aud  in  a  manner  highly  creditable  to  the  ability  as  well 
as  the  integrity  of  the  receivers  and  their  employees.  It  i& 
apparent  from  the  report  that  the  master  has  been  thorough 
in  his  investigation,  Mr.  Dechert  Mas  not  only  present  but 
took  an  active  part  in  it.  The  receivers,  the  auditor  of 
accounts,  and  book-keejx?r,  paymaster,  general  freight  agent 
and  superintendent  were  all  examined.     There  appears  to  be 
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no  ground  whatever  for  calling  in  question  the  conduct  of  the 
receivers.  The  petition  will  be  dismissed,  with  costs  to  be 
paid  by  Messrs.  Halstead  and  Dechert. 


Abeam  Morris,  administrator  of  John  Britton,  deceased, 

V. 

Charles  Hill  and  others.* 

A  common  rumor  that  an  injunction  has  been  dissolved  will  not  excuse 
the  breach  of  it. 


Bill  for  injunction.  Attachment  for  contempt  for  breach 
of  injunction.  Motion  for  discharge  from  custody  under  the 
attachment. 

M7\  G.  C.  Beehnan,  for  the  motion. 

Mr.  C.  Rohhins,  contr^a. 

The  Chancellor. 

It  appears  by  the  answer  of  the  defendants,  Ainsbro,  Mur- 
dock  and  Hill,  to  the  interrogatories  on  which  they  have  been 
examined,  that  they  have  been  guilty  of  the  contempt  with 
which  they  are  charged.  They  seek  to  excuse  themselves  by 
alleging  that  they  supposed  that  the  injunction  had  been 
dissolved.  They  say  it  was  currently  stated,  was  "  general 
talk,"  "  common  rumor,"  that  it  had  been  removed,  and  they 
regarded  the  fact  that  a  large  number  of  persons  were  oyster- 
ing  upon  the  complainant's  grounds,  as  evidence  that  the 
rumor  was  well  founded.  They  thereupon,  without  making 
inquiry  of  their  counsel,  or  of  anyone  else  on  whose  state- 
ments on  the  subject  they  would  have  been  warranted  in  re- 
lying, entered  upon  the  complainant's  groundsj  in  spite  of  the 

*  Note.— In  Walden  v.  Phosnix  Ins.  Co ,  5  Johns.  310,  a  rumor  that  an 
embargo  had  been  laid,  heard  by  the  pilot  of  a  vessel,  was  held  insufficient 
to  charge  the  owners  with  notice  thereof — Eep. 
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injunction,  and  took  his  property  and  converted  it  to  their 
own  use.  Tliey  were  parties  to  this  suit,  and  had  answered 
therein.  They  had  full  knowledge  of  the  existence  of  the 
injunction.  It  had  been  duly  served  on  each  of  them,  and 
they  admit  that  they  fully  understood  it.  So  far  from  having 
reason  to  suppose  that  it  had  been  dissolved,  they  must  have 
known,  and  they  do  not  deny  that  they  did  know,  that  the 
motion  made  by  their  counsel  to  dissolve  it  upon  the  bill  and 
their  answer,  was  at  the  last  term  denied  on  the  ground  that 
the  case  was  one  in  which  the  injunction  should  be  retained 
until  the  final  hearing.  Their  conduct  exhibits  a  spirit  of 
determination  to  set  the  mandate  of  the  court  at  defiance. 
They  have  not  cleared  themselves  by  their  examination  on  the 
interrogatories.  They  are  each  adjudged  to  be  guilty  of  con- 
tempt, and  will  be  committed  accordingly.  They  have  been 
in  confinement  under  the  attachment  since  the  service  of  that 
writ  upon  them,  and  I  am  willing  to  take  that  into  account 
in  fixing  the  punishment.  They  will  be  discharged  on  pay- 
ment of  the  costs  of  the  proceedings  upon  the  contempt,  and 
the  fine  of  81,  for  the  benefit  of  the  state,  which  the  statute 
makes  it  my  duty  to  impose  on  each  of  them.  In  the  mean- 
time they  will  stand  committed  to  the  jail  of  the  county  of 
Monmouth  until  they  shall  pay  those  costs,  and  respectively 
pay  their  fine. 


EoBEET  K.  Shafto 

V. 

Hanxah  L.  Shafto. 


1.  Divorce  for  alleged  impotence  of  the  wife  denied  on  the  merits. 
2   Order  for  inspection  denied  in  consideration  of  the  wife's  age. 


Petition  for  divorce  on  the  ground  of  alleged  impotence. 
Motion  for  order  that  defendant  submit  herself  to  inspection. 
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3Ii\  C.  Haight,  for  defendant. 

The  Chaxcellor. 

The  parties  to  this  suit  were  married  on  the  23d  of  Febru- 
ary, 1871,  and  lived  together  as  man  and  wife  until  the  20th 
of  July,  1876,  when  the  defendant  left  her  husband's  house, 
in  resentment  at  the  indignity  which  he  had  put  upon  her  in 
giving  to  his  daughter  by  a  former  marriage  the  control  of 
the  affairs  of  the  household,  to  the  exclusion  of  the  defendant, 
and  at  a  false  accusation  (of  a  trivial  sort,  however)  which  he 
had  made  against  her.  When  she  left  his  house  he  offered  to 
give  her  a  part  of  his  property  if  she  would  release  his  estate 
from  all  claim  on  account  of  her  dower.  She  swears  that  he 
then  told  her  that  if  she  would  not  accept  that  proposition  he 
would  swear  that  their  marriage  had  never  been  consum- 
mated, and  that,  in  that  case,  she  would  get  nothing. 

His  bill  was  not  filed  until  after  he  had  been  sued  for  her 
board  by  the  person  in  whose  family  she  lived  after  she  left 
him.  After  she  had  left  his  house  as  before  mentioned,  his  son 
went  to  see  her  and  endeavored  to  induce  her  to  return,  prom- 
ising that  if  she  would  do  so  she  should  be  re-instated  in  her 
position  in  the  household.  She  refused  because  of  her  hus- 
band's conduct  towards  her,  which  had  been  the  cause  of  their 
separation.  When  they  were  married  he  was  in  his  sixtieth 
year  and  she  was  sixty-three.  He  is,  therefore,  at  this  time, 
in  his  sixty-sixth  year  and  she  is  sixty-nine.  They  lived  to- 
gether as  husband  and  wife  for  nearly  five  years  and  a  half, 
and  they  separated  on  account  of  domestic  difficulties  in  no 
wise  connected  with  the  alleged  ground  of  divorce.  While 
he,  on  the  one  hand,  swears  that  he  was  never  able  to  consum- 
mate the  marriage,  by  reason  of  physical  obstruction  render- 
ing her  incapable  of  connubial  intercourse,  she,  on  the  other 
hand,  explicitly  swears,  not  only  to  her  capability  in  that  re- 
spect, but  that  such  intercourse  took  place,  at  the  will  of  the 
petitioner,  almost  from  the  date  of  their  marriage.     She  nar- 
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rates,  also,  the  circumstances  in  regard  to  their  intercourse, 
none  of  which  are  denied  by  the  petitioner.  He  made  nO' 
complaint  of  her  incapability  to  anyone.  It  is  true  he  says 
he  thinks  he  made  complaint  on  the  subject  to  one  of  his  sons, 
almost  two  years  ago,  but  he  does  not  say  to  which  one,  nor 
is  there  any  evidence  that  sucii  was  the  fact.  His  testimony 
as  to  her  incapacity  is  fully  met,  to  say  the  least  of  it,  by  her 
testimony  to  the  contrary.  It  appears,  as  before  stated,  that 
their  separation  was  not  in  any  wise  caused  by  her  alleged  in- 
capacity for  marital  intercourse,  and  that  if  she  had  been  will- 
ing to  be  reconciled  to  him  he  would  have  received  her  again 
as  his  wife.  His  delay  in  applying  to  this  court  for  a  year 
and  a  half  after  the  act  allowing  divorce  for  the  cause  of  im- 
potence went  into  eflect,  and  the  fact  that  he  only  made  ap- 
plication after  she  left  him  and  he  had  been  sued  for  her 
board,  are  of  themselves  strong  reasons  for  denying  the  relief 
he  seeks.  On  the  testimony  as  it  stands,  he  is  not  entitled  to 
a  divorce,  and  the  question  is  whether  the  court  w-ill  require 
her  to  submit  herself  to  an  examination.  When  she  was  mar- 
ried she  was  of  advanced  age,  and  she  is  now  nearly  to  the 
limit  of  life.  Under  such  circumstances  as  this  case  presents, 
an  inspection  will  not  be  ordered.  Shelf,  on  Mar.  &  Div. 
211 ;  2  Bish.  on  Mar.  &  Div.  §  584..  "  If,"  says  Sir  William 
Scott,  in  Briggs  v.  Morgan,  3  PhilL  325,  "  there  is  just  reason 
either  to  suspect  the  truth  of  the  statement  or  to  think  the 
injury  inconsiderable,  the  court  will  hesitate  before  it  descends 
to  modes  of  proof  which  are  painful.  The  age  is  entitled  to 
great  consideration.  The  injury  is  very  different  from  that 
which  may  occur  in  an  earlier  period  of  life,  at  a  time  of  life 
when  the  passions  are  subdued  and  the  marriage  is  contracted 
only  for  comfortable  society.  The  exposure,  also,  of  the  per- 
son, at  an  advanced  stage  of  life,  may  be  felt  with  greater  ab- 
horrence, and  complied  with  with  more  reluctance,  than  in 
the  case  of  a  younger  person."     The  motion  is  denied. 
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J.  Alexandee  Fulton 

V. 

Edward  S.  Golden.* 

Depci^itions  taken  in  another  state  in  behalf  of  complainant,  on  notice, 
suppressed,  because  the  witness,  who  was  the  defendant,  refused  to  answer 
some  of  the  complainant's  questions,  though  they  were  proper;  introduced 
impertinent  matter  in  his  own  favor  in  his  answers  to  others,  among  which 
matter  were  the  contents  of  papers,  the  originals,  or  even  copies  of  which, 
he  refused  to  produce,  declaring  that  he  would  reserve  them  until  he  should 
offer  testimony  in  his  own  behalf;  and  refused,  after  due  demand  and 
notice,  to  produce  the  partnership  books  in  his  possession  ;  the  suit  being 
between  partners  for  an  account  of  partnership  transactions,  and  the  pro- 
duction thereof  being  required  for  the  purposes  of  the  examination. 


Bill  for  account.     Motion  to  suppress  depositions  &c. 

Mr.  Fulton,  in  pro.  j^ers. 

Mr.  Edward  T.  Green,  for  defendant. 

The  Chancellor. 

The  parties  to  this  suit  were  formerly  partners  as  attorneys 
and  counselors-at-law,  in  the  state  of  Penu.sylvania,  and  this 
suit  is  brought  for  an  account  of  the  partnership  earnings. 
The  complainant  and  defendant  both  reside  out  of  the  state. 
The  complainant,  under  the  provisions  of  the  thirty-eighth 
.section  of  the  '^  act  concerning  evidence"  {Rev.  j).  3S4),  took 
the  deposition  of  the  defendant.  After  the  deposition  had 
been  taken,  the  defendant  formally  refused  to  sign  it,  except 
on  condition  that  he  should  be  permitted  to  read  it  over,  and 
make  any  corrections  that  might  appear  to  be  necessary,  and 
that  the  complainant  would  sign  a  paper  directing  the  com- 

*  S.  a,  10  a  E.  Or.  353. 
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missioner  to  send  the  deposition  to  the  clerk  of  this  court,  to 
be  filed  in  the  cause.  It  does  not  appear  that  the  defendant 
was  required,  or  requested,  to  sign  the  deposition  before  read- 
ing it  over  and  making  such  corrections  as  might  be  proper. 
It  appears  that,  after  he  liad  read  it  over  and  made  all  the 
corrections  he  saw  fit  to  make,  he  still  refused  to  sign,  unless 
the  complainant  would  sign  the  stipulations  before  mentioned. 

The  complainant,  in  answer  to  the  demand  for  the  stipula- 
tion, replied,  in  substance,  that  he  intended  to  act  according 
to  law  in  the  matter.  A  motioii  was  made  in  this  court,  by 
the  defendant,  after  the  examination  was  closed,  and  before  the 
deposition  was  signed,  for  an  order  requiring  the  complainant 
to  deliver  the  deposition,  then  said  to  be  in  his  hands,  to  the 
commissioner,  to  the  end  that  it  might  be  signed  by  the  de- 
fendant and  then  forwarded  by  the  commissioner  to  this  court. 
The  motion  M^as  granted,  with  costs,  and  the  defendant  then 
signed  the  deposition,  and  it  was  forwarded  to  this  court  and 
filed. 

The  complainant  now  moves  to  suppress  the  deposition,  on 
the  ground  that  the  defendant  refused  to  produce  the  partner- 
ship books  in  the  examination,  although  required  to  do  so  by 
written  notice  ;  that  he  refused  to  answer  some  material  ques- 
tions, and  replied  to  others  evasively ;  that  he  refused  to  pro- 
duce, in  the  examination,  a  paper  referred  to  by  him  in  his 
examination,  or  to  furnish  a  copy  thereof  for  use  on  the  ex- 
amination, and  that  in  his  answers  to  interrogatories  he  made 
scandalous  and  impertinent  statements.  The  motion  is  based 
upon  the  conviction  that  the  defendant  intends  to  use  the 
depositions  on  the  hearing.  There  is  matter  in  these  deposi- 
tions, by  way  of  answer  to  the  complainant's  questions,  though 
not  responsive  thereto,  which  the  defendant  has  introduced 
manifestly  for  the  purpose  of  bringing  the  subject-matters  of 
his  defence  in  that  way  before  the  court,  and  a  considerable 
amount  of  testimony  of  like  chai-acter,  and  for  the  like  pur- 
pose, was  given  by  him  on  cross-examination.  There  is  much 
scandalous  matter  in  his  answers.  He  refused  to  answer  some 
of  the  complainant's  questions,  though  they  were  proper,  and 
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he  has  answered  other  proper  questions  of  the  complainant 
(?v'asively.  He  made  reference,  in  his  answers,  to  a  paper 
signed  by  the  complainant,  and  also  to  another  paper,  both  of 
which  he  alleged  were  in  his  possession,  but  refused  to  produce 
them  or  a  copy  of  them,  though  testifying  to  their  contents. 
He  expressly  reserved  them  until  he  should  enter  upon  his 
proofs.  He  refused  unreasonably,  and  after  written  notice,  to 
produce  the  partnership  books  which  were  in  his  possession, 
and  which  were  very  material  to  the  complainant  in  the  ex- 
amination. These  facts  are  sufficient  to  induce  the  court,  in 
the  exercise  of  its  discretion  (Brown  v.  Bulkley,  1  MeCart. 
'29 Jf),  to  suppress  the  depositions.  It  is  quite  probable  tlmt 
the  defendant's  opinion,  expressed  by  him  in  the  deposition, 
that  the  examination  was  merely  experimental,  and  his  suppo- 
sition that  it  was  entirely  optional  with  the  complainant  to 
file  the  deposition  or  not,  were  the  occasion,  to  a  certain  extent 
at  least,  of  the  objectionable  refusals  to  answer,  and  to  produce 
the  books  and  papers.  In  justice  to  both  parties,  the  deposi- 
tion should  be  suppressed.  The  motion  will,  therefore,  be 
granted,  with  costs.  The  record  of  the  deposition  which  was 
not  before  me  on  the  former  motion  (which  was,  as  before 
stated,  that  the  complainant  deliver  the  deposition  then  in  his 
hands  to  the  commissioner,  to  be  signed  by  the  defendant  and 
forwarded  by  the  commissioner  to  this  court),  shows  that  the 
defendant's  conduct,  in  refusing  to  sign  the  deposition,  and  in 
answering  the  interrogatories,  was  not  such  as  to  entitle  him 
to  costs  of  thai  motion.  So  much  of  the  order  made  on  that 
motion  as  gives  costs  will  be  vacat'^d. 
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Jacob  AYycoff,  executor  of  Marv  Combs,  deceased, 

V. 

Samuel  H.  Combs  aud  others. 

The  question  whether  the  mortgagee  should,  in  a  suit  for  foreclosure  of 
the  mortgage,  account  for  rents  and  profits  of  the  mortgaged  premises, 
should  be  raised  in  the  pleadings.  If  not  so  raised,  the  master,  under  an 
order  of  reference,  ought  not,  at  least  in  the  absence  of  special  directions, 
to  entertain  it. 


Bill  to  foreclose.     Master's  report,  and  exceptions  thereto. 
Mr.  J.  Wilson,  for  the  exceptant. 
Dr.  J.  B.  James,  in  pro.  pers. 

The  Chancellor. 

The  executor  of  the  last  will  and  testament  of  Marv  Combs, 
deceased,  filed  a  bill  to  foreclose  a  mortgage,  for  §700  with 
interest,  given  by  the  testatrix  aud  her  husband,  on  premises 
belonging  to  the  latter,  in  Mercer  county,  to  John  H.  Cole- 
man, on  the  16th  of  September,  1857,  and  assigned  by  him 
to  the  testatrix  on  the  same  day.  The  husband  of  the  latter 
died  intestate,  in  the  latter  part  of  the  year  1861.  She  sur- 
vived him,  and  died  in  December,  1874.  She,  with  two  of 
his  children,  is  said  to  have  occupied  the  mortgaged  premises 
after  her  husband's  death.  The  defendants  are  his  heirs-at-law, 
and  the  husband  of  a  deceased  daughter,  and  the  husband  of 
one  of  his  surviving  daughters.  Xone  of  the  defendants 
answered.  A  decree  pro  confesso  was  accordingly  entered, 
with  a  reference  to  a  master,  to  take  and  state  an  account  of 
the  amount  due  to  the  complainant,  for  principal  and  interest, 
upon  his  mortgage.  The  master  credited  on  the  mortgage  one- 
third  of  the  interest,  in  consideration  of  the  before-mentioned 
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occupation  of  the  mortgaged  premises  by  the  widow.  The 
.complainant  excepted  to  tlie  report,  on  the  ground  that  the 
credit  ought  not  to  have  been  given,  and  that  the  witnesses  by 
whose  testimony  it  was  established  were  incompetent.  The 
evidence  taken  by  the  master  shows  that  the  testatrix,  with 
two  of  the  defendants,  a  son  and  daughter  of  her  husband, 
lived  on  the  mortgaged  premises  from  the  time  of  her  hus- 
band's death  up  to  the  time  of  her  own  decease,  and  that  they 
three,  living  together  as  one  family  there,  had  the  benefit  of  all 
the  products  of  the  property.  She  never  demanded  or  received 
any  payment  on  the  mortgage.  The  master  appears  to  have 
been  of  opinion  that  although  her  dower  was  never  set  off  to 
her,  yet  there  was  what  should  be  regarded  as  an  equitable 
assignment  of  it,  and  she  was,  therefore,  chargeable  with  one- 
third  of  the  interest  on  the  mortgage,  or  that  she  was  charge- 
able with  such  one-third  as  mortgagee  in  possession.  He 
erred  in  giving  the  credit.  The  order  of  reference  did  not 
authorize  him  to  charge  the  complainant  with  any  portion  of 
the  interest,  or  to  disallow  it  on  account  of  any  legal  or  equit- 
able liability  or  obligation  on  the  part  of  the  testatrix  in 
reference  to  the  mortgage.  It  merely  directed  him  to  ascer- 
tain and  report  the  amount  due.  The  master  should  have 
ci/ufined  himself,  in  his  inquiry,  to  the  directions  of  the  order 
of  reference.  Stonington  Savings  Bank  v.  Davis,  2  McChrt. 
31.  Whether  a  deduction  should  be  made  from  the  interest 
accrued  on  the  mortgage,  by  reason  of  any  occupation  of  the 
mortgaged  premises,  or  any  part  thereof,  by  the  testatrix,  is  a 
question  which  was  not  raised  in  the  cause,  and,  therefore, 
was  improperly  reported  upon  by  the  master.  Gordon  v. 
Hohart,  2  Story's  Rep.  260.  It  should  have  been  raised  in 
the  pleadings,  to  the  end  that  an  adjudication  might  have 
been  had  upon  it.  Onderdonk  y.  Gray,  4-  C.  E.  Gi'.  63,  66. 
Although,  in  Moore  v.  De  Graw,  1  Hal.  Ch.  34.6,  the  ques- 
tion as  to  whether  the  mortgagee  in  possession  should  not  be 
charged  with  rents  and  profits  of  the  mortgaged  premises, 
was  not  raised  on  the  pleadings,  but  after  decree,  on  motion 
and  affidavits,  the  subject  was,  nevertheless,  adjudicated  upon 


42  CASES  IN  CHAXCERY.  [28  Eq. 

Freehold  Mutual  Loan  Association  v.  Brown. 

by  the  court,  who  instructed  the  master  to  charge  the  com- 
plainant with  the  rents.  But,  further,  all  the  witnesses  sworn 
and  examined,  on  the  pai't  of  the  defendants,  before  the 
master,  were  defendants  themselves.  They  were  clearly  in- 
competent witnesses  in  their  own  behalf  The  complainant 
sued  in  a  representative  capacity.  He  did  not  elect  to  make 
them  witnesses.  He  was  not  called  as  a  witness  in  his  own 
behalf.  Rev.  p.  383  %3^.;  Shepherd's  executrix  x.  McClain, 
3  C.  E.  Gr.  128 ;  Hartman  v.  Alden's  executrix,  5  Vr.  522  ; 
Walker  v.  HilVs  executor,  7  C.  E.  Gr.  513.  The  exceptions 
will  be  allowed,  and  the  report  will  be  corrected  by  striking 
out  the  deduction  of  Si 69.97.  The  amount  due  at  the  date 
of  the  report  was  §1,479.57.  The  complainant  is  entitled  to 
costs. 


The  Freehold  Mutual  Loan  Association 

V. 

Stewaet  Beown  and  others.* 

1.  Kule  1,  requiring  "  that  every  bill  shall  be  signed  by  counsel,"  does 
not  extend  to  answers. 

2.  An  answer  signed  by  a  solicitor  will  not  be  taken  from  the  files  be- 
cause not  signed  by  counsel. 


Motion  to  take  answer  off  the  files. 
Mr.  C.  Bobbins,  for  the  motion. 

The  Chancellor. 

The  complainant  moves  to  take  the  answer  from  the  files, 
on  the  ground  of  irregularity,  becau.se  it  is  not  signed  by 
counsel.  It  is  signed  by  the  defendant's  solicitor.  By  the 
practice  of  the  English  court  of  chancery,  the  signature  of 

*S.  a,  3  Stew.  Eq.  121. 
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counsel  is  necessary.  It  is  not  so  by  ours.  Rule  1  directs 
that  all  bills  and  answers,  and  other  proceedings  intended  to 
be  filed,  shall  be  fairly  and  legibly  written ;  and  that  every 
bill  shall  be  signed  by  counsel.  This  rule,  which  was  estab- 
lished on  the  21st  of  May,  1822,  has  been  supposed  to  author- 
ize, by  inference,  the  practice  of  filing  answers  not  signed  bv 
counsel,  though  signed  by  solicitor.  The  rules  contain  no 
direction  that  answers  shall  be  signed  by  counsel.  The  chan- 
cery act  is  silent  on  the  subject.  Under  the  supposed  sanction 
of  the  rule,  the  practice  of  filing  answers  not  signed  by  counsel 
has  existed  for  very  many  years,  and  at  no  time  has  any  ques- 
tion been  made,  as  far  as  appears  or  is  known  by  reports  or 
tradition,  of  its  correctness.  In  point  of  fact,  the  great  majority 
of  answers  are  signed  by  counsel,  the  solicitors  being  also  of 
the  degree  of  counselor,  and  signing  in  both  capacities  ;  but 
they  are  often  signed  only  by  solicitors  who  are  not  counselors. 
While  the  same  reason  exists  for  requiring  the  signature  of 
counsel  to  an  answer  as  to  a  bill,  yet  the  rule  appears,  and  has 
been  understood,  to  discriminate  between  them.  The  motion 
will  be  denied. 


The  First  jSTational  Bank  of  Freehold 

V. 

Gilbert  H.  Iro^ss  and  others.* 

Fraud  will  not  be  inferred  from  circumstances  which   merely  indicate 
unusual  generosity. 


Creditor's  bill.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  W.  H.  Vredenburgh,  for  complainants. 
*CiTED  3  Stew.  Eq.  75;  affirmed  1  Stew.  Eq.  625. 
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J//'.  /.  /.  Ell/  and  Jlr.  Joel  Parker,  for  defendants. 

The  Chancellor. 

The  complainants,  on  the  29th  of  Xovember,  1875,  recov- 
ered a  judgment  against  the  defendant,  Gilbert  H.  Irons,  in 
the  sujireme  court  of  this  state,  for  $912.55,  in  an  action  of 
assumpsit.  They  subsequently  issued  execution  thereon 
against  the  defendant's  goods  and  lands,  which  was  returned 
wholly  unsatisfied.  They  thereupon  filed  their  bill  of  com- 
plaint against  him  and  his  wife,  and  William  M.  Smith  and 
Royal  L.  AVolcott,  to  subject  to  the  payment  of  their  judg- 
ment certain  goods  and  cliattels  which,  they  allege,  belong  to 
Irons,  but  which,  at  the  filing  of  the  bill,  were  in  the  hands 
of  his  wife  or  of  the  other  defendants,  or  one  of  them.  The 
complainants'  debt  was  contracted  by  Irons,  between  the  8th 
of  December,  1874,  and  the  13th  of  February  following,  and 
was  for  money  lent  by  them  to  him  in  discounting  notes  for 
him  in  the  regular  course  of  their  banking  business.  Irons 
then  was  the  keeper  of  a  country  store  at  Smithburgh,  a  village 
in  the  county  of  Monmouth.  His  store  was  in  a  building 
OAvned  by  the  defendant.  Smith,  whose  tenant  he  was,  and  had 
been  since  April  1st,  1874.  On  the  23d  of  February,  1875, 
Ix-ons  sold  to  Smith  what  is  called,  in  the  testimony,  his  "  out- 
side property,"  consisting  of  two  horses,  a  small  carriage, 
three  wagons,  a  sulky,  two  sets  of  single  harness  and  a  set  of 
double  harness,  a  cow,  a  lot  of  marl  (12,983  bushels),  and  a 
lot  of  pine  boards,  for  the  consideration  of  81,965.56.  Two 
days  afterwards  he  sold  to  Smith  his  entire  stock  of  goods  and 
his  store  fixtures  for  $1,800.  Smith,  from  that  time,  carried 
on  the  business  of  the  store  himself,  until  the  3d  of  April  fol- 
lowing, when  he  sold  the  goods  then  in  the  store,  and  the 
fixtures,  to  the  defendant,  AVolcott,  for  $2,100.  The  latter 
carried  on  the  business,  employing  Irons  as  his  clerk,  until  the 
8th  of  May  following,  when  he  transferred  the  stock  and 
fixtures  to  Irons's  wife,  and  the  business  has  since  then  been 
carried  on  in  her  name  bv  her  husband. 
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The  complainants  insist  that  both  of  the  transfers  made  to 
Smith  were  fraudnlent,  and  designed  to  protect  the  property 
from  the  creditors  of  Irons,  who  was  then  insolvent.  It  ap- 
pears that  Irons  was,  indeed,  indebted  to  a  very  considerable 
amount  at  that  time,  much  beyond  his  ability  to  pay.  Judg- 
ments to  the  amount  of  §1,747  were  subsequently  recovered 
against  him  for  debts  then  existing,  including  that  of  the  com- 
plainants. But  while  it  is  true  that  such  was  the  condition 
of  Irons's  atfairs,  it  does  not  appear  that  Smith  was  in  any 
wise  aware  of  it.  On  the  other  hand,  he  swears  (and  he  is 
not  contradicted)  that  he  had  endorsed  for  Irons  twice,  but 
was  not  acquainted  with  his  business ;  that  Irons  seemed 
to  be  "  going  along  very  nicely,"  as  far  as  he  knew  ;  that  he 
supposes  Irons  met  the  paper  which  he  had  endorsed  for  him, 
since  he  never  heard  from  it  afterwards  ;  that  he  boug-ht  the 
property  sold  to  him  on  the  23d  of  February,  in  order  to 
assist  Irons ;  that  the  latter  told  him  he  was  somewhat  iu 
debt,  but  had  property  enough  to  pay  three  dollars  for  every 
one  which  he  owed,  but  had  "got  his  stock  into  marl  and 
boards  so  much  that  it  cramped  him  up,  and  if  he  could  get 
anyon6  to  take  them  off  his  hands  he  could  go  ahead,  and 
have  $600  aliead  iu  bank,  and  could  go  right  along."  The 
evidence  is  that  Smith  paid  a  fiir  price  for  all  the  goods  he 
bought  at  the  sale.  Irons  and  he  disagreed  as  to  the  value 
of  the  horses,  and  the  matter  was  referred  to  one  John  C. 
Lefferson,  by  whom  the  price  was  fixed.  He  paid  for  the 
property  $1,956.56,  of  which  §391.32  were  paid  in  cash  at 
the  time  of  sale,  and  for  §1,200  of  the  price  he  then  gave  him 
his  note,  payable  at  the  complainants'  banking-house  in  three 
months  from  its  date.  When  that  note  matured  he  paid  §600' 
of  its  amount,  and  gave  his  note  for  the  balance,  payable  iu 
three  months,  which  he  paid  when  it  fell  due.  He  paid  the 
balance  of  the  price  by  paying  off  for  Irons  two  of  the  latter's 
notes,  one  held  by  Lefferson,  for  §200,  and  the  other  by  R. 
S.  Strickland,  for  §174.24.  The  note  for  §1,200  was  dis- 
counted by  the  complainants  for  Irons  (the  next  day  after  it 
was  given,  it  would  seem  from  the  evidence),  and  the  proceed* 
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were  immediately  applied  by  them  to  paper  which  they  held, 
on  which  he  was  liable  to  them.  Some  of  it  had  matured, 
and  some  was  not  yet  due.  He  then  again  went  to  Smith, 
and,  as  the  latter  says,  told  him  that  he  was  in  as  much 
trouble  as  before;  that  he  had  gone  to  Freehold  to  "  deposit  " 
the  note  and  some  money,  and  that  the  president  of  the  bank 
"  had  gone  back  on  him."  On  Smith's  asking  him  what  the 
president  had  done,  he  pulled  out  some  papers  and  said  the 
president  had  "charged  up  paper;  some  that  was  due  and 
some  that  was  not  due,  till  he  swallowed  up  all  the  money  he 
had  taken  down ; "  and  he  added  that  he  did  not  know  what  he 
was  to  do ;  that  the  president,  contrary  to  his  promises,  M^ould 
not  discount  his  paper  any  more  ;  that  his  store  was  run  down, 
and  that  if  they  would  not  discount  his  paper  he  wanted  to 
get  out  of  the  business,  and  wished  to  sell  out  and  settle  up ; 
that  he  had  paper  enough  to  pay  two  dollars  for  every  one  he 
owed,  but  if  he  could  not  obtain  discounts  he  could  not  fill 
up  his  store.  He  asked  Smith  to  buy  the  stock  and  fixtures. 
The  latter  hesitated,  and  held  the  matter  under  consideration 
for  a  day,  and  then  concluded  to  purchase  them,  and  did  so 
on  the  25th  of  February. 

It  appears  that  the  stock  and  fixtures  were  carefully  inven- 
toried and  appraised  by  two  impartial  appraisers.  The  prices 
seem  to  have  been  fair.  The  inventory  and  appraisement 
were  attached  to  the  bill  of  sale.  The  amount  of  the  appraise- 
ment was  $1,830.  Smith,  objecting  that  some  of  the  goods 
Avould  not  sell  for  the  price  at  which  they  had  been  appraised, 
ofiered  $1,800  for  the  stock  and  fixtures,  in  three  equal  in- 
stallments, at  three,  six  and  nine  months,  for  which  he  would 
give  two  notes.  The  proposition  was  accepted,  and  the  sale 
was  made  and  the  notes  M'ere  given. 

Smith  says  that  he  would  not  have  bought  the  goods  if 
the  store  had  not  been  in  his  own  building  ;  that,  when  he 
purchased,  he  expected  to  keep  the  store  himself,  and  did 
not  expect  to  let  Irons  or  his  wife  have  it ;  and  that  there 
was  no  agreement  that  they  should  have  it  again.  He  did, 
in  fact,  carry  on  the  business  in  the  store  in  his  own  name 
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for  five  weeks,  employing  a  clerk  who  had  been  in  the  em- 
ploy of  Irons  there.  He  added  to  the  store,  in  that  time, 
stock  to  the  value  of  $300,  besides  supplying  the  place  of 
what  was  sold  by  retail.  He  sold  the  stock  and  fixtures  to 
the  defendant,  Wolcott,  on  the  3d  of  March  following,  for 
|2,100,  of  which  |300  were  paid  in  cash  and  the  balance 
by  the  return  to  him  of  two  notes  for  $1,800  given  to  Irons, 
but  by  the  latter  transferred  to  Charles  Allen,  who  then  held 
them.  These  were  the  notes  given  by  Smith  to  Irons,  on 
account  of  the  price  of  the  stock  aud  fixtures.  Soon  after 
receivijis:  them  from  Smith,  Irons  transferred  them  to  Allen, 
as  consideration  for  the  conveyance  by  the  latter,  as  executor, 
to  him,  of  a  small  farm  (on  which  was  a  dwelling-house)  in 
Pennsylvania.  When  AVolcott  (who  was  a  friend  of  Irons) 
applied  to  Smith  to  purchase  the  stock  and  fixtures,  the 
latter  fixed  the  price  at  $2,000.  The  former  agreed  to  pur- 
chase them  at  that  price,  and  offered  to  pay  $600  of  the 
purchase-money  in  cash,  and  to  give  his  notes,  payable  in 
fifteen  days  at  his  office  in  the  city  of  New  York,  for  the 
balance.  Smith  declined  to  take  the  notes,  and  Wolcott  then 
inquired  if  he  would  accept  the  notes  held  by  Allen.  Smith 
agreed  to  do  so,  and  Wolcott  purchased  the  notes  of  Allen  at 
their  face  value,  after  deducting  discount,  and  paid  him  in 
cash  $300,  and  gave  him  his  note  for  the  balance,  about 
$1,400,  which,  in  a  few  weeks  afterwards,  he  paid  to  him  in 
cash  in  the  city  of  New  York.  On  the  8th  of  May  following, 
Wolcott,  who  from  the  time  of  the  purchase  had  carried  on 
the  business  in  his  own  name,  employing  Irons  as  his  clerk, 
transferred  the  property  to  Mrs.  Irons.  The  bill  of  sale  from 
him  to  her  for  it,  expressed,  as  consideration,  the  sum  of  one 
dollar  and  his  good-will  and  friendship  towards  and  for  her. 
The  farm  which  was  conveyed  by  Allen  to  Irons  was  after- 
wards reconveyed  by  the  latter  to  the  former  for  the  consider- 
ation of  $1,536.36,  which  was  made  up  and  paid  by  notes 
amounting,  wnth  interest,  to  $1,417.34,  given  by  Irons,  and 
outstanding,  which  had  been  bought  up  by  Allen,  and  the 
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amount,  SI  19.02,  of  a  note  endorsed  by  Allen  for  Irons,  and 
paid  by  the  former. 

In  the  transactions  above  detailed  there  is  nothing  to  impli- 
cate either  Smith  or  Wolcott  in  any  design  to  protect  from  the 
creditors  of  Irons  the  property  transferred  to  them.  Both 
paid  a  fair  price  for  the  propert}'-  purchased.  The  money  paid 
by  Smith  on  the  first  purchase  was  at  once  applied  to  the 
payment  of  Irons's  debts,  except  a  small  amount  used  in  the 
support  of  Irons's  family.  That  which  was  paid  on  the  second 
purchase  appears  also  to  have  been  fully  applied  in  like  man- 
ner. Smith  knew,  indeed,  that  Irons  was  embarrassed,  and 
was  desirous  of  selling  his  property,  but  he  does  not  appear 
to  have  been  actuated  by  any  design  to  cover  up  or  protect 
the  property  from  Irons's  creditors.  That  Irons  did  not  tell 
him  the  truth  in  regard  to  his  financial  condition,  is  a  fact  of 
no  importance.  As  to  Wolcott,  he  seems  to  have  been  actu- 
ated by  motives  of  friendship  merely.  He  paid  the  purchase- 
money  of  the  stock  and  fixtures  with  his  own  funds,  and  it 
appears  that  he  was  abundantly  able  to  do  so  generous  an  act 
as  that  which  he  claims  to  have  done  in  this  instance.  He 
was  the  owner  of  unencumbered  property  to  the  value  of 
about  $75,000,  and  had  from  his  business  (the  sale  of  patent 
medicines  of  which  he  was  the  proprietor)  an  income  of 
about  $10,000  a  year.  Between  him  and  his  wife,  and  Irons 
and  his  wife,  there  was  a  close  intimacy  of  long  standing. 
Irons  had  materially  assisted  him  in  bringing  his  medi- 
cines to  popular  notice,  and  so  in  laying  the  foundation  of  his 
fortune.  They  visited  each  other  regularly  at  stated  times. 
After  Irons  had  sold  out  the  store  to  Smith,  Wolcott  came  to 
see  him,  and  found  Mrs.  Irons  confined  to  her  bed  by  severe 
illness,  and  her  husband  without  means  of  supporting  the 
family,  which  included  their  four  little  children.  Wolcott 
was  desirous  of  assisting  them  to  the  means  of  a  livelihood, 
and  expressed  his  intention  to  buy  the  store  and  give  it  to 
Mrs.  Irons,  in  case  she  should  recover.  He  executed  his 
design.     The  bill  of  sale  from  him  to  Mrs.  Irons  contains 
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evidence  of  the  fairness  of  his  conduct.  It  expresses  its  cou- 
si'leration  truly.  In  the  whole  transaction  there  appears  no 
evidence  of  any  attempt  at  conceahnent,  nor  of  any  illegitimate 
or  sinister  purpose  on  his  part.  The  complainants'  case,  as  to 
him,  rests  wholly  on  a  suspicion  which  owes  its  origin  to  in- 
credulousness  of  the  existence  of  a  friendship  which  could 
bestow,  even  though  it  be  out  of  its  abundance,  so  large  a  gift 
upon  a  destitute  and  suffering  family.  Such  friendship  is  rare, 
indeed,  but  happily  it  is  not  so  rare  as  to  challenge  absolute 
disbelief  of  its  existence.  Wolcott  swears  that  he  paid  the 
money  to  Allen,  and  the  latter  corroborates  his  statement. 
He  swears  that  it  was  his  own  money,  in  no  wise  derived 
from  Irons  or  his  property,  and  that  it  has  never  been  repaid. 
He  has  answered  fully  and  satisfactorily  all  the  interrogatories 
which,  by  the  bill,  he  was  required  to  answer  on  oath.  He  is 
not  impeached  or  contradicted  in  any  way.  Smith,  too,  stands 
wholly  uncontradicted  and  unimpeached. 
The  bill  will  be  dismissed,  with  costs. 


Theodoee  F.  Randolph  and  others,  trustees  &c., 


The  New  Jeesey  West  Line  Railroad  Company.* 

1.  A  mortgage-deed  to  trustees  for  bondholders,  from  which  words  of 
inheritance  have  been  inadvertently  omitted,  will  be  reformed  as  against 
subsequent  encumbrancers  and  purchasers  with  notice. 

2.  Whether  a  fee  is  intended  to  pass  or  not,  by  a  trust-deed,  may  be 
gathered  from  its  provisions,  in  the  absence  of  words  of  inheritance. 

3.  Where  the  mortgage  has  been  recorded  in  full,  and  its  provisions 
require  that  the  trustees  should  have  an  estate  in  fee  simple  in  order  to 
execute  them,  the  record  is  notice  that  the  mortgage  was  intended  to 
pass  a  fee. 

*  Cited  S  Steiv.  Eq.  147 ;  4  Slew.  Eq.  122,  I44. 
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4.  Where  a  railroad  company  mortgaged  its  main  line  of  railroad  from 
the  eastern  terminus  thereof,  at  the  city  of  Newark,  westerly,  across  the 
state  of  New  Jersey,  to  the  western  terminus  of  the  railroad,  at  the  Penn- 
sylvania state  line,  and  the  lands  for  said  main  line  and  the  franchises 
acquired  and  to  be  acquired,  pertaining  to  said  main  line — Held,  that  it 
does  not  embrace  lands  and  franchises  acquired  by  and  under  a  subsequent 
act  of  the  legislature  authorizing  an  extension  of  the  road  from  Newark, 
easterly,  to  the  Hudson  river. 


Bill  to  foreclose.     On  final  hearing  on  pleadings  and  proofe. 

J//'.  Flavel  3IcGee,  for  complainants. 

3I)\  W.  Z.  Lamed,  of  Xew  York,  for  the  executors  of 
Beekmau. 

Mr.  T.  N.  McCarter,  for  Asa  Packer. 

The  Chaxcelloe. 

The  questions  presented  for  determination  on  the  hearing 
were,  whether  the  complainants'  mortgage,  which  is  without 
words  of  inheritance,  should  be  reformed  as  against  the  judg- 
ment creditors  of  the  company ;  as  to  whether  it  covers  the 
land  purchased  from  the  state  and  conveyed  to  the  company 
after  the  mortgage  was  made,  and  the  franchises  obtained  bv 
the  act  of  1872  ;  and  whether  it  is  entitled  to  priority  over 
the  judgments,  as  to  the  goods  and  chattels  of  the  company 
therebv  mortoawd,  seeing;  that  it  was  not  filed  as  a  moitsfasre 
of  chattels  according  to  the  provisions  of  the  act  "  concerning 
chattel  mortgages."     Rev.  -p.  708. 

The  mortgage  of  the  complainants  was  given  to  them,  as 
trustees,  to  secure  the  payment  of  bonds  to  be  issued  by  the 
New  Jersey  West  Line  Railroad  Company,  to  the  amount 
of  $3,000,000.  The  evidence  is  clear  that,  when  that  mort- 
gage was  made,  it  was  the  intention  of  the  company  to 
make,  and  the  expectation  of  the  complainants  to  receive,  a 
mortgage  in  fee  as  to  the  real  property,  and  unlimited 
(except  by  the  duration  of  the  franchises  themselves)   in  the 
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franchises  thereby  mortgaged.  The  habendum  of  the  mort- 
gage is  to  the  trustees,  as  joint  tenants  and  not  as  tenants  in 
common,  and  to  the  survivors  of  them,  and  their  successors 
and  assigns,  as  joint  tenants,  and  not  as  tenants  in  common  as 
aforesaid,  to  the  only  proper  use,  benefit  and  behoof  of  the 
trustees,  and  the  survivor  of  them,  and  their  successors  and 
assigns,  as  joint  tenants,  and  not  as  tenants  in  common  as 
aforesaid,  forever,  in  trust,  nevertheless  &c. 

That  words  of  inheritance  were  omitted  in  drawing  the 
mortgage,  was  due  to  inadvertence.  The  company,  and  the 
counsel  who  drew  it,  and  the  complainants,  and,  in  fact,  all 
who  were  concerned  in  the  matter,  believed  that  a  fee  passed 
by  it,  and  that  apt  words  had  been  used  to  that  end.  It  ap- 
pears that  the  mortgage  was  recorded  (not  registered  merely) 
in  the  counties  of  Essex,  Union,  Somerset,  JNIorris  and  Hun- 
terdon. All  purchasers  and  encumbrancers  subsequent  to  the 
recording,  therefore,  had  constructive  notice  of  the  entire  con- 
tents of  the  instrument.  It  was  a  conveyance,  by  way  of 
mortgage,  in  trust,  and  the  estate  intended  to  be  conveyed  to 
the  trustees  may  be  ascertained  from  the  provisions  of  the 
trust  itself.  If  they  require  for  their  execution  that  the  trus- 
tees shall  have  an  estate  in  fee,  then  an  estate  in  fee  will  be 
held  to  have  passed  to  them. 

The  mortgage  provides  that  in  case  of  default  for  the  period 
of  six  months  after  presentation  of  coupons  for  interest  and 
demand  of  payment,  or  default  for  six  months  in  payment  of 
principal,  the  trustees,  or  the  survivors  of  them,  or  their  suc- 
cessors, may  sell  and  dispose  of  the  mortgaged  premises,  and 
make  and  deliver  to  the  purchaser  or  purchasers  thereof  good 
and  sufficient  deed  and  deeds  in  the  law,  in  fee  simple,  there- 
for ;  and  that  the  sale  and  conveyance  so  made  shall  be  a  per- 
petual bar,  both  in  law  and  in  equity,  against  the  company 
and  all  claiming  or  to  claim  the  property  under  it,  or  its  suc- 
cessors or  assigns ;  and  that  the  sale  shall  vest  the  right, 
title,  estate,  interest,  property  and  possession  of,  in  and  to  the 
premises   wholly  and   absolutely  in   the   purchaser  or   pur- 
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chasers.  To  execute  this  provision  of  the  mortgage  a  fee  in 
the  trustees  is  necessary,  for  they  could  not  convey  a  fee  if 
they  themselves  had  only  a  less  estate.  This  provision  is  of 
itself  evidence  and  notice  of  the  estate  intended  to  be  conveyed 
by  the  mortgage,  that  it  was  an  estate  in  fee.  Pen-y  on 
Trusts  §  312.  The  mortgage,  therefore,  may  be  reformed  as 
prayed  in  the  bill,  in  the  words  of  conveyance  and  in  the  ha- 
bendum clause,  as  against  all  the  defendants. 

The  complainants'  mortgage  does  not  cover  the  land  con- 
veyed by  the  state  in  Hudson  county,  nor  the  franchises 
granted  to  the  company  by  the  act  of  1872.  That  mort- 
gage was  made  on  the  11th  of  March,  1870.  The  mortgagal 
premises  are  thereby  described  as  all  and  singular  the  rail- 
road of  the  Xew  Jersey  West  Line  Railroad  Company,  and 
all  the  appuitenances  thereto  belonging,  acquired  and  to  be 
acquired,  constructed  and  to  be  constructed,  throughout  and 
along  the  entire  main  line  of  the  company's  railroad,  from 
the  eastern  terminus  of  the  railroad,  at  the  city  of  Xewark, 
westerly,  across  the  state  of  Xew  Jersey,  to  the  western  ter- 
minus of  the  railroad,  at  the  Pennsylvania  state  line,  includ- 
ing all  the  lands  and  real  estate  acquired,  and  that  should  be 
acquired,  by  the  company,  in  which  the  said  main  line  of  the 
company's  railroad  then  was  by  law  authorized  to  be  con- 
structed ;  also,  the  bridge  across  the  Delaware  and  the  tracks 
thereon,  and  all  the  tracks,  bridges,  viaducts  and  fences  on, 
and  that  should  be  on,  and  Ijeloujrino;  to  the  said  main  line  of 
said  railroad,  together  with  all  the  franchises  and  privileges  to 
own,  obtaiu,  construct,  operate,  manage  and  maintain  the  said 
main  line  of  railroad,  possessed  by  the  company  as  a  cor- 
poration ;  also,  the  depots,  station-houses,  engine-houses,  car- 
houses,  freight-houses,  water-stations,  turn-tables,  machine  and 
other  buildings  and  structures  ou  or  along  and  adjacent  to  said 
main  line,  belonging  to  or  that  should  be  acquired  by  the  com- 
pany, or  that  should  be  used  in  or  along  said  main  line  of  rail- 
road, together  with  the  land  on  which  the  same  were  or  should 
be  erected,  acquired,  or  that  should  be  acquired,  by  the  com- 
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pany  &c.  &c.,  and  all  the  property,  franchises,  rights  and 
things,  of  whatsoever  name  or  nature,  then  held,  or  which 
should  thereafter  be  held  or  acquired  by  the  railroad  company 
or  their  successors,  pertaining  to  said  main  line  of  railroad  or 
the  equipment  thereof,  together  with  all  and  singular  the 
tenements,  hereditaments  and  appurtenances  to  the  said  main 
line  of  railroad,  lauds  and  premises,  or  either  thereof,  belong- 
ing &c. 

The  covenant  to  stand  seized  and  possessed  of  property  to 
be  acquired  in  the  future,  by  its  terms,  embraces  only  any 
lands  which  the  company  should  acquire  for  use  as  part  of 
the  width  allowed  by  law  to  be  held  and  owned  by  the  com- 
pany for  said  main  line,  or  to  be  used  for  bridges,  depots, 
station-houses,  or  other  buildings,  or  any  equipment,  or  any 
other  property  or  thiugs,  of  whatever  name  or  nature,  for  use 
.as  part  of  said  main  line  of  railroad,  or  for  bridges,  depots, 
station-houses,  or  other  buildings  adjoining  thereto,  or  any 
rights  or  privileges  of  the  company  which  should  result  from 
any  addition  or  chartered  rights  of  the  company  in  the  owner- 
ship or  management  of  the  said  main  line  of  railroad,  exclud- 
ing, however,  from  the  operation  of  the  covenant  any  branch 
railroad  that  might  be  built  to  connect  with  the  main  line. 

The  covenant  for  further  assurance  covers  the  same  prop- 
erty and  franchises  as  the  last-mentioned  covenant,  and  all 
such  franchises  as  might  thereafter  be  acquired  by  the  com- 
pany, their  successors  or  assigns,  to  facilitate  the  ownership, 
use  or  management  of  said  main  line  of  railroad,  with  the 
appurtenances. 

In  1872  the  act  before  referred  to  was  passed,  giving  the 
company  authority  to  extend  its  road  from  Newark  to  the 
Hudson  river.  This  extension,  so  far  as  appears,  was  not 
contemplated  when  the  mortgage  was  made.  It  is  not 
within  the  terms  of  the  mortgage  or  its  covenants.  It  is  no 
part  of  the  main  line  from  Newark  to  the  Pennsylvania 
state  line.  The  franchise  was  not  acquired  for  use  as  a  part 
of  that  main  line,  nor  does  it  pertain  thereto.    It  was,  indeed, 
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acquired  for  use  iu  connection  with  that  main  line,  but  it  was 
to  build  another  road.  But,  if  the  complainants'  mortgage 
covered  the  land  in  Hudson  county,  the  mortgage  held  by  the 
trustees  for  the  support  of  public  schools,  and  that  held  by 
Beek man's  estate,  would  be  entitled  to  priority  over  it  as  to 
the  land  mortgaged  thereby,  for  it  was  neither  registered  nor 
recorded  in  Hudson  county.  The  mortgage  to  the  trustees 
for  the  support  of  public  schools  was  given  to  secure  the  pay- 
ment of  purchase  money  of  the  property  thereby  mortgaged. 
The  holders  of  the  Beekman  mortgage  had  no  notice  of  the 
complainants'  mortgage.  They  had  no  constructive  notice. 
By  their  answer  they  deny  actual  notice  to  themselves,  or 
Beekman  or  Cadwell.  Though  the  bill  calls  for  answers 
without  oath,  this  denial  would  put  the  complainants  to  proof 
of  actual  notice. 

The  remaining  question,  as  to  whether  the  mortgage  is 
entitled  to  priority  over  the  judgments  as  to  the  chattels 
thereby  mortgaged,  Avill  be  reserved  until  the  coming  in  of 
the  master's  report.  The  master  will  be  directed,  in  addition 
to  the  usual  directions,  to  report  what  personal  property  is 
covered  by  complainants'  mortgage.  The  evidence  shows 
clearly  that  it  is  necessary  to  sell  the  whole  of  the  mortgaged 
premises  to  pay  the  mortgage. 

The  conclusion  is,  that  the  complainants'  mortgage  will  be 
rectified,  as  prayed  in  the  bill ;  that  it  will  be  decreed  not  to 
embrace  the  land  in  Hudson  county,  or  the  franchises  granted 
by  the  act  of  1872,  and  that  neither  the  laud  in  Hudson, 
county  nor  those  franchises  can  be  sold  in  this  suit. 
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Samuel  S.  Downs 


JosEPHUS  Sooy,  Jr.,  and  others. 

1.  Presumptions  do  not  always  proceed  on  the  belief  that  the  thing  pre- 
sumed has  actually  taken  place. 

2.  A  mortgagor  who  comes  into  equity  for  relief  against  a  mortgage  on 
which  no  payment  nor  claim  of  any  kind  has  been  made,  nor  any  proceed- 
ings taken,  for  thirty  years,  is  entitled  to  the  benefit  of  the  presumption  of 
payment. 

Bill  for  reconveyance  of  mortgaged  premises.  On  final 
hearing  on  pleadings  and  proofs. 

Mr.  A.  Flanders,  for  complainant. 

Mr.  J.  Gaskill,  for  defendant  Josephus  Sooy,  Jr. 

The  Chancellor. 

The  complainant,  in  1843,  was  indebted  to  the  firm  of  John 
D.  Cocks  &  Co.,  in  the  sum  of  $345.59,  and,  being  financially 
embarrassed,  he  applied  to  the  defendant,  Josephus  Sooy,  Jr., 
his  brother-in-law,  for  aid,  and  requested  him  to  pay  that  debt 
for  him,  offering,  if  he  would  assume  the  payment  of  it,  to 
transfer  to  him,  as  security,  certain  promissory  notes  and  book 
accounts  belonging  to  the  complainant,  and  to  convey  to  him, 
by  way  of  mortgage,  as  additional  security,  certain  land  owned 
by  the  complainant  in  the  county  of  Burlington. 

Mr.  Sooy,  in  accordance  with  the  request,  agreed  to  assume 
the  payment  of  the  debt,  and  the  complainant  then  assigned 
to  him  the  notes  and  book  accounts,  and  conv^eyed  the  land 
to  him  by  deed  dated  October  2d,  1843.  Contemporaneously 
with  the  delivery  of  the  deed  to  him,  Mr.  Sooy  executed  and 
delivered  to  the  complainant  a  defeasance,  under  his    hand 
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and  seal,  in  whicli  it  was  recited  that  he  had  assumed  to  pay 
the  debt  to  John  D.  Cocks  &  Co. ;  that  the  complainant  had 
transferred  to  him  notes  of  hand  and  book  accounts  to  the 
amount  of  the  debt,  and  had  conveyed  to  him  five  tracts  of 
land,  valued  in  the  conveyance  at  $300,  "  as  collateral  security 
to  make  up  the  deficiency  in  case  of  loss  on  the  book  accounts 
and  notes  of  hand,"  and  Sooy  thereby  thereupon  declared  tliat 
he  was  bound,  after  realizing  the  amount  of  the  debt,  v.ith 
interest  and  reasonable  expenses,  to  "refund  and  reconvey 
the  overplus,  and  what  remained  of  the  premises,"  to  the 
complainant,  his  heirs  or  assigns.  Sooy  paid  the  debt,  and 
after  (as  he  says  in  his  answer)  in  vain  endea\'oring  to  collect 
the  money  from  the  notes  and  book  accounts,  returned  the 
book  accounts  to  the  complainant.  He  says,  in  his  answer, 
that  he  never  collected  a  dollar  from  the  notes,  and  that  all  he 
collected  from  the  book  accounts  was  less  than  |50.  He 
never  had  possession  of  the  land,  but  the  complainant  has 
retained  possession  of  it  ever  since  the  conveyance,  exercising 
acts  of  complete  ownership  over  it  in  all  respects.  In  Decem- 
ber, 1875,  the  defendant,  Nicholas  Sooy,  who  is  a  brother  of 
Josephus,  recovered  a  judgment  by  confession  against  the 
latter  in  the  supreme  court  of  this  state  for  $507.28,  or 
thereabout,  and  caused  the  execution,  which  was  issued 
thereon,  to  be  levied  upon  the  land  conveyed  by  the  com- 
plainant to  Josephus,  and  was  proceeding  to  cause  it  to  be 
sold  for  the  satisfaction  of  the  judgment  when  this  suit  was 
commenced. 

The  bill  prays  an  injunction.  It  prays,  also,  an  account 
from  Josephus  Sooy,  Jr.,  of  the  moneys  collected  by  him 
from  the  notes  and  book  accounts,  and  of  the  moneys  paid  by 
him  for  the  complainant,  and  that  he  may  be  decreed  to  pay 
the  overplus,  if  any,  and  convey  the  land  to  the  complainant, 
who  tenders  himself  ready  to  pay  any  sum  which,  on  the 
acxiounting,  may  appear  to  be  due  from  him,  and  prays  that 
he  may  be  permitted  to  redeem  the  property  by  such  payment, 
if  necessary. 
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Josephus  Sooy,  Jr.,  has  answered.  He  admits  the  truth  of 
the  allegations  of  the  bill  in  reference  to  the  transaction  in 
question,  except  the  statement  that  he  received  out  of  the 
notes  and  book  accounts  the  amount  due  him  in  consideration 
of  his  payment  of  the  debt  of  John  D.  Cocks  &  Co.  It  ap- 
pears from  the  complainant's  testimony  that  the  books  of  ac- 
count Vv^ere  returned  to  him  in  two  or  three  years  after  the 
assignment  thereof  to  Sooy.  The  evidence  as  to  whether  Sooy 
did  or  did  not  obtain  re-imbursement  out  of  the  notes  and 
book  accounts  is  extremely  unsatisfactory.  Sooy,  on  the  one 
hand,  sweai"s,  in  his  answer,  that  he  did  not,  but  he  does  not 
appear  to  have  returned  any  of  the  notes  to  the  complainant, 
and  though  he  says  he  brought  suit  against  some  of  the  per- 
sons against  whom  the  book  accounts  stood,  and  failed  to  col- 
lect the  money,  he  does  not  state  who  the  persons  were  whom 
he  sued,  nor  what  he  collected,  except,  as  he  says,  he  did  not 
receive  as  much  as  $50  from  them.  His  account  is  not  satis- 
factory, and,  on  the  other  hand,  the  complainant's  testimony 
throws  but  little  light  on  the  subject.  Thirty-three  years 
have  elapsed  since  the  transaction,  and  neither  of  the  parties 
to  it  appears  to  have  anything  more  than  his  memory  to  rely 
upon  as  to  the  re-imbursement  of  Sooy  for  the  money  paid  to 
John  D.  Cocks  &  Co. 

If  the  complainant  is  right,  he  owes  Sooy  nothing.  If  the 
latter  is  right,  he  owes  him  about  $360,  with  the  interest  upon 
it  for  thirty  years.  And  though  at  the  time  of  the  transac- 
tion the  parties  were  brothers-in-law  (Downs  having  married 
the  sister  of  Sooy),  yet,  for  about  twenty-six  years  of  the  time 
there  has  been  no  family  consideration  to  prevent  Sooy  from 
claiming  his  money  from  the  complainant,  for  the  latter's  wife, 
above  referred  to,  died  in  1850. 

There  is  no  evidence  whatever  of  any  claim  on  the  part  of 
Sooy  upon  the  complainant  for  or  in  respect  to  the  money 
paid  to  John  D.  Cocks  &  Co.  Nor  is  there  a'ny  evidence 
that  any  reason  or  consideration  whatever  restrained  him 
from  demandmg  the  money  in  question.      For  thirty-three 
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years  the  complainant  has,  as  before  stated,  been  in  possession 
of  the  property,  and  in  all  things  dealt  with  it  as  his  own, 
and  asserted  his  title  to  it.  In  1870  or  1871  he  conveyed 
away  part  of  it,  and  when  the  purchasers,  having  learned 
that  Sooy  claimed  title  to  the  property,  requested  him  to  re- 
lease the  land  to  them,  Sooy  readily  did  so,  and  without  con- 
sideration. Though  he  says  in  his  answer  that  he  released  at 
the  request  of  the  complainant,  yet  the  proof  shows  that  such 
was  not  the  fact,  but,  on  the  contrary,  the  application  to  Sooy 
for  the  release  was  against  the  complainant's  positive  and  in- 
dignant protest. 

It  appears  in  evidence  that  from  five  to  ten  years  ago,  the 
complainant  requested  Sooy  to  reconvey  the  land,  and  that 
he  has  in  vain  requested  Sooy  to  settle  with  him,  the  com- 
plainant alleging  that  Sooy  has,  since  1848,  owed  him  a  large 
sum  of  money  for  the  price  of  laud  sold  under  an  execution 
in  the  complainant's  favor,  issued  out  of  the  circuit  court  of 
the  United  States  for  the  district  of  New  Jersey,  and  pur- 
chased by  Sooy,  and  conveyed  to  him  by  the  marshal,  and  for 
the  purchase-money  whereof  he  has  never  accounted  to  the 
complainant,  although  he  ought  to  have  accounted,  and  agreed 
to  account  to  him  therefor. 

Josephus  Sooy,  Jr.,  has  neither  been  sworn  himself,  nor  has 
he  offered  any  testimony  in  the  cause.  Under  the  circum- 
stances, the  complainant  should  have  the  benefit  of  the  jirc- 
sumption  of  payment.  "  Presumptions,"  said  Sir  William 
Grant,  in  Hillary  v.  Waller,  W  Vesey  239,  252,  "do  not 
always  proceed  on  a  belief  that  the  thing  presumed  has 
actually  taken  place."  The  presumption  of  payment,  in 
case  of  a  mortgage  on  which  nothing  has  been  paid  for 
twenty  years,  and  there  has  been  no  foreclosure,  and  the 
mortgagee  has  had  no  possession  of  the  mortgaged  premises, 
arises  from  the  policy  of  the  law.  Were  the  complainant 
before  the  court  in  a  suit  brought  against  him  to  foreclose 
this  mortgage,  the  presumption  of  payment  would  be  his 
protection  against  the  stale  and  doubtful  claim.  It  is  diffi- 
cult to  find  anv  reason  for  deuvinsr  him  the  full  benefit  of 
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it,  when  he  is  constrained  for  his  protection  to  appeal  to  this 
court  against  the  wrongful  act  of  the  judgment  creditor  of 
the  mortgagee,  who,  with  full  knowledge  of  the  fact  that  the 
deed  to  the  latter  is  merely  a  mortgage,  is  about  to  proceed  to 
sell  the  mortgaged  premises  as  the  property  of  the  mortgagee. 
The  complainant  is  entitled  to  a  reconveyance,  and  conse- 
quently to  a  perpetual  injunction  against  the  judgment  creditor. 


Jonathan  Hand  and   others,  executors  &c.  of  Matthew 
Marcy,  deceased, 

V. 

Hannah  Marcy  and  others,* 

1.  A  testator  gave  to  his  wife,  who  is  still  living,  a  legacy  in  lieu  of  her 
dower,  which  she  afterwards  accepted.  He  then  gave  his  executors  a 
power  of  sale,  and  directed  a  conversion  of  all  his  lands,  (excpting  a  part 
not  involved  in  this  case.)  He  then  gave  and  bequeathed  the  residue  of 
his  estate  to  S.  M.,  L.  E.  and  M.  S.,  their  heirs  and  assigns,  to  be  equally 
divided  between  the  said  S.  M.,  L.  E.  and  M.  S.  The  last-named  legatee 
died  in  the  lifetime  of  the  testator, — Held,  that  the  words,  "  their  heirs  and 
assigns,"  do  not,  of  themselves,  prevent  a  lapse  of  M.  S.'s  legacy,  a  con- 
trary intention  not  appearing  in  any  other  part  of  the  will. 

2.  The  surviving  residuary  legatees  are  not  entitled  to  such  lapsed 
legacy  as  part  of  the  residue,  nor  by  survivorship. 

3,  The  direction  to  convert  being  absolute,  such  legacy  goes  to  the  testa- 
tor's next  of  kin,  as  personal  property. 

4,  The  will  barring  only  the  widow's  right  of  dower  in  lands  by  her 
accepting  the  legacy  in  lieu  thereof,  she  is  entitled  to  a  distributive  share 
of  such  legacy. 


On  final  hearing  on  pleadings. 


*  Cited  S  Slew.  Eg.  597  ;  5  Slew.  Eg.  SI,  179,  664. 
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J//-.  J.  B.  Huffman^  for  the  executors. 

Mr.  A.  C.  Scovel,  for  the  next  of  kin  and  heirs-at-law  of 
testator. 

Mr.  P.  L.  Voorhees,  for  surviving  residuary  legatees  and 
children  of  Mary  W.  Stevens. 

The  Chancellor. 

The  executors  of  the  will  of  Matthew  Marcy,  deceased, 
late  of  the  county  of  Cape  May,  file  their  bill  asking  direc- 
tion in  reference  to  the  payment  of  certain  money  in  their 
hands,  being  the  share  (one-third)  of  the  residuum  of  the 
estate  given  by  the  will  to  the  testator's  sister,  Mary  W. 
Stevens. 

The  testator,  at  the  time  of  his  death,  was  the  owner  of 
both  personal  and  real  estate.  By  the  second  section  of  his 
will  he  gave  to  his  wife,  who  is  still  living,  811,000  and  the 
use  for  life  of  two  farms  belonging  to  him,  in  lieu  of  dower 
in  all  the  rest  of  his  laud.  He  gave  the  farms,  after  her 
death,  to  J.  Henry  Schellinger,  in  case  she  should  accept  that 
provision ;  but  if  she  should  not  accept  it,  he  directed  that 
they  be  sold  under  the  power  of  sale  in  his  will.  He  gave  to 
his  executors  absolute  direction  to  sell  all  his  other  land.  He 
then  gave  certain  pecuniary  legacies,  and  made  provision  for 
the  purchase  of  a  tombstone  for  his  grave  and  for  the  fencing 
of  the  grave-yard,  and  then  gave  and  bequeathed  the  residue 
of  his  estate  "  to  Samuel  S.  Marcy,  Lucy  E.  Edwards  and 
Mary  AY.  Stevens,  their  heirs  and  assigns,  to  be  equally  divided 
between  the  said  Samuel  S.  Marcy,  Lucy  E.  Edwards  and 
Mary  W.  Stevens." 

The  last-named  legatee  died  in  the  lifetime  of  the  testator. 
The  questions  propounded  are :  To  whom  does  the  share  of 
the  residue  which  thus  lapsed  go — to  the  surviving  resid- 
uary legatees,  or  to  the  children  of  Mary  ^^.  Stevens,  or  to 
the  next  of  kin  and  heirs-at-law,  or  next  of  kin  only  of  the 
testator  ?  and  if  to  the  next  of  kin  and  heirs-at-law,  or  to 
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the  next  of  kin  only,  is  the  widow  of  the  testator  entitled  to 
any  part  thereof,  and  if  so,  to  what  part  ? 

The  gift  of  the  residue  is  to  Samuel  S.  Marcy,  Lucy  E. 
Edwards  and  Mary  W.  Stevens,  their  heirs  and  assigns,  to 
be  equally  divided  between  the  said  Samuel  S.  Marcy,  Lucy 
E.  Edwards  and  Mary  W.  Stevens.  By  this  language,  a 
tenancy  in  common  was  created,  not  a  joint-tenancy.  The 
survivors,  therefore,  arc  not,  by  the  becjuest,  entitled,  as  survi- 
vors, to  the  whole  of  the  residue.  By  the  death  of  Mrs. 
Stevens  in  the  lifetime  of  the  testator,  the  residuary  legacy  to 
her  lapsed,  unless  the  words  "  their  heirs  and  assigns,"  in  the 
residuary  clause,  prevent  that  result.  Of  themselves,  they 
will  not  do  so,  but  will  be  held  to  be  words  of  limitation. 
8  Viner's  Abr.  372 ;  Gittmgs  v.  MeDermott,  2  Myl.  &  K. 
65 ;  Ay^mstrong  v.  Moran,  1  Bradf.  ISxirr.  3 14-.  J^or  does 
it  appear,  from  the  other  .parts  of  the  will,  that  the  tes- 
tator meant  by  the  use  of  those  words  to  provide  for  the 
substitution  of  the  children,  or  heirs-at-law,  or  the  next  of 
kin,  of  Mrs.  Stevens,  in  her  stead,  in  case  of  her  death  in 
his  lifetime.  The  language  of  the  clause  is  :  "I  give  and 
bequeath  the  residue  of  my  estate  to  Samuel  S.  Marcy,  and 
Lucy  E.  Edwards,  and  INlary  AV.  Stevens,  their  heirs  and 
assigns,  to  be  equally  divided,"  not  between  them,  but  "  be- 
tween the  said  Samuel  S.  Marcy,  Lucy  E.  Edwards  and 
Mary  W.  Stevens."  The  clause  itself  contains  no  evidence 
that  the  idea  of  substitution  was  in  the  mind  of  the  testator 
when  he  drew  the  will  (for  it  is  a  holograph)  but,  for  aught 
that  appears,  he  used  the  language  "  heirs  and  assigns "  in 
precisely  the  same  sense  in  which  he  had  used  it  in  the  devise 
to  J.  Henry  Schellinger  of  the  remainder  in  his  two  farms, 
after  the  life  estate  of  his  widow.  His  language  there  is  : 
"  I  give  and  bequeath  the  two  plantations  above  mentioned, 
after  my  said  wife's  decease,  to  J.  Plenry  Schellinger,  his 
heirs  and  assigns  "  &c.  There  is  no  evidence  of  any  inten- 
tion to  prevent  a  lapse  in  that  devise,  by  the  use  of  the  words 
"heirs  and  assigns,"  but  those  words  were  used  merely  to 
convev  a  fee. 
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It  is  urged,  however,  that  the  word  "  heirs  "  is  used  in 
another  place  in  the  will,  in  the  gift  to  Helen  Frink,  as  a 
word  of  substitution.  The  language  of  that  bequest  is  :  "I 
give  and  bequeath  to  Helen  Frink,  daughter  of  my  sister, 
Martha  R.  Frink,  and  her  heirs,  §1,000."  But  that  it  was 
not  the  testator's  intention,  by  the  use  of  the  word  "  heirs  " 
in  that  bequest,  to  prevent  a  lapse,  appears  by  the  bequest 
which  immediately  follows  it :  "I  give  and  bequeath  to 
Harvey  Frink,  son  of  my  sister,  Martha  R.  Frink,  §500 ; 
but,  in  case  said  Harvey  should  die  without  lawful  issue, 
then  the  said  8500  to  go  to  his  sister,  Helen ;  and  in  case 
neither  the  aforesaid  Helen  or  Harvey  should  not  survive  me, 
then  their  shares  herein  bequeathed  to  be  equally  divided 
between  the  heirs  of  my  brother,  William  W.  Marcy,  de- 
ceased." So  that,  notwithstanding  the  use  of  the  word 
"  heirs"  in  the  bequest  of  S1,000  to  Helen,  he  provides  that, 
in  the  event  of  the  death  of  both  her  and  Harvey  in  his 
lifetime,  that  legacy  shall  go,  not  to  her  children  or  next  of 
kin,  but  to  the  "  heirs  "  of  his  deceased  brother,  William. 
It  is  worthy  of  remark,  too,  that  he  does  not  use  the  word 
"  heirs,"  nor  any  other  word  of  limitation  or  substitution,  in 
connection  with  any  other  devise  or  bequest  than  those  above 
mentioned. 

In  Gittings  v.  McDermott,  2  3Iyl.  &  K.  65,  there  was  a 
bequest  to  the  children  of  the  testator's  sister,  "  or  to  their 
heirs."  Three  of  the  children  died  in  the  testator's  lifetime, 
and  the  question  was,  whether  their  legacy  lapsed,  or  whether 
their  heirs  or  next  of  kin  were,  in  the  event  which  had 
happened,  entitled  by  substitution.  In  construing  the  will, 
it  was  held  that  the  word  "  or "  implied  a  substitution, 
and  the  word  "  heirs,"  used  in  respect  to  personal  property, 
Avas  to  be  taken  to  mean  next  of  kin.  The  master  of  the 
rolls  said  that  the  construction  was  the  effect  of  the  word 
"  or,"  and  that  the  result  Avould  have  been  entirely  different 
had  the  word  "  and "  been  used  instead.  The  lord  chan- 
cellor (Brougham),  in  deciding  tlie  case  on  appeal,  said : 
*'  The  force  of  the  disjunctive  word  '  or '  is  not  easily  to  be 
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got  over.  Had  it  been  '  and,'  the  words  of  limitation  would, 
of  course,  as  applied  to  a  chattel  interest,  have  been  surplus- 
age; but  the  disjunctive  marks,  as  plainly  as  possible,  that 
the  testator,  by  using  it,  intended  to  provide  for  an  alterna- 
tive bequest,  namely,  to  the  legatees,  if  they  should  survive, 
and  if  they  should  not,  to  their  heirs," 

Neither  the  copulative  nor  the  disjunctive  is  used  in  the  re- 
siduary clause  under  consideration  (the  copulative,  however, 
is  understood),  but  as  in  the  devise  to  Schellinger  the  words 
are  used  as  words  of  limitation  merely,  and  are  evidence 
merely  of  an  intention  on  the  part  of  the  testator  to  give  the 
property  to  his  brother  and  two  sisters  therein  named,  abso- 
lutely. The  cases  in  which  it  has  been  held  that  like  words 
would  not  prevent  a  lapse  are  numerous. 

In  Sword  v.  Adams,  3  Yeates  34-,  there  was  a  devise  to  a 
woman,  "  her  heirs  and  assigns."  She  died  in  the  testatrix's 
lifetime,  leaving  an  infant  son.  It  was  held  that  the  devise 
lapsed,  though  the  testatrix  was  assured  by  one  interested  in 
the  estate  that  the  son  would  take. 

In  Sloan  v.  Hanse,  2  Raiole  28,  the  devise  was  of  all  the 
testator's  estate,  real  and  personal,  to  his  two  cousins,  Rich- 
ard and  Joseph  Hanse,  to  be  ecpially  divided  between  them, 
"  or  to  their  heirs."  Richard  Hanse  was  dead  at  the  time  of 
making  the  will,  but  this  fact  was  not  known  to  the  testator. 
It  was  held  that  the  devise  to  him  lapsed.  The  court  there 
said  that  the  inference  to  be  drawn  from  the  use  of  "or"  in- 
stead of  "  and  "  was  too  feeble  to  disinherit  the  heir  of  the 
testator. 

In  Comfort  v.  Mather,  2  W.  &  S.  4-50,  the  language  of  the 
bequest,  which  was  of  a  sum  of  money,  was  "to  have  and  to 
hold  to  her,  the  said  Sidney  Eastburn,  her  heirs  and  assigns, 
forever."  Sidney  Eastburn  was  not  a  lineal  descendant  of 
the  testator.  She  died  in  his  lifetime,  and  he  knew  of  her 
death,  and  intended  that  her  children  should  have  the  money, 
but  it  was  held  that  the  legacy  lapsed. 

In  Dickinson  v.  Purvis,  8  Serg.  &  R.  71,  the  bequest  was 
of  a  sum  of  monev  to  the  testator's  niece,  "  and  her  heirs." 
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She  died  in  the  testator's  lifetime.  It  was  held  that  the  leg- 
acy lapsed. 

In  Armstrong  v.  Jloran,  1  Bradf.  Surr.  314-,  the  bequest 
was  of  the  testator's  personal  estate  to  his  brother  James  and 
his  children,  and  the  child  of  the  testator's  sister  Catharine,  to 
be  equally  divided  between  them,  "  and  their  heirs  and  as- 
signs forever."  The  child  of  Catharine  died  in  the  lifetime 
of  the  testator,  and  it  was  held  that  its  share  lapsed. 

In  Hawii  V.  Banks,  4-  Edw.  664-,  the  testatrix  gave  to  her 
niece,  "  and  to  her  heirs,"  a  sum  of  money.  The  niece  died 
in  the  lifetime  of  the  testatrix.  The  court  held  that  though, 
if  the  language  of  the  bequest  were  regarded  alone,  the  leg- 
acy would  lapse,  yet  upon  the  evidence  furnished  by  another 
clause  of  the  will,  of  the  testatrix's  meaning  in  the  use  of 
that  language,  the  word  "  heu's "  was  used  by  way  of  sub- 
stitution. 

Xor  does  the  scheme  of  the  will  under  consideration  in  the 
present  case  afford  any  evidence  of  the  testator's  intention  to 
prevent  a  lapse.  It  may  be  conjectured  that  if  his  attention 
had  been  directed  to  the  subject  he  would  have  used  language 
to  prevent  the  lapse,  and  it  is  quite  probable  that  he  would 
have  done  so.  The  question,  however,  is  not  what  he  prob- 
ably would  have  said,  but  what  he  did  mean  by  the  language 
he  has  used.  The  gift  to  Mrs.  Stevens  lapsed  by  her  deatli 
in  the  testator's  lifetime.  The  share  of  the  residue  given  to 
her  does  not  go  to  the  surviving  residuary  legatees.  The  gift 
of  the  residue  is  to  the  legatees  therein  named,  as  tenants  in 
common.  It  is  to  them  by  name,  with  direccion  that  it  be 
equally  divided  betwieen  them.  The  surviving  residuary 
legatees  are  not  entitled  to  the  share  given  to  Mrs.  Stevens  by 
right  of  survivorship.  J/a^-on's  Exrs.  v.  Trustee-s  &c.,  12  C. 
E.  Gr.  4.7. 

Xor  are  they  entitled  to  it  as  part  of  the  residue.  Garth- 
u-aite's  Exrs.  v.  Leicis,  10  C.  E.  Gr.  351.  The  testator  died  in- 
testate as  to  that  share,  and  it  goes  to  his  next  of  kin.  Though 
composed  partly  of  the  proceeds  of  the  testator's  real  estate, 
it  nevertheless  goes  wholly  to  his  next  of  kin,  for  the  direc- 
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tion  to  convert  was  absolute  and  unqualified.  The  testator 
intended  that  the  land  should  be  turned  into  money  in  any 
event,  and  a  tall  events.  Miller's  Admr.  v.  Miller,  10  C.  E. 
Gr.  351,  and  eases  there  cited. 

The  remaining  question  is  as  to  the  right  of  the  widow  in 
the  share.  She,  indeed,  accepted  the  provision  made  for  her 
in  lieu  of  her  dower,  but  it  does  not  follow  that  she  has, 
therefore,  no  claim  as  against  so  much  of  the  share  as  is  the 
proceeds  of  the  sale  of  real  estate ;  for  the  direction  to  con- 
vert made  it  personal  property.  And  though  she  would  have 
no  right  in  it  as  against  any  legatee,  yet,  as  it  is,  in  equity, 
personal  estate  of  which  the  testator  died  intestate,  and  as  she 
is  not  barred  by  the  will  of  any  claim  upon  her  husband's 
estate,  except  her  right  of  dower  in  so  much  of  his  land  as 
was  not  devised  to  her  and  her  nephew,  Schellinger,  and  any 
claim  to  personal  property  bequeathed  by  him,  her  claim  to  a 
distributive  share  in  the  personal  property  not  disposed  of  by 
him  by  his  will,  though  that  personal  property  be  wholly 
derived  from  the  sale  of  his  land,  is  unaffected  by  her  accept- 
ance of  the  provision  in  lieu  of  dower.  The  next  of  kin 
cannot  challenge  her  right,  for  their  claim  arises  wholly  out 
of  the  conversion.  If  the  lapsed  legacy  in  question  be  re- 
garded as  land,  then  she,  indeed,  would  have  no  right  to  it, 
for  her  dower  therein  is  barred,  but  the  next  of  kin  would  in 
that  case  have  no  right  to  the  legacy.  As  against  the  heir-at- 
law,  she  would,  indeed,  have  no  claim  to  it,  but  because  of 
the  conversion  the  heir  has  no  claim.  The  widow  is  entitled 
to  her  distributive  share  of  the  lapsed  legacy. 

5 
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William  Peall  and  others 

V. 

Robert  Hamil  and  others. 

1.  Where  an  executrix,  who  was  life-tenant  of  certain  stock  of  the  estate, 
assigned  it  as  collateral  security  for  the  debt  of  some  of  the  remaindermen 
— Held,  an  abuse  of  the  trust. 

2.  The  transfer  and  receipt  of  the  stock,  as  stock  of  the  estate  then  stand- 
ing in  the  testator's  name,  is  conclusive  proof  that  the  pledgees  knew  that 
such  stock  belonged  to  the  estate,  and  it  was  their  dutv,  under  the  circum- 
stances, to  ascertain  whether  the  executrix  had  the  right  to  transfer  the 
stock  as  proposed ;  and,  if  such  duty  was  disregarded,  they  cannot  claim 
protection  on  the  ground  of  bona  fides  and  ignorance. 

3.  PraU  V.  Tilt,  12  C.  E.  Gr.  393,  distinguished. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  T.  D.  Hoxsey,  for  complainants. 

Mr.  Coiilaiidt  Parker  and  Mr.  John  Hopper,  for  Hamil  and 
Booth. 

The  Chancellor. 

The  litio-atiou  in  this  suit  is  between  the  children  of  the 
late  Edwin  T.  Prall,  deceased,  (except  his  sous  Mortimer 
and  Edwin),  and  Messrs.  Hamil  and  Booth.  The  subject 
is  the  right  to  five  hundred  and  twenty-five  shares  of  the 
capital  stock  of  the  Arkwright  Manufacturing  Company  of 
Paterson,  which  were,  on  the  28th  of  April,  1874,  assigned  to 
Hamil  and  Booth  by  Rachel  !M.  Prall,  executrix  of  the  last 
will  and  testament  of  her  husband,  the  above-mentioned  Ed\%-in 
T.  Prall,  as  collateral  security  for  the  payment  of  any  indebt- 
edness of  Prall  Brothers  to  them,  thereafter  to  be  incurred. 
The  firm  of  Prall  Brothers  was  composed  of  W.  Mortimer 
Prall  and  Edwin  T.  Prall,  sons  of  the  testator.     Rachel  ^M. 
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Prall  is  their  mother.  All  of  the  children  of  Edwin  T.  Prall, 
deceased,  are  interested  in  his  estate,  under  his  will.  It  makes 
certain  provision  for  them,  and  then  gives  to  the  widow  the 
entire  balance  of  the  estate,  during  her  widowhood,  with  power 
of  sale  and  re-investment.  At  her  death  it  is  to  go  to  the 
children.  It  authorizes  the  executrix  to  advance,  in  a  certain 
contingency,  $10,000  each  to  Mortimer  and  Edwin.  The  ex- 
ecutrix proved  the  will. 

The  stock  in  question  was  the  property  of  the  estate  at  the 
time  of  the  assignment  thereof  to  Messrs.  Hamil  and  Booth. 
The  agreement,  in  pursuance  of  which  the  transfer  was  made, 
was  the  result  of  negotiations  between  Edwin  T.  Prall,  of 
Prall  Brothers,  and  Mr.  Hamil.  That  the  latter  and  his 
partner  both  knew,  at  the  time  of  the  transfer,  that  the  stock 
belonged  to  the  estate,  is  conclusively  proved  by  the  receipt 
which  they  gave  therefor.  It  was  signed  in  the  firm  name 
of  Mr.  Booth,  and  it  certifies  that  Mrs.  Rachel  M.  Prall,  ex- 
ecutrix of  Edwin  T.  Prall,  deceased,  had  on  that  day  deliv- 
ered to  Messrs.  Hamil  and  Booth  the  certificates  of  the  stock 
which  then  stood,  as  the  receipt  states,  in  the  name  of  the  tes- 
tator. The  certificates  of  the  stock  were  in  the  name  of  the 
testator,  and  the  transfer  (signed  in  blank)  purports  to  have 
been  made  by  Mrs.  Prall,  as  executrix  of  Edwin  T.  Prall, 
deceased,  and  is  signed  by  her  as  such.  Prall  Brothers  failed 
in  business  in  January,  1876,  and  they  then  owed  Messrs. 
Hamil  and  Booth  $9,277.77,  for  which  the  latter  held  the 
stock  as  security.  Tliat  sura  was  subsequently  reduced  some- 
what, the  sum  of  |508.20,  received  from  another  source,  being 
applicable  to  its  payment.  There  is  no  room  to  doubt  that 
the  assignment  was  an  abuse  of  the  trust.  Messrs.  Hamil  and 
Booth  state,  in  their  answer,  that  when  Prall  Brothers  applied 
for  credit  they  declined  to  give  it  without  security,  and  that 
thereupon  both  Mortimer  and  Edwin  told  them  that  they 
could  give  the  required  security  by  pledging  five  hundred 
and  fifty  shares  of  the  capital  stock  of  the  Ark^a-ight  Manu- 
facturing Company ;  that  they  owned  that  stock,  and  had  the 
right  to  pledge  it  and  have  it  transferred  as  they  chose,  and 
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that  their  mother,  as  sole  executrix  of  their  father,  in  whose 
name  it  then  stood,  had  the  right  and  would  give  a  power  of 
attorney  to  transfer  the  stock.  The  answer  further  says  that 
Hamil  and  Booth  received  the  stock  as  security  and  sold  the 
goods  thereon  bona  fide  and  in  the  belief  that  Mortimer  and 
Edwin  were  the  owners  of  it.  Xot  only  does  Edwin  testify 
tliat  he  never  represented  or  intended  to  represent  that  the 
stock  was  the  individual  property  of  ^Mortimer  and  himself, 
or  either  of  them,  but  tlie  testimony  of  Messrs.  Hamil  and 
Booth  does  not  support  their  answer  in  this  respect.  Mr. 
Hamil,  indeed,  says  that  he  believed,  at  the  time  of  the  de- 
livery of  the  certificates  of  stock  over  to  his  firm,  that  the 
stock  belonged  to  Prall  Brothers,  but,  when  subsequently 
pressed  by  his  own  counsel  on  the  subject,  he  declines  to  say 
that  it  was  represented  to  be  the  property  of  Prall  Brothers. 
He  was  asked  by  his  counsel,  "  When  Edwin  T.  Prall  nego- 
tiated with  you  the  pletlge  of  that  stock,  did  he  tell  you  that 
Prall  Brothers  owned  it  and  had  a  right  to  pledge  it  and  have 
it  transferred  as  they  chose?"  He  replied,  "He  told  me 
thev  had  a  right  to  pledge  it  and  transfer  it  as  they  chose." 
His  counsel  then  asked  him,  "Did  he  tell  you  that  they 
owned  it,  and  did  you  rely  upon  his  representations  as  being 
true  ■? "  He  answered,  "  I  relied  upon  his  representations 
being  true ;  I  don't  remember  that  he  told  me  thev  owned 
it."  The  negotiation  appears  to  have  been  almost,  if  not 
quite,  entirely  conducted  by  Edwin  on  the  part  of  his  firm. 

Mr.  Booth  testifies,  on  the  subject  of  the  representation, 
as  follows  :  "  Edwin  T.  Prall,  who  attended  to  the  matter, 
said  that  the  stock  was  good,  and,  at  the  same  time,  I  asked 
him  if  all  were  satisfied,  whether  he  had  consulted  with  his 
mother  about  it,  and  he  said  that  she  was."  He  subsequently 
says  that  when  he  asked  whether  all  were  satisfied,  he  meant 
Mrs.  Prall.  Again,  "  Edwin  gave  us,  Hamil  and  Booth,  to 
understand  that  Prall  Brothers  had  a  right  to  use  it  as  collat- 
eral security."  He  further  says,  "  We  had  no  notice  or  sus- 
picion that  they  were  not  the  bona  fide  holders  of  the  stock,. 
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or  that  Mrs.  Prall  had  not  the  right  to  execute  the  power  of 
attorney."  It  will  be  seen  from  the  testimony  that  the  de- 
fence that  Mortimer  and  Edwin  represented  that  the  stock 
was  their  own  is  not  only  not  sustained,  but  is,  in  fact,  dis- 
proved by  Hamil  and  Booth  themselves.  I  have  no  doubt 
that  they  thought  the  executrix  had  a  legal  right  to  pledge 
the  stock  of  the  estate  as  collateral  security  for  credit  to  be 
given  to  Prall  Brothers,  though  there  is  evidence  that  they 
had  misgivings  on  the  subject. 

But  that  is  not  enough  to  protect  them  in  the  possession  of 
the  stock.  They  had  no  notice  of  the  fact  that  the  stock  be- 
longed, not  to  Prall  Brothers,  but  to  the  estate,  and  that  the 
executrix  was  dealing  with  it  in  her  capacity  of  trustee.  It 
was  their  duty  to  ascertain  whether  she  indeed  had  the  right 
to  transfer  it  as  proposed.  They  knew  that  she  was  not  dis- 
posing of  it  in  the  course  of  administration,  but  was  pledging 
it,  as  executrix,  to  secure  credit  for  two  of  her  sons  in  their 
private  business. 

In  this  connection  it  may  be  remarked  that  there  is  evi- 
dence which  induces  the  belief  that  they  had  notice  of  the 
equities.  At  a  meeting  of  the  creditors  of  Meyenberg,  Prall 
&  Co.,  which  firm  was  succeeded  by  Prall  Brothers,  who 
bought  their  assets.  Judge  Barkalow  said,  in  the  hearing  of 
Mr.  Hamil,  who  was  chairman  of  the  meeting,  that  as  the 
counsel  of  Mrs.  Prall  he  would  advise  her  not  to  endorse  the 
composition  paper  of  the  first-named  firm.  Mr.  Hamil  says 
he  did  not  understand  him  to  refer  to  Mrs.  Prall  in  her  ca- 
pacity as  executrix.  He  admits,  however,  that  he  told  Judge 
Barkalow  on  that  occasion  that  he  agreed  with  him  in  opinion 
on  that  subject,  and  that  he,  Judge  Barkalow,  was  perfectly 
justifiable  in  advising  her  not  to  endorse.  This  conversation 
was  before  the  negotiations  for  credit  on  the  security  of  the 
stock  took  place.  It  is  possible,  but  it  does  not  seem  very 
probable,  that  this  announcement  of  Judge  Barkalow  was  not 
understood  to  have  reference  to  the  assumption  by  the  widow 
of  liability  for  her  sons,  to  be  met  out  of  the  estate.  But 
however   that   may   be,  equity   devolved   upon   Hamil   and 
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Booth,  under  the  circumstances  under  which  the  assignment 
was  made,  the  duty  of  circumspection,  the  necessity  of  in- 
quiring as  to  the  right  of  the  executrix  to  make  the  proposed 
pledge  of  the  stock  for  a  purpose  obviously  and  confessedly 
not  connected  with  her  trust,  Nichols  v.  Peak,  1  Beas.  69  ; 
Field  V.  Schiefelin,  7  Johns.  Ch.  150 ;  Pendleton  v.  Fay,  2 
Paige  202  ;  bey  v.  Dey,  11  C.  E.  Gr.  182  ;  Shaiv  v.  Spencer, 
100  Mass.  382.  Having  disregarded  their  duty  in  the  prem- 
ises, they  cannot  successfully  claim  protection  on  the  ground 
of  bona  fides  and  ignorance. 

It  is  urged  by  their  counsel  that  the  decision  of  this  court 
in  Prall  v.  Tilt,  decided  at  the  last  term,  must  govern  this 
case.  But  the  controlling  circumstances  in  the  cases  are  very 
different.  There  the  application  for  credit  was  made  by 
Edwin.  It  was  proved  that  he  represented  that  the  stock  in 
question  in  that  suit  was  the  property  of  Prall  Brothers,  and 
had  been  acquired  by  them  on  account  of  their  interest  in  the 
estate.  The  executrix  was  authorized  by  the  will,  as  before 
mentioned,  to  advance  to  each  of  the  members  of  that  firm 
§10,000.  The  executrix,  by  delivering  to  Edwin  for  delivery 
to  the  Tilts  her  power  of  attorney  in  blank  to  transfer  the 
stock,  corroborated  Edwin's  statement,  and  the  Tilts,  on  the 
faith  of  the  representation  that  the  stock  was  in  fact  the  prop- 
erty of  Mortimer  and  Edwin,  accepted  it  as  security,  and  in 
good  faith  made  advances  upon  it.  The  Tilts  had  no  moans 
of  prosecuting  the  inquiry  as  to  the  truth  of  the  representa- 
tion. They  had  no  notice.  The  representation  on  which  the 
decision  in  that  case  rests,  though  set  up  substantially  in  the 
answer  in  this,  is  not  sustained,  but  on  the  other  hand,  as  be- 
fore stated,  is  disproved  by  the  testimony  of  Messrs.  Harail 
and  Booth  themselves.  It  is  not  in  the  case.  On  the  con- 
trary, the  receipt,  drawn  with  care  and  deliberation  and  by  a 
skillful  hand,  and  after  consultation  with  their  counsel,  is  co- 
gent and  conclusive  evidence  against  them  on  the  subject  of 
notice.  In  Prall  v.  Tilt  there  ^vas  nothing  in  the  offer  to  assign 
the  stock  as  collateral  security,  nor  in  the  receipt  given  by  the 
Tilts,  to  contradict  the  statement  made  by  the  Tilts  that  Edwin 
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represented  that  the  stock  belonged  to  him  and  his  brother.  lu 
this  the  documentary  evidence  is  all  against  Hamil  and  Booth, 
and  shows  that  they  had  notice  that  the  stock  was  the  prop- 
erty of  the  estate,  and  that  the  executrix  was  making  an  ille- 
gitimate use  of  it.  There  the  assignees  dealt  with  and  received 
the  stock  as  the  lawful  property  of  Mortimer  and  Edwin. 
Here  the  assignees  received  and  dealt  with  it  as  the  property 
of  the  estate.  The  complainants  are  entitled  to  relief,  but  it 
will  be  accorded  on  such  terms  as  to  secure  to  Messrs.  Hamil 
and  Booth,  as  security  for  their  debt,  any  interest  which  Edwin 
and  Mortimer  may  have  in  the  stock  in  question,  and  any  in- 
terest of  the  widow  therein,  which  can,  consistently  with  the 
rights  of  the  other  children  under  the  will,  be  applied  to  that 
object.     The  decree  will  be  without  costs. 


Geoege  W.  GtARDNER 

V. 

Gilbert  T.  Raisbeck.* 

1.  On  a  bill  to  compel  the  defendant  to  account  for  five  bonds,  with  the 
mortgages  securing  the  payment  thereof,  assigned  and  delivered  to  the  de- 
fendant by  the  complainant,  in  trust  to  sell  them  and  pay  over  the  proceeds 
to  the  latter.  A  plea  that  as  to  four  of  the  bonds,  a  court  of  competent 
jurisdiction,  in  a  suit  in  which  the  present  complainant  and  defendant 
were  co-defendants,  found  that  the  assignments  of  those  instruments  were 
for  valuable  consideration — Held,  not  good. 

2.  To  make  a  judgment  pleaded  in  bar,  a  technical  bar,  it  must  appear 
to  have  been  for  the  same  subject-matter,  and  between  the  same  or  substan- 
tially the  same  parties. 

3.  The  complainant  in  the  present  suit  not  claiming  under  the  com- 
plainant of  the  former  suit,  and  his  attitude  in  the  former  suit  being 
merely  that  of  resistance  to  the  claim  of  the  complainant,  in  that  action, 

*  Cited  5  Stew.  Eq.  74. 
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the  judgment  in  the  former  suit  was  held  not  to  have  been  between  the 
same  parties,  nor  substantially  so,  nor  for  the  same  subject-matter. 

4.  The  allowance  of  the  plea  of  former  judgment  is  based  on  the  maxim 
expeclit  reipublicce  ut  sit  jinis  litium,  and  the  test  question  is  whether  the 
parties  had  in  the  former  suit  full  opportunity  to  litigate  the  very  subject- 
matter  of  the  present  one. 

5.  A  plea  of  former  action  depending  for  the  same  matter,  will  not  be 
good,  unless  the  former  action  was  of  the  same  nature  and  effect  as  the 
latter. 

6.  The  plea  as  to  the  fifth  bond  was  that  the  complainant  had  on  a  cer- 
tain occasion  sworn  that  it  had  been  assigned  by  him  to  the  defendant  for 
valuable  consideration. — Held,  bad. 


Bill  for  account.  Plea  of  former  decree,  by  defendant, 
Gilbert  T.  Raisbeck. 

Mr.  S.  B.  Ransom,  for  complainant. 
31/'.  I.  R.  mison,  for  G.  T.  Raisbeck. 

The  Chaxcellor. 

The  bill  is  filed  to  compel  the  defendants,  Gilbert  T. 
Raisbeck,  Charles  H.  Bertrand  and  Edwin  M.  Cook,  to 
account  to  the  complainant  for  five  bonds,  with  the  mort- 
gages securing  the  payment  thereof,  assigned  and  delivered 
by  him  through  Bertrand  to  Raisbeck  on  or  about  the  7th 
of  June,  1871,  in  trust,  to  sell  them  and  pay  over  to  the 
complainant  the  proceeds,  after  deducting  ten  per  cent,  on 
the  amount  of  the  principal  and  interest  due  at  the  time 
of  sale.  The  bill  states  that  there  were  then  due  thereon 
$25,500,  and  that  the  complainant  was  induced  to  make  the 
assignments  and  deliver  over  the  bonds  and  mortgages  by 
the  advice,  representations  and  recommendations  of  Bert- 
rand, who  was,  or  pretended  to  be,  a  New  York  lawyer,  and 
acted  as  the  complainant's  legal  adviser  in  the  matter;  and 
that  Bertrand  represented  to  him  that  Raisbeck  (who  pre- 
tended to  be  a  real  estate  broker)  was  an  honest  man  and 
pecuniarily  responsible,   and    that  the    latter    had   already  a 
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purchaser  for  the  securities.  The  bill  alleges  that  the  assign- 
ments were  made  to  facilitate  the  transfer  of  the  bonds  and 
mortgages  on  sale,  the  complainant  then  living  in  the  state  of 
Connecticut  and  Raisbeck  in  Hoboken  ;  that  the  complainant 
instructed  Bertrand,  to  whom  he  entrusted  the  assignments 
and  bonds  and  mortgages,  not  to  deliver  them  to  Raisbeck 
until  he  should  have  received  ample  security  from  the  latter 
in  the  premises,  and  that  at  or  about  the  time  when  they  were 
delivered  to  Raisbeck,  the  complainant  was  informed  by  Ber- 
trand that  he  had  taken  from  Raisbeck  full  security  before  he 
delivered  them  over  to  him,  and  that  he  would  see  to  it  that 
Raisbeck  accounted  to  the  complainant  for,  and  paid  over  to 
him,  the  proceeds  of  the  sale  of  the  securities.  Tbe  mortgages 
were  on  property  in  the  city  of  Brooklyn.  Cook  was  a  clerk 
in  Raisbeck's  employ. 

The  bill  further  states  that  the  defendants  conspired  to  de- 
fraud the  complainant  in  the  matter,  and  that  accordinglv 
Raisbeck  assigned  one  of  the  bonds,  Avith  the  mortgage  secur- 
ing its  payment,  to  Arthur  Childs,  on  or  about  the  26tli  of 
April,  1872,  and  purchased  the  title  to  the  mortgaged  prem- 
ises mentioned  in  the  other  mortgages,  and  then,  on  or  about 
the  5th  of  the  last-mentioned  month,  canceled  those  mort^ao-es, 
and  that  he  afterwards  sold  the  property.  It  further  states 
that  he  admits  that  he  has  converted  the  proceeds  of  the  bonds 
and  mortgages  to  his  own  use,  except  $7,000  which  he  claims 
to  have  paid  to  Bertrand,  and  $2,000  to  Cook. 

The  complainant  further  states  that  when  he  sought  to 
compel  payment  of  the  proceeds  to  him,  Bertrand  and  Rais- 
beck conspired  to  cause  him  to  be  imprisoned  in  the  state 
penitentiary,  and  for  that  purpose  falsely  accused  him,  on 
oath,  of  subornation  of  perjury;  that  for  their  conspiracy  in 
the  matter  they  were  indicted  and  convicted,  and  imprisoned 
in  the  state  penitentiary.  Raisbeck  pleads  that,  as  to  four  of 
the  bonds  and  mortgages,  there  was  an  adjudication  on  the 
merits,  on  the  18th  of  January,  1872,  in  the  supreme  court 
of  New  York,  in  suit  brought  by  Charles  Gardner  against 
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Raisbeck  and  his  wife,  and  the  coraphiinant  and  Catharine 
M.  Flynn  and  George  W.  Burrell,  to  set  aside  the  above- 
mentioned  assignments  of  the  bonds  and  mortgages  by  the 
complainant  to  Raisbeck,  on  the  ground  that  there  was  no 
consideration  paid  by  the  latter  to  the  former  therefor ;  and 
that  on  the  2d  of  March,  1872,  final  judgment  was  rendered 
in  that  action,  and  the  court,  on  the  merits,  decided  that  the 
assignments  were  made  for  a  good  and  valuable  consideration, 
and  without  any  fraud,  collusion  or  conspiracy  with  Raisbeck 
or  any  person  whomsoever,  and  adjudged  that  the  plaintiff's 
bill  in  that  suit  be  dismissed  on  the  merits  of  the  action.  The 
plea  further  states  that  those  four  bonds  and  mortgages  are 
four  of  those  mentioned  in  the  bill  in  this  cause,  and  it  makes 
l^rofert  of  the  judgment  and  prays  that  it  be  made  part  of 
the  plea. 

The  question  is  whether  the  plea  is  good.  The  assignments 
were  made  on  the  7th  of  June,  1871,  the  judgment  pleaded 
was  entered  on  the  2d  of  March,  1872,  and  the  conversion 
complained  of  took  place,  according  to  the  bill  in  this  cause, 
as  to  the  bond  and  mortgage  assigned  to  Arthur  Childs,  on  the 
26tli  of  April,  1872,  and  as  to  the  rest  on  the  5th  of  that 
month. 

To  make  the  judgment  pleaded  a  technical  bar  to  this 
suit,  it  must  appear  to  have  been  for  the  same  subject  matter 
and  between  the  same,  or  substantially  the  same,  parties.  It 
was,  as  stated  by  the  plea,  in  an  action  by  Charles  Gardner 
to  set  aside  the  assignments  to  Raisbeck,  on  the  ground  that 
they  were  without  valuable  consideration.  The  result  of  that 
litigation  was  merely  the  defeat  of  Charles  Gardner  and  the 
consequent  dismissal  of  his  bill.  It  is  alleged,  indeed,  that 
the  ground  of  dismissal  was  that  the  court  found  that  the  as- 
signments were  made  for  valuable  consideration  and  bona  fide.. 
The  bill  in  this  cause  alleges  that  they  were  made  bona  fide. 

The  Cjuestion  between  the  parties  to  this  suit,  whether 
the  complainant  is  entitled  to  an  account  from  the  defend- 
ants, in   respect   of  the   bonds   and   mortgages   assigned   to 
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Raisbeck,  was  not  determined  in  that  action.  Xor  was  the 
judgment  between  the  same  parties,  nor  substantially  so. 
The  complainant  is  not  bound,  nor  to  be  affected  by  it.  He 
does  not  {;laim  under  Charles  Gardner.  He  is  not  seeking 
to  renew  that  litigation.  He  sought  no  relief  in  that  suit, 
and  could  obtain  none.  His  attitude  was  merely  that  of  re- 
sistance to  the  claim  of  Charles  Gardner  against  him.  Says 
Chancellor  Kent,  in  Neafie  v.  Ncajie,  7  Johns.  Ch.  1 :  "  To 
make  the  dismission  of  the  former  suit  a  technical  bar,  it  must 
be  an  absolute  decision  upon  the  same  point  or  matter,  and 
the  new  bill,  it  is  said,  must  be  by  the  same  plaintiff  or  his 
representatives  against  the  same  defendant  or  his  representa- 
tives." A  decree  cannot  be  pleaded  in  bar  of  a  new  bill  unless 
it  is  conclusive  of  the  rights  of  the  complainant  in  that  bill 
or  of  those  under  whom  he  claims.  3Iitf.  Plead.  238 ;  2 
Madd.  Ch.  Pr.  312. 

"  To  make  a  former  judgment  conclusive  between  the  parties 
in  another  suit  in  relation  to  the  same  matter,  it  is  necessary," 
says  Chancellor  Walworth,  "  that  the  former  suit  should  have 
been  between  the  same  parties.  But  the  fact  that  there  were 
other  defendants  in  the  former  suit,  who  are  also  bound  by 
the  decision  and  estopped  from  controverting  the  same  fact, 
does  not  render  the  former  decision  any  the  less  conclusive 
against  any  one  of  the  defendants  therein."  Dows  v.  Mc- 
Michael,  6  Paige  139.  In  Behrens  v.  Sieveking,  2  M.  &  C. 
581,  the  lord  chancellor  said  that  in  order  to  support  the  plea 
it  was  necessary  to  show  that  the  proceedings  in  which  the 
plaintiffs  were  alleged  to  have  failed  were  taken  for  the  same 
purpose  as  the  suit  in  which  the  plea  was  filed ;  for,  he  adds, 
the  issue  might  have  been  the  same,  while  the  object  was  dif- 
ferent, and  the  circumstance  that  the  matter  had  been  tried,  as 
a  matter  of  evidence,  could  not  be  conclusive ;  that  the  defend- 
ant had  to  show  that  the  subject  matter  was  the  same,  that  the 
right  came  in  question  before  a  court  of  competent  jurisdiction, 
and  that  the  result  was  conclusive,  so  as  to  bind  the  judgment 
of  every  other  court.  This  is  in  accordance  with  the  rule  of 
the  civil  law,  in  which,  according  to  Voet,  the  exceptio  litis 
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jinitce  could  only  be  allowed  si  lis  tei'minata  denuo  moveatur 
inter  easdam  personas,  de  eadem  re  et  ex  eadem  petendi  causa. 
The  allowance  of  the  plea  is  based  on  the  maxim,  Expedit 
reipubliccB  ut  sit  finis  litium ;  and  the  test  question  is  whether 
the  parties  had  in  the  former  suit  full  opportunity  to  litigate 
the  very  subject  matter  of  the  present  one.  A  plea  of  former 
action  depending  for  the  same  matter  will  not  be  good  unless 
the  former  action  were  of  the  same  nature  and  effect  as  the 
latter.  Law  v.  Righy,  4-  Bro.  C.  C.  60.  The  question  whether 
Raisbeck  is  not  liable  to  account  to  the  comj^lainaut  in  respect 
of  the  four  bonds  and  mortgages,  was  not  adjudged  in  the  suit 
in  the  supreme  court  of  Xew  York.  The  plea  as  to  the  other 
bond  and  mortgage  is  bad.  It  does  not  even  plead  that  Rais- 
beck holds  those  instruments  by  assignment  for  valuable  con- 
sideration, but  that  in  a  "bill  of  accounting,"  made  by  the 
complainant,  and  sworn  to  by  him,  on  the  23d  of  September, 
1871,  it  appears  that  he  assigned  that  bond  and  mortgage  to 
Raisbeck  for  Sl,3o0.  The  "bill  of  accounting"  here  men- 
tioned seems  to  have  been  a  statement  of  account,  and  the  plea 
in  substance  is  that  at  the  time  last  mentioned  the  complain- 
ant swore  that  he  had  assigned  the  bond  and  mortgage  to 
Raisbeck  for  the  consideration  of  Sl,3o0.  Briefly  stated, 
these  pleas  are,  first,  that  as  to  four  of  the  bonds  and  mort- 
gages, a  court  of  competent  jurisdiction,  in  a  suit  in  which 
Raisbeck  and  the  complainant  were  codefendants,  found  that 
the  assignments  of  these  instruments  were  for  valuable  con- 
sideration ;  and  secondly,  as  to  the  other,  that  the  complain- 
ant, on  a  certain  occasion,  swore  that  the  assignment  thereof 
was  for  a  valuable  consideration. 

The  pleas  will  be  overruled,  with  costs. 
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The  Thomas  Iron  Company 

V. 

The  Alleys  town  Mining  Company  and  Henry  Baker 

and  others.* 

1.  A,  being  lessee  of  a  mine  adjoining  mineral  lands  of  B,  sank  a  shaft 
on  the  latter  lands  without  authority,  and  through  it  mined  a  large  quan- 
tity of  the  ore  in  those  lands.  A,  having  exhausted  his  own  mine,  and 
being  about  to  abandon  it,  B,  who  liad  then  for  the  first  time  discovered  the 
trespass,  requested  permission  from  A  and  his  lessors  to  go  down  the  shaft 
in  order  to  make  an  inspection,  with  a  view  to  ascertaining  the  extent  of 
the  injury,  which  was  refused.  He  then  filed  his  bill  for  leave  to  make  the 
inspection,  and  an  injunction  requiring  A  and  his  lessors  to  permit  the  in- 
spection was  granted,  without  notice  to  any  of  them. — Held,  that  it  was 
properly  granted  under  the  circumstances,  but  that  as  a  general  rule  it  is 
best  to  require  notice  of  application  for  an  injunction  in  such  case,  in  the 
meantime  enjoining  so  far  as  may  be  necessary  to  preserve  the  status  quo. 

2.  After  ceasing  to  work  his  mine  in  the  regular  way  (it  being  worked 
out),  A  proceeded  to  reduce,  for  the  sake  of  the  ore  that  was  in  them,  the 
pillars  supporting  the  roof,  thus  endangering  the  falling  in  of  the  roof, 
which  would  let  into  A's  mine  the  waters  of  a  swamp  on  the  surface  of 
the  ground  over  that  mine,  from  which  those  waters  would  run  into  and 
flood  B's  mine,  where  A  had  worked  it.  On  supplemental  bill  setting  up 
these  facts  an  injunction  was  granted,  and,  after  argument,  retained  till  the 
hearing. 


Bill  for  relief  and  supplemental  bill,  answer  and  affidavits. 
Motion  to  dissolve  injunctions  and  dismiss  bill. 

*  Cited,  11  Sieiv.  Eq.  457. 

Note.— Where  the  owner  of  the  surface  is  distinct  from  that  of  a  mine, 
he  is  entitled  to  a  reasonable  support,  notwithstanding  a  denial  of  all  negli- 
gence in  working  such  mine.  Harris  v.  Ryding,  5  M.  &  W.  60  ;  Humphries 
Y.Brogden,  12  Q.  B.  739;  Smart  v.  Morton,  5  El.  &  Bl.  30 ;  Marvin  v. 
Brewster,  55  N.  Y.  53S.  Nor  has  a  defendant,  in  working  a  mine,  any  right 
to  remove  the  pillars  or  supports  so  as  to  endanger  the  falling  in  of  the 
surface.  Blackett  v.  Bradley,  1  B.  &  S.  940 ;  Jones  v.  Wagner,  66  Pa.  St. 
429  ;  Horner  v.  Watson,  79  Pa.  St.  242.  It  is  the  right  of  each  of  the  owners 
of  adjoining  mines  to  work  his  own  in  the  manner  which  he  deems  most 
convenient  and  beneficial  to  himself,  although  the  natural  consequence  may 
be  that  some  prejudice  will  ensue  to  the  owner  of  the  adjoining  mine,  so 
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J//-.  /.  Vamitta,  for  the  motiou. 

J//-.  /.  W.  Scudder,  Mr.  A.  G.  Richey,  aud  3Tr.  J.  G.  Ship- 
man,  contra. 

The  Chancellor. 

The  original  bill  "was  filed  to  restrain  the  defendants,  the 
Bakers,  lessors,  and  the  AUentown  Mining  Company,  lessees, 
from  preventing  the  complainants  from  entering  into  the 
mine  owned  by  the  former,  and  leased  to  and  worked  by 
the  latter,  to  inspect  the  workings  so  as  to  ascertain  to  what 
extent  they  had  been  done  upon  the  mineral  property  of 
the  complainants.  The  bill,  which  is  duly  verified,  states 
that  the  Baker  mine  property  and  that  of  the  Thomas  com- 
pany adjoin  each  other,  and  that  before  the  filing  of  the 
bill  the  AUentown  company  had,  without  the  authority  or 
knowledge  of  the  complainants,  sunk  a  shaft  in  their  mining 
operations  upon  the  property  of  the  complainants  (as  the 
latter  had  recently  discovered),  and  had  through  it  mined 
and  taken  to  their  own  use  from  the  complainants'  property, 
about  forty  thousand  tons  of  ore ;  that  they  had,  when  the 
bill  was  filed,  ceased  their  mining  operations  on  both  properties, 

long  as  such  prejudice  does  not  arise  from  the  negligent  or  malicious  con- 
duct of  his  neighbor.  Smith  v.  Kenrick,  7  C.  B.  515.  That  a  plaintiff 
has  a  right  of  aciion  against  an  adjoining  land-owner  who,  by  working  his 
mine,  has  deprived  the  plaintiff's  land  of  support,  and  caused  a  subsi- 
dence of  the  same,  see  Richards  v.  Harper,  1  L.  R.  {Ex.)  199.  If  a  sub- 
sidence is  caused  by  the  combined  workings  of  mines  immediately  be- 
neath the  surface  injured,  and  of  others  beneath  adjoining  mines,  the 
plaintiff  may  recover.  Aspden  v.  Seddon,  1  L.  R.  {Ex.  Div.)  496.  It  was 
held  that  the  owner  of  a  mine  was  liable  in  trespass  for  having  wrong- 
fully excavated  on  his  neighbor's  mine ;  but  not  in  case,  for  leaving  open 
an  aperture,  although  a  continuing  damage  resulted  therefrom.  Cleyg  v. 
Dearden,  12  Q.  B.  576.  In  the  same  case  a  query  was  raised,  whether 
such  trespasser  was  bound  to  use  means  on  his  own  land  to  prevent 
water  flowing  therefrom  into  that  of  complainant.  But  in  Mexborough 
v.  Bower,  7  Beat:  127,  where  a  tenant,  in  violation  of  his  covenant,  had 
worked  into  a  neighboring  mine,  an  injunction,  the  effect  of  which  was 
to  compel  him  to  close  the  opening,  was  allowed.  So,  case  will  lie 
if  the  result  of  such  trespassing  is  the  removal  of  a  natural  barrier  of 
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and  were  about  to  leave  them  altogether,  and  that  they  and  the 
Bakers  had  refused  the  complainants  permission  to  go  down 
the  shaft  and  make  an  inspection,  to  ascertain  what  working 
had  been  done  in  the  complainants'  property.  The  bill  prays 
an  account,  but  its  main  object  was  to  obtain  the  inspection. 
On  the  filing  of  the  bill  an  injunction  was  issued  restraining 
the  defendants  from  preventing  the  complainants,  their  ser- 
vants or  agents,  from  entering  the  mine  and  remaining  therein 
for  the  purpose  of  making  explorations  and  surveys  to  ascer- 
tain, as  far  as  might  be  practicable,  the  amount  of  iron  ore 
which  had  been  taken  from  the  mine,  (provided  that  they 
should  not  take  possession  of  the  mine,  nor  any  part  thereof, 
nor  remain  therein  any  longer  than  might  be  reasonably  neces- 
sary for  the  above-mentioned  purposes,  and  that  they  should 
do  no  injury  to  the  property  or  possession  of  the  defendants, 
nor  interfere  with  their  business),  and  also  from  removing  the 
pillars  or  supports  in  the  mine,  and  from  doing  any  other 
wrong  or  injury  which  would  hinder  or  destroy  the  access  to 
the  mine,  or  hinder  or  prevent  the  free  exploration  and  survey 
thereof  for  the  purposes  above  mentioned.  The  inspection 
was  permitted  under  the  injunction. 

the  plaintiff's  mine,  and  its  consequent  inundation.  Firmslone  v.  Wheeley, 
2  D.  &  L.  203.  Ignorance  of  the  location  of  the  dividing  line  cannot  be 
set  up  as  excuse,  justification,  or,  it  seems,  even  in  mitigation.  Maye  v. 
Tappan,  23  Gal.  306.  Where  A  dug  a  well  near  B's  land,  which  sank  in 
consequence,  and  it  was  proved  that  if  a  building  had  not  been  on  B's  land, 
the  land  would  still  have  sunk,  but  the  damage  to  B  would  have  been  in- 
appreciable, Held,  that  B  had  no  right  of  action  against  A.  Smith  v. 
Thackerah,  1  L.  R.  [C.  P.)  564.  See  Broim  v.  Bobbins,  4  H.  <&  N.  ISG.  It 
seems  that  a  land-owner  has  no  natural  right  of  support  from  subterranean 
water.  Popplewell  v.  Hodkinson,  4  L.  R.  (Exch.)  248.  A  defendant  is 
liable,  if,  after  constructing  a  reservoir  on  his  own  land,  over  an  abandoned 
colliery,  the  plaintifi''s  mine  is  thereby  flooded.  Fletcher  v.  Rylands,  1  L. 
R.  [Exch.)  265.  No  liability  arises  from  water  flowing  naturally  from  a 
mine  properly  worked,  into  another  mine  situated  on  a  lower  level.  Aliter, 
as  to  water  pumped  into  the  upper  mine  for  the  purpose  of  working  a 
deeper  seam.  Baird  v.  Wiiliamso?i,  15  C.  B.  {N.  S.)  376 ;  Horner  v.  Wal- 
Hon,  79  Pa.  St.  242.  A  and  B  occupied  adjoining  collieries,  and  a  prede- 
cessor of  B,  but  with  whom  he  had  no  privity,  had  made  holes,  called 
'■' thyrlings,"  in  a  barrier  of  coal  belonging  to  A,  wliich  separated  the  two 
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The  supplemental  bill  was  filed  to  prevent  the  defendants 
from  weakening  the  pillars  and  supports  of  their  own  mine, 
or  their  workings  in  the  complainants'  property,  to  such  an 
extent  as  to  endanger  the  caving  in  of  the  surface,  and  so 
filling  in  the  places  worked,  and  to  let  in  the  water  from  a 
swamp  over  their  mine,  which  would  flood  the  complainants' 
mine  property  which  had  been  worked  by  the  defendant 
company.  This  bill  was  duly  verified,  and  on  it  an  injunc- 
tion was  issued,  restraining  the  defendants  from  removing 
or  weakening  any  of  the  jDillars  or  supports  of  either  of  the 
mines,  their  own  or  the  complainants',  so  as  to  endanger  the 
falling  of  the  earth  or  mine  roofs  supported  thereby.  The 
defendants  have  answered  the  original  bill,  and  now  move 
to  dissolve  the  injunctions  and  to  dismiss  the  bills.  The 
injunction  to  restrain  the  defendants  from  preventing  an 
inspection  has  served  the  purpose  intended,  and  the  motion 
to  dissolve  it  is  based  on  the  ground  that  it  was  improvi- 
dently  granted.  That  the  case  made  by  the  bill  warranted 
an  injunction  is  too  clear  for  dispute.  If,  as  the  bill  alleged, 
the  defendant  company  had  entered  upon  the  complainants' 
property,  and  there  sunk  a  shaft  and  mined  ore  through 
it,  and   having  ceased   their  operations,  and  being  about  to 

collieries.  B,  in  working  his  mine,  broke  down  a  seam  of  his  own  coal, 
and  the  consequence  was  that  the  water  flowed  from  B's  mine  into  A's, 
through  the  thyrlings. — Held,  that  there  was  no  duty  on  B  to  prevent  the 
water  from  flowing  from  his  mine  into  A's  mine.  Smith  v.  Kenriek,  7  C, 
B.  515.  An  owner  who,  in  mining,  draws  the  water  from  and  destroys  a 
neighboring  spring,  is  not  liable  therefor,  in  the  absence  of  malice  or  neg- 
ligence. Holdeman  v.  Burckhart,  4-5  Fa.  St.  514.  See,  also,  Acton  v.  Blun- 
dell,  12  M.  &  W.  324;  Ballacorkish  Co.  v.  Harrison,  5  L.  R  {P.  C.)  49 ; 
Dickinson  v.  Grand  Junction  Canal  Co.,  10  E.,  L.  &  E.  513.  For  the  liability 
of  a  defendant  who  wilfully  fills  with  water  a  shaft  used  in  common  by 
both  parties,  see  McKnight  v.  Ratcliff,  44  Pa.  St.  156. 

In  Bugdale  v.  Robertson,  3  K.  &  J.  695,  the  plaintifi"  being  entitled  to 
the  support  of  the  surface  after  a  conveyance  by  him  of  the  mines 
thereunder,  the  defendants  were  ordered  to  allow  plaintiff  access  at  all 
reasonable  times  to  the  mines,  for  the  purpose  of  making  necessary 
supports.  A  view  was  ordered,  in  Stockbridge  Iron  Co.  v.  Cone  Iron  Works, 
102  Mass.  80,  although  there  was  no  pretence  that  the  wrongful  exca- 
vation had  been  made  wilfully  ;   and,  in  this  case,  the  cost  of  using  the 


1  Stew.]  FEBRUAEY  TERM,  1S77.  81 

Thomas  Iron  Co.  v.  Allentown  Mining  Co.  and  Henry  Baker. 

leave  the  mine,  refused,  ou  application,  to  permit  the  complain- 
ants to  enter  the  mine  for  inspection,  and  the  complainants 
were  apprehensive,  and  had  reason  to  apprehend,  that  the  de- 
fendants would  destroy  the  evidence  of  tiieir  operations  and  so 
render  it  impossible  for  the  complainants  to  obtain  compensa- 
tion or  satisfaction  iu  the  premises,  they  were  entitled  to  an 
injunction,  at  least  to  restrain  the  defendants  from  destroying 
the  evidence,  a  thing  which  they  might  do  under  an  honest  but 
mistaken  claim  as  to  the  boundaries  of  their  property.  It  ap- 
pears clearly  that  the  defendants  refused  the  complainants  per- 
mission to  make  the  inspection.  On  the  10th  of  June,  1876, 
the  engineer  of  the  latter  applied  to  the  mining  superintendent 
of  the  Allentown  company,  at  the  mine,  for  permission  to 
enter  the  mine  to  make  the  inspection.  The  superintendent 
replied  that  leave  could  not  be  granted  without  the  consent  of 
Mr.  Baker,  one  of  the  lessors,  and  referred  him  to  the  latter 
accordingly.  Mr.  Baker  says  that  on  that  day  two  agents  or 
employees  of  the  complainants  asked  him  if  he  was  willing 
that  they  should  go  down  into  the  mine  and  look  at  it.  He 
says  he  replied  that  they  must  go  to  the  Allentown  company ; 

shaft  of  the  plaintiffs,  if  reasonably,  although  not  absolutely,  necessary, 
and  also  the  cost  of  excavations  on  and  under  the  plaintiffs'  land,  were 
allowed ;  the  plaintiffs  advancing  the  money  therefor,  and  being  allowed 
interest.  But  in  Bennett  v.  Whitehouse,  28  Beav.  119,  where  a  view  was 
ordered  on  probable  suspicion,  the  court  said  that  the  inspection  must  be 
at  the  complainant's  own  expense,  and  on  reasonable  notice  to  the  defend- 
ant. So,  where  a  defendant  had  built  a  wall  upon  the  boundary  line  after 
excavating  plaintiff's  land  and  removing  ore  through  his  own  mine,  the 
plaintiff,  on  depositing  £500  as  security,  was  allowed  to  make  an  opening 
in  such  wall  for  inspection.  Bennet  v.  Griffiths,  7  Jur.  {N.  S.)  2S4.  To  a  bill 
averring  that  defendant's  mine  could  not  be  worked  without  tapping  and 
letting  in^  river,  thereby  flooding  the  defendant's  mine,  and  through  his 
mine  that  of  the  complainant,  a  demurrer  was  overruled,  and  an  injunc- 
tion granted,  although  the  complainant  had  worked  out  the  barrier  be- 
tween his  own  and  defendant's  mine.  Oromplon  v.  Lea,  19  L.  R.  (Eq.) 
115 ;  see  Jegon  v.  Vivian,  6  L.  B.  (Ch.)  742.  In  Bundas  v.  Muhlenberg,  35 
Pa.  St.  351,  both  the  lessor  and  lessee  were  held  liable,  the  lessor  having 
authorized  and  contributed  to  the  cost  of  building  a  slope,  by  means  of 
which  coal  wrongfully  mined  was  reached  and  removed,  a  royalty  thereon 
having  been  paid  to  the  lessor.      It  seems  that  if  a  tenant  be  in  possession 
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that  he  had  nothing  to  do  with  it ;  that  they  then  said  they 
had  seen  the  superintendent  of  the  Allentovrn  company,  and 
he  would  not  give  them  permission  unless  Mr.  Baker  gave  it ; 
and  that  he  replied  to  that  statement,  "  You  must  go  to  the 
Allentown  company  ;  they  are  lessees,  and  have  all  to  do  with 
it."  He  says  that  he  further  said  that  he  would  give  no  per- 
mission, but  that  if  the  Allentown  company  did  so,  he  would 
make  no  objection  to  it. 

These  statements  from  the  answer  fully  corroborate  the  al- 
legation of  the  bill  that  the  defendants  refused  the  complain- 
ants permission  to  make  an  inspection.  Xor  is  it  alleged  by 
the  defendants  that  they  were  not  fully  aware  of  the  reason  for 
desiring  to  make  the  inspection.  It  would  seem  that  it  ouglit 
to  be  quite  a  matter  of  course  for  the  parties  to  allow  an  inspec- 
tion, on  application,  under  such  circumstances.  After  a  refusal 
under  the  circumstances  as  stated  in  the  answer  itself,  it  would 
be  the  duty  of  the  court  to  secure  to  the  complainants  the  in- 
spection, if  satisfied  of  the  bona  fides  of  their  application.  But 
the  defendants'  counsel  insists  that  the  order  (for  such  the  in- 
junction was,  practically),  for  inspection  ought  not  to  have 
been  made  without  giving  to  the  defendants  an  opportunity 
to  be  heard  in  relation  to  it ;  that  is,  it  should  not  have  been 
made  except  on  notice.  In  a  case  like  the  present,  where  the 
application  is  for  the  inspection  of  a  worked-out  and  almost 
abandoned  mine,  to  ascertain  the  extent  of  the  work- 
ings merely,  and   it   appears   that   leave  has   been   refused, 

of  the  land,  the  lessor  alone  may  sue  for  wrongfully  removing  ores,  because 
it  is  an  injury  to  the  reversion.  Hugunin  v.  McCunniff,  2  Col.  367,  S73. 
Whether  the  mode  of  working  a  mine  is  the  ordinary  one,  and  was  reason- 
able and  proper,  is  a  question  for  the  jur^-.  Smith  v.  Fletcher,  9  Exch. 
64.  • 

There  has  not  been  entire  uniformity  in  the  rules  adopted  for  measuring 
damages  in  such  cases  ;  tlius,  in  Hilton  v.  Woods,  4  L.  JR.  (Eq.)  432,  where 
the  defendant,  by  mistake,  worked  the  mine  of  the  plaintiff,  it  was  held,  . 
that  he  was  to  pay  only  the  fair  value  of  tlie  coal,  as  if  he  had  purchased 
the  mine  from  the  plaintiff.  In  Jefjon  v.  Vivian,  6  L.  R.  (Ch.)  742,  the  cost 
of  hewing  and  raising  were  allowed  the  defendant.  In  the  case  of  mere 
wrongful  taking,  without  allegation  or  proof  of  either  mistake  or  wilfulness, 
the  measure  was  held  to  be  the  cost  of  raising,  but  not  that  of  getting  or  sev- 
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the  granting  of  the  order  for  inspection  is,  on  the  making  out 
of  a  prima  facie  case  entitling  the  complainant  to  it,  almost  a 
matter  of  course.  In  Bennett  v.  Whitchouse,  '28  Beav.  119, 
the  court  (M.  R.)  said  :  "  Whenever  it  appears  that  a  person 
has  power  to  make  use  of  his  land  to  the  injury  of  another, 
and  there  \s,  prima  facie  evidence  of  his  doing  so,  though  it  is 
contradicted,  still,  as  the  only  way  of  ascertaining  the  fact  is 
by  an  inspection,  the  court  always  allows  it,  if  it  can  be  done 
without  injury  to  the  defendant."  That  was  a  case  where  the 
plaintiff  and  defendant  were  lessees  of  adjoining  coal  mines, 
and  the  former,  having  some  reason  to  suspect  that  the  latter 
was  working  from  his  own  mine  into  the  plamtiff 's,  and  tak- 
ing coal  therefrom,  applied  to  him  for  leave  to  go  down  the 
pits  into  the  defendant's  colliery,  to  inspect  the  working.  The 
defendant  denied  altogether  that  he  was  working  into  the 
plaintiff's  gallery,  and  refused  the  permission ;  and  he  de- 
nied the  trespass  by  his  answer.  The  leave  to  inspect  was 
granted,  however. 

In  Lewis  v.  Marsh,  8  Hare  97,  a  lessor  of  a  coal  mine  filed 
a  bill  against  his  lessee  for  an  account,  and  to  restrain  him 
from  working  certain  parts  of  the  mine,  the  court  (V.  C. 
Wigram)  based  the  order  on  the  ground  of  necessity.  He 
says :  "  I  think  the  case  is  one  in  which  there  is  a  necessity 
that  the  party  should  be  allowed  what  he  asks,  in  order  to 
prove  his  case.  That  is  the  meaning  of  necessity.  A  party 
cannot  get  his  rights  without  proving  what  his  rights  are, 

ering  the  coal.  Ltynvi  Co.  v.  Brogden,  11  L.  R.  (Eq.)  188;  In  re  United 
Merthyr  Co.,  15  L.  R.  (Eq.)  46.  And  this  rule  undoubtedly  has  the  weight 
of  authority.  Morgan  v.  Powell,  3  Q.  B.  278  ;  Martin  v.  Porter,  5  M.  &  W. 
352;  Wild  V.  Holt,  9  M.  <fc  W.  672;  Lykens  Valley  Coal  Co.  v.  Dock,  63  Pa. 
St.  232;  Maye  v.  Tappan,  23  Cal.  306;  Barton  Coal  Co.  v.  Cox,  39  Md.  1.' 
In  Deanv.  Thwaite,  21  Beav.  621,  the  account  was  limited  to  six  years; 
but  after  proof  of  the  quantity  removed,  the  burden  was  held  to  be  on  the 
wrong-doer  to  show  that  it  was  not  all  taken  within  six  years.  The  same 
case  holds  that  the  account  would  not  be  so  limited,  if  the  coal  had  been 
abstracted  intentionally,  and  steps  had  been  tak^n  to  conceal  the  fact  and 
to  prevent  discovery.  For  the  measure  where  the  damage  has  been  wil- 
fully done,  see  McKnight  v.  Batcliff,  44  Pa-  St.  156  ;  Douty  v.  Bird,  60  Pa. 
■St.  48.—BEP. 
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and  it  is  inlierent  in  the  case  that  the  plaintiff  should  have 
an  opportuniry  of  ascertaining  that  the  defendants  do  not 
work  more  coal  than  they  are  entitled  to.  If  there  had  been 
a  shaft  going  through  the  plaintiff's  land,  there  would  not  be 
the  slightest  doubt  as  to  the  plaintift^'s  right  to  go  down  and 
inspect  the  works."  See,  also,  Eiinor  v.  Barwell,  1  D.,  F.  & 
J.  529. 

If  the  granting  of  the  order  for  inspection  is  a  matter  of 
course  on  a  prima  fade  case,  notwithstanding  the  sworn  denial 
of  the  defendant,  it  would  seem  that  it  might,  at  the  discretion 
of  the  court,  be  made  without  notice  to  the  defendant.  It  is 
undoubtedly,  however,  the  better  practice  to  require  notice, 
enjoining,  in  the  meantime,  so  far  as  may  be  necessary  to  pre- 
serve the  status  quo. 

The  injunction  to  restrain  the  defendants  from  weakening 
the  supports  of  their  mine  to  such  an  extent  as  to  endanger 
the  caving  in  of  the  surface,  and  especially  the  flooding  of  the 
mines  with  the  water  of  the  swamp,  was  a  proper  exercise  of 
the  power  of  the  court.  The  bill  and  the  affidavits  of  verifi- 
cation show  reasonable  ground  of  apprehension,  lest,  through 
the  weakening  of  the  supports,  the  surface  should  cave  in  and 
let  the  water  of  the  swamp  into  the  defendants'  mine,  whence 
it  would  flow  into  the  mine  of  the  complainants.  Were  it  to 
do  so,  it  is  alleged  that  it  would  cause  damage  to  the  com- 
plainants to  the  amount  of  850,000. 

The  defendants'  mine  was,  when  the  bill  was  filed,  worked 
out,  and  the  lessees,  the  Allentown  company,  were  getting  ore 
bv  means  of  the  reduction  of  the  pillars  which  had  been  left 
for  support,  and  they  proposed  to  continue  doing  so  to  the  end 
of  their  term,  which  was  some  months  distant.  The  com- 
plainants allege  that  the  defendant  company,  under  their  lease^ 
have  mined  to  a  great  extent  upon  the  complainants'  lancK 
The  Bakers,  as  lessors,  have  had  the  benefit  of  the  trespass, 
if  such  there  has  been,  in  the  royalty  paid  them  by  their 
lessees.  If  the  defendants  have  indeed  thus  trespassed  upon 
and  opened  the  complainants'   land,  it  is  no  stretch  of  au- 
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thority  to  prohibit  them  from  such  a  use  of  their  own  prop- 
erty as  will  inflict  damage  on  that  of  the  complainants. 
And  even  if  the  complainants'  mine  at  the  Baker  line 
had  been  opened  by  themselves,  it  would  have  been  the 
duty  of  the  court  to  have  protected  them  from  this  threat- 
ened injury,  under  the  circumstances.  The  maxim.  Sic  utere 
tuo  lit  alienum  non  Icedas,  would  have  furnished  sufficient 
ground  for  such  relief.  The  defendants  have,  on  the  case 
made  by  the  complainants,  opened  and  worked  the  mine  on  the 
land  of  the  latter  in  connection  with  the  mine  on  their  own 
property.  If  the  latter  is  flooded,  the  former  must  be  ;  and 
the  court  will  not,  in  such  a  case,  hesitate  to  restrain  the  tres- 
passer from  an  act  which  will  inflict  such  an  injury  on  the 
property  on  which  he  has  trespassed.  The  affidavits  on  the 
part  of  the  defendants  do  not  overthrow  the  case  made  by  the 
complainants  for  the  injunction. 

The  motion  to  dissolve  must  be  denied,  with  costs.  Nor  can 
the  motion  to  dismiss  the  bills  prevail.  It  is  based  on  the 
ground  that  the  complainants  have  an  adequate  remedy  at  law. 
The  original  and  supplemental  bills  are  both  injunction  bills. 
The  latter  seeks  no  other  relief.  The  former  prays  an  ac- 
count, indeed,  but  it  is  in  fact  filed  for  the  purpose  of  obtain- 
ing an  inspection  and  discovery.  As  to  all  other  relief,  the 
complainants  submit  themselves  to  the  direction  of  the  court. 


Garret  Vreeland 

V. 

Edmund  C.  Bramhall  and  wife. 

The  burden  of  proof  is  on  the  person  who,  on  the  ground  of  alleged 
mistake  or  imposition,  seeks  to  rectify  a  written  contract  signed  by  him. 
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Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  W.  B.  Williams,  for  complainant. 
J//-.  G.  Collins,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  for  relief  against  a  contract  under  seal 
made  between  the  complainant  and  the  defendants,  for  the 
conveyance  by  the  latter  to  the  former  of  land  in  Jersey 
Citv,  and  the  payment  by  the  complainant  to  the  defendants 
of  the  purchase-money  therefor,  in  installments,  with  interest 
and  the  taxes  and  assessments,  which  were  or  might  be  im- 
posed upon  the  property,  up  to  the  time  of  the  payment  of  the 
purchase-money,  in  full.  The  contract  is  dated  on  the  14th 
of  June,  1870,  but  was  not  executed  until  the  17th  of  August 
following.  The  property  was,  and  is,  the  separate  estate  of 
Mrs.  Bramhall,  and  was  purchased  by  the  complainant  from 
her,  at  auction,  on  the  14th  of  June,  1870.  The  bill  was  not 
filed  until  the  13th  of  May,  1875,  nearly  five  years  after  the 
sale,  and  part  of  the  relief  which  it  seeks  is  an  injunction  re- 
straining the  defendants  from  prosecuting  a  suit  at  law,  which, 
at  the  time  of  the  filing  of  the  bill,  was  in  progress  against 
him,  and  which  had  been  brought  by  them  for  the  recovery  of 
unpaid  installments  of  the  purchase-money,  with  interest  due 
under  the  contract.  The  bill  alleges  that  the  complainant, 
when  he  executed  the  contract,  was  ignorant  of  its  provisions 
as  to  the  payment  of  the  purchase-money,  and  remained  so 
until  after  the  18th  of  November,  1874,  when,  in  consequence 
of  a  letter  received  by  him  from  the  defendants'  attorney, 
demanding  payment  of  the  installments,  which,  by  the  terms 
of  the  contract,  were  in  arrear,  he  was  induced  to  look  at 
that  instrument,  and  then  ascertained,  for  the  first  time, 
that  by  it  he  had  bound  himself  to  pay  for  the  property  in 
a  manner  not  contemplated  by  him,  nor  in  accordance  with 
the  terms  and  conditions  of  the  sale.     He  insists  that  these 
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terms  and  conditions  were  the  payment  of  ten  per  centum  of 
tiie  purchase-money  in  cash  on  the  day  of  sale,  and  twenty 
per  centum  at  the  time  of  the  delivery  of  the  deed,  the  bal- 
ance to  be  secured  by  a  mortgage  on  the  property,  payable  in 
five  years.  The  bill  alleges  that  at  the  sale  the  defendants 
proclaimed  and  agreed  that  they  would  pay  all  the  excess  of  a 
certain  sewer  assessment  on  the  property  over  a  specified 
amount  per  foot,  and  it  prays  that  if  the  complainant  be  held 
not  to  be  entitled  to  a  rescission  of  the  agreement  of  sale,  the 
written  contract  may  be  reformed  in  accordance  with  what  he 
insists  were  the  terms  and  conditions  of  sale.  The  bill  prays 
answer  without  oath.  The  defendants  have  answered.  The 
proof  shows  so  clearly  that  the  claim  as  to  the  sewer  assess- 
ment is  unfounded,  that  it  was  not  insisted  upon  on  the  hear- 
ing. The  complainant's  recollection  on  this  point  was  entirely 
at  fault. 

The  remaining  question  is  as  to  the  terms  of  sale ;  whether 
they  were  according  to  the  provisions  of  the  written  con- 
tract or  not.  On  the  17th  of  August,  1870,  about  two 
months  after  the  sale  took  place,  the  complainant,  who  is  a 
man  of  business,  and  then  was  engaged  in  the  business  of 
dealing  in  real  estate,  signed  the  contract  in  question.  He 
took  no  steps  to  relieve  himself  of  it  until  about  five  years 
had  elapsed,  and  then  only  after  suit  had  been  commenced 
against  him  upon  it.  It  is  noteworthy  also,  that  though  he 
was  notified  in  November,  1874,  of  the  intention  of  the  de- 
fendants to  compel  payment  of  installments  under  and  accord- 
ing to  the  contract,  he  took  no  steps  in  the  premises  until 
about  fjix  months  afterwards.  That  contract  must  be  held  to 
be  binding  on  him,  unless  he  can  establish  a  good  and  suffi- 
cient reason  iii  equity  to  the  contrary.  The  burden  is  on  him. 
The  ground  on  which  he  relies  is,  in  fact,  carelessness  in  not 
acquainting  himself  with  the  terms  of  the  instrument  when 
he  signed  it,  and  in  not  doing  so  afterwards.  He  says  that 
Edmund  J.  Bramhall,  the  son  of  the  defendants,  importuned 
him  to  sign  the  contract,  and  that  he,  while  under  the  pressure 
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of  his  business  engagements,  went  into  Edmund  J.  Bramhall's 
office,  at  the  request  of  the  latter,  and  there  signed  the  instru- 
ment without  acquainting  himself  with,  or  being  informed  of, 
its  contents,  and  presuming  that  it  provided  for  the  payment 
of  the  purchase-money  according  to  his  understanding  of  the 
terms  and  conditions  of  sale.  The  evidence  is,  that  he  is 
mistaken  as  to  those  terms  and  conditions.  The  maps  dis- 
tributed and  used  at  the  sale  contained  the  following  state- 
ment, conspicuously  placed  below  its  title  on  its  face :  "  Terms 
of  sale — ten  per  cent,  on  the  day  of  sale,  ten  per  cent,  semi- 
annually thereafter."  Edmund  C.  Bramhall,  one  of  the  de- 
fendants, was  present  at  and  conducted  the  sale.  He  testifies 
that  the  terms  were  announced  publicly  by  the  auctioneer  at 
the  beginning  of  the  sale,  and  that  they  were  ten  per  cent, 
and  auctioneer's  fee  (the  complainant  says  that  the  auctioneer's 
fee  was  to  be  paid  by  the  purchaser),  in  cash,  to  be  paid  on 
the  day  of  sale,  and  ten  per  cent,  semi-annually  thereafter, 
with  interest  at  seven  per  cent,  per  annum,  the  deed  to  be  de- 
livered when  the  last  installment  should  be  paid.  He  adds 
that  there  was  an  option  given  to  purchasers  to  pay  ten  per 
cent,  and  auctioneer's  fee  on  the  day  of  the  sale,  and  twenty 
per  cent,  in  thirty  days,  the  balance  to  remain  on  mortgage 
for  three  years.  He  says  there  was  a  further  announcement 
then  made  by  the  auctioneer,  that  the  purchaser  was  to  take 
immediate  possession,  and  to  pay  the  taxes  and  assessments 
that  should  accrue  thereafter.  He  testifies  that  the  terms, 
ten  per  cent,  semi-annually,  were  frequently  repeated,  and 
he  thinks  that  the  whole  terms  were  repeated  two  or 
three  times  during  the  sale;  that  the  complainant  was 
there  at  the  beginning  of  the  sale,  before  and  at  the  time 
of  the  announcement  of  the  terms,  and  remained  there 
until  he  made  his  purchase;  that  the  auctioneer,  when 
the  sale  commenced,  called  attention  to  the  maps,  and 
they  were  distriljuted  to  those  of  the  buyers  who 
had  not  previously  received  them  ;  that  the  words, 
"  Terms   of   sale — ten   per   cent,    on   the   day   of  sale,    ten 
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per  cent,  semi-annually  thereafter,"  were  on  all  of  them,  and 
they  were  all  alike,  and  he  swears  that  he  saw  the  complainant 
have  one  of  them  in  his  hand,  and  saw  him  and  Henry  Tay- 
lor looking  over  it  together. 

Mr.  Taylor  corroborates  Mr.  Bramhall  on  this  point,  for  he 
says  that  the  maps  were  distributed  freely  at  the  sale  ;  that  he 
had  one  in  his  hands  and  read  it,  and  he  thinks  he  saw  one  in 
the  complainant's  hands.  Mr.  Wood,  the  auctioneer,  testifies 
that  the  terms  of  sale,  to  the  best  of  his  recollection,  were  ten 
per  cent,  on  the  day  of  sale,  twenty  per  cent,  in  thirty  days, 
making  thirty  per  cent,  in  cash,  and  the  balance,  seventy  per 
cent.,  on  mortgage,  or  by  a  serai-annual  payment  of  ten  per 
<;ent.  in  installments,  and  he  recognizes  the  terms  of  sale  on  the 
map.  He  says,  "  the  terms  were  printed  on  the  map,  and  the 
maps  were  distributed  around,  ten  per  cent,  on  the  day  of 
sale,  and  ten  per  cent,  semi-annually  thereafter."  The  con- 
tract itself  is  evidence  as  to  the  terms.  But  it  is  said  that 
the  complainant  was  ignorant  of  the  contents  of  that  instru- 
ment. 

Edmund  J.  Bramhall  testifies  that  he  explained  the  con- 
tract to  the  complainant  before  the  latter  signed  it ;  that  it 
was  in  duplicate ;  that  the  complainant  signed  both  papers, 
and  took  one  and  the  witness  kept  the  other ;  that  at  the  com- 
plainant's request  the  witness  compared  them,  to  see  that  they 
were  alike,  the  latter  reading  one  aloud,  while  the  complainant 
•examined  the  other,  and  he  swears  expressly  and  explicitly 
that  the  part  which  stated  the  terms  was  so  read  aloud  by  him. 
The  circumstances  of  the  case,  and  the  evidence,  forbid  the 
conclusion  that  the  complainant  was  defrauded,  or  in  any  way 
imposed  upon  when  he  signed  the  contract,  or  that  he,  through 
■carelessness,  signed  it  without  knowledge  of  its  terms  or  ynw- 
port.  That  his  memory  is  not  to  be  depended  upon  is  evi- 
denced by  the  fact  that  he  was  wholly  in  error  in  regard  to 
the  announcement  in  reference  to  the  sewer  assessment,  and 
also  by  the  fact,  admitted  by  his  bill,  that  he  does  not  remem- 
ber the  length  of  the  credit  to  be  given  on  mortgage.     I  deem 
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it  wholly  nnuecessaiy  to  discuss  the  facts  of  the  case  further. 
The  complainant  is  not  entitled  to  the  relief  he  seeks. 

The  bill  will  be  dismissed,  with  costs. 


James  A.  Alexander,  assignee  &c., 

V. 

Saeah  X.  Berxey  and  others.* 

1.  A  corporation  may  acquire  a  name  by  usage,  as  by  retaining  its  origi- 
nal name  after  a  change  thereof  was  authorized  by  an  act  of  the  legislature, 
and  an  adjudication  in  bankruptcy  made  against  it  by  the  name  so  acquired 
is  valid. 

2.  The  assignee  in  bankruptcy  of  an  insurance  company  may  cause  to 
be  set  aside  the  cancellation  of  a  mortgage  belonging  to  such  company, 
where  such  cancellation  was  made  under  a  resolution  of  the  directors,  ob- 
tained by  the  fraud  of  the  president  for  his  benefit,  and  without  considera- 
tion. 

3.  But  advances  by  a  director,  made  to  pay  the  debts  of  the  company, 
and  secured  by  a  mortgage  upon  the  land  so  discharged,  will  be  protected. 


Bill  to  set  aside  cancellation  of,  and  to  establish  mortgage, 
and  to  foreclose.     On  final  hearing  on  pleadings  and  proofs. 

Jlr.  H.  Wallis  and  J//-.  /.  F.  McGee,  for  complainant. 

Mr.  T.  X.  3Ie  Carter,  for  Armstrong's  executors. 

Mr.  J.  Flemming,  for  Benjamin  Dutton. 

The  Chancellor. 

This  suit  is  brought  to  set  aside  the  cancellation  of  a 
mortgage  on  laud  in  Hudson  county,  given  by  Alfred  Ber- 
ney  and  his  wife  to  the  American   Plate  Glass   and   Fire 

*  Cited  :?  Stew.  Eq.  30. 
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Insurance  Company,  on  the  1st  dav  of  August,  1871,  for 
$77,500  and  interest,  and  to  foreclose  it.  On  the  29th  of 
March,  1872,  the  mortgage  was  canceled  of  record,  pur- 
suant to  a  resolution  of  the  board  of  directors  of  the  com- 
pany passed  at  a  meeting  held  on  the  27th  of  that  month. 
The  consideration  of  the  cancellation  was,  according  to  that 
resolution,  the  delivery  by  Berney  to  the  company  of  drafts 
to  the  amount  of  $14,000,  drawn  by  him,  in  favor  of  the 
company,  upon  Thomas  D.  Armstrong,  the  execution  of  a 
mortgage  to  the  company  for  $27,000  on  part  of  the  same 
property  (called  the  Cavan  Point  property)  covered  by  the 
mortgage  for  $77,500,  and  the  delivery  to  the  company  by 
him  of  what  the  resolution  terms  other  valid  securities,  to  the 
amount  of  $36,500.  These  sums  amount  in  the  aggregate  to 
$77,500. 

The  bill  alleges  that  this  cancellation  was  fraudulent  on 
the  part  of  all  parties  concerned  therein,  and  that  the  com- 
pany, in  fact,  received  no  consideration  whatever  therefor. 
By  resolution  of  the  1st  of  April  following,  passed  after 
the  mortgage  had  actually  been  canceled  under  the  former 
resolution,  it  was  declared  that  the  company  held  the  mort- 
gage for  $77,500  as  security  for  only  $66,500,  and  that  it 
had  accepted  in  lieu  of  it  a  new  mortgage  on  the  premises 
for  $27,000 ;  a  mortgage  on  Smith's  Island,  in  Virginia,  for 
$35,000  ;  the  acceptances  of  the  company  for  $1,500  and 
$3,000  in  cash.  On  the  28th  of  March,  1872,  Berney  and 
his  wife  gave  to  Thomas  D.  Armstrong  a  mortgage  on 
part  of  the  premises  covered  by  the  mortgage  for  $77,500, 
to  secure  the  payment  of  $27,000  with  interest.  The  con- 
sideration of  it  was  $18,500  paid  by  him  to  them,  $7,000 
for  the  par  value  of  his  stock  in  the  company,  then  sold  to 
them,  and  the  above-mentioned  acceptances,  then  held  by 
him,  which  were  the  company's  acceptances  of  two  drafts, 
each  for  $750,  drawn  upon  it  by  Daniel  Messmore.  The 
taking  of  this  mortgage  by  Armstrong  was  dependent  on  the 
cancellation  of  the  $77,500  mortgage,  or  the  release  therefrom 
of  the  part  of  the  premises  covered  by  the  mortgage  to  him, 
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which  was  to  be  the  first  mortgage  on  the  property  described 
therein.  Armstrong  and  the  Berneys  and  Duttou  have  all 
answered. 

The  bill  seeks  to  establish  the  $77,500  mortgage  and  to 
foreclose  it,  and  claims  for  it  priority  over  the  mortgage  to 
Armstrong,  on  the  grounrl  that  when  that  mortgage  was  given 
the  company  was  insolvoit,  and  that  he,  being  a  director  of 
it,  knew  or  ought  to  have  known  that  it  was  insolvent,  and 
that  he  knew  of  and  was  a  party  to  the  Avithdrawing  by  that 
transaction  from  the  assets  of  the  company  of  the  $77,500 
mortgage,  and  the  cancellation  thereof  without  any  considera- 
tion whatever,  and  in  fraud  of  the  creditors  and  stockholders. 
It  alleges  that  the  conveyance  to  Dutton  was  without  consid- 
eration and  in  furtherance  of  the  fraud. 

The  first  question  to  be  considered  is,  whether  the  com- 
plainant has  the  right  to  sue,  which  he  claims,  seeing  that  he 
prosecutes  as,  and  merely  as,  assignee  in  bankruptcy  of  the 
American  Plate  Glass  and  Fire  Insurance  Company,  whereas 
the  name  of  that  corporation  was,  by  an  act  of  the  legisla- 
ture of  this  state,  approved  April  4th,  1872,  changed  to 
the  "  America  Insurance  Company."  P.  L.  of  1872  p.  1301. 
That  act  is  entitled  "  An  act  to  amend  an  act  entitled  *  An  act 
to  incorporate  the  American  Plate  Glass  and  Fire  Insurance 
Compauy  of  New  Jersey.'  "  It  provides  for  the  change  of  the 
name,  for  the  iucrease  of  the  capital  stock,  and  for  increasing 
the  number  of  directors  &c.  &c.  Though  the  act  declared 
that  it  was  to  take  effect  immediately,  it  appears  that  the  fees 
required  by  law  to  be  paid  before  it  could  take  effect  were 
not  paid  until  on  or  about  the  30th  of  June,  1872,  and  it 
had  not  the  force  or  efi'ect  of  a  law  until  then.  P.  L.  of  1858 
p.  220.  It  appears,  indeed,  that  on  the  16th  of  April  of  that 
year  the  card  of  the  America  Insurance  Company  was  pub- 
lished in  a  Jersey  City  paper,  and  was  continued  therein 
for  a  while,  but  that  card  was  signed  by  Mr.  Moies  as  presi- 
dent, and  he,  on  the  21st  of  that  month,  receipted  for  the 
securities  of  the  company  as  president  of  the  American 
Plate  Glass  and   Fire  Insurance  Company  of  New  Jersey. 
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Again,  it  appears  that  the  company  never  conducted  its  busi- 
ness in  the  new  name,  but  always  in  the  original  one,  and  it 
conducted  it  according  to  the  plan  of  tlie  original  act.  It 
issued  its  policies  and  stock  and  drew  its  checks,  up  to  the 
close  of  its  business,  in  the  original  name.  Through  its  own 
use  of  its  original  name  exclusively,  after  the  passage  of  the 
amendatory  act,  it,  so  to  speak,  regained  its  original  name  after 
its  name  had  been  changed  by  the  act,  and  by  that  name  it 
could  lawfully  be  sued  and  be  proceeded  against  in  bank- 
ruptcy. A  corporation  may  acquire  a  name  by  usage.  Indeed^ 
the  corporation  under  consideration  appears  to  have  been  gen- 
erally known,  by  its  own  user  of  the  name,  as  the  American 
Plate  Glass  and  Fire  Insurance  Company  before  the  passage 
of  the  amendatory  act,  although,  by  its  charter,  its  name  was 
the  American  Plate  Glass  and  Fire  Insurance  Company  of 
New  Jersey.  The  complainant  has  a  right  to  maintain  this 
suit. 

That  the  company  was  fraudulently  conducted,  almost  if 
not  quite  from  the  beginning  of  its  operations,  there  is  na 
room  to  doubt.  Some  of  the  directors  appear  to  have  been 
dissatisfied  with  the  way  in  which  it  was  managed,  and  ta 
have  suspected  Berney,  the  president,  of  the  fraud  of  wdiich 
he  was  undoubtedly  guilty.  They  left  the  company  on  an 
agreement  by  which  the  company  returned  to  them,  on  sur- 
render of  their  stock,  the  money  and  securities  paid  and 
given  by  them  for  the  stock  they  held,  and  so  the  manage- 
ment of  the  concern  was  practically  turned  over  to  Berney. 
It  appears  that  he  designed  to  obtain  possession  of  and  cancel 
the  $77,500  mortgage,  which  represented  at  the  time  so 
much  of  the  assets,  (though  estimated  only  at  $66,500, 
because  that  valuation  had  been  put  upon  it  by  the  insur- 
ance commissioner  of  New  York),  and  in  the  effort  he  had 
the  acquiescence  and  active  co-operation,  so  far  as  their 
votes  were  concerned,  of  a  majority  at  least  of  the  other 
members  of  the  board ;  though  as  to  some,  and  perhaps 
all  of  them,  it  was  probably  through  undue  confidence 
iu  him  and  the  consequent  acceptance  as  true  of  his  repre- 
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sentations  as  to  the  securities  which  he  proposed  to  substi- 
tute for  it.  This  mortgage  was  at  the  time  the  only  valid 
security  in  the  hands  of  the  company.  Almost  all  the  others 
were  of  the  most  fraudulent  character,  and  had  been  palmed 
off  upon  it,  in  exchange  for  its  stock,  by  the  most  flagitious 
deceit.  Among  them  were  a  mortgage  on  four  hundred  and 
fifty  acres  of  land  in  Middlesex  county,  made  by  a  man  who 
never  had  any  title  or  claim  of  title  to  the  mortgaged  prem- 
ises ;  another  on  six  thousand  six  hundred  and  forty-four  acres 
of  land  in  Ocean  and  Monmouth  counties  to  which  the  mort- 
gagor never  had  title — a  tract  of  land  of  about  ten  square 
miles,  and  including  the  villages  of  Bricksburg  and  Burr- 
ville — and  mortgages  on  other  property,  in  Philadelphia,  in 
Chicago,  in  West  Virginia  and  in  this  state,  all  of  which  were 
M'Orthless.  Prior  to  the  passage  of  the  resolution  of  March 
27th,  Berney  had,  according  to  the  evidence,  attempted  to 
cancel  the  §77,500  mortgage  surreptitiously,  but  had  been 
foiled  by  the  persistence  and  determination  of  one  of  the 
directors,  who  compelled  him  to  return  it  to  the  company's 
ofl&ce.  The  statement  of  the  consideration  of  the  cancellation 
in  the  resolution  just  referred  to,  was  entirely  false.  The 
mortgage  was,  nevertheless,  canceled  on  the  29th  of  March. 
The  resolution  of  April  1st  speaks  of  it  as  still  held  by  the 
company,  although  it  had  in  fict  been  canceled,  and  author- 
izes the  giving  up  of  the  mortgage  to  Berney  or  his  wife,  and 
the  cancellation  thereof  in  consideration  of  a  new  mortgage 
for  $27,000  on  part  of  the  mortgaged  property,  a  mortgage 
of  $35,000  on  Smith's  Island,  in  Virginia,  the  acceptances  of 
the  company  for  §1,500  and  $3,000  in  cash.  The  mortgage 
on  Smith's  Island  was  a  fraud ;  the  $27,000  mortgage  was 
given,  but  was  taken  into  his  possession  by  Berney,  as  presi- 
dent. It  was  never  recorded,  and  was  not  found  among  the 
assets  of  the  company  on  its  failure,  and  cannot  be  found,  and 
it  has  never  been  accounted  for.  The  arrangement  stated  in 
this  last  resolution  was  intended  to  be  in  substitution  for  that 
stated  in  the  resolution  of  March  27th. 
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There  is  evidence  that  the  company  was,  at  the  time  of 
the  passage  of  the  last-mentioned  resohition,  in  great  need  of 
money  to  meet  losses  which  had  occurred  in  the  great  fire  in 
Chicago,  and  had  applied  to  Thomas  D.  Armstrong  for  a 
loan  to  answer  the  then  present  exigency,  and  that  so  great 
was  its  need  that  it  Avas  believed  by  those  in  charge  of  its 
business  that  unless  he  would  extend  the  accommodation,  it 
must  fail.  The  company  offered  to  assign  to  him  for  his 
security,  if  he  would  make  the  loan,  any  of  its  securities,  and 
notably  the  $77,500  mortgage.  He  consented  to  extend  the 
needed  assistance,  but  chose  to  lend  the  money  to  Berney 
rather  than  to  the  company.  Berney  was  indebted  to  the 
company,  and  he  would  thus  be  enabled  to  pay  the  debt,  and 
so  the  company  would  be  in  funds  to  pay  the  pressing  claims 
before  referred  to.  To  enable  Berney  to  secure  the  sum  of 
$27,000  to  Armstrong,  by  mortgage  of  part  of  the  premises 
covered  by  the  mortgage  of  $77,500,  it  was  proposed  that  the 
latter  mortgage  should  be  canceled  on  the  delivery  and  pay- 
ment to  the  company  in  its  stead  of  other  securities  and 
money,  as  stated  in  the  resolution  of  April  1st.  After  the 
passage  of  that  resolution,  Armstrong  paid  to  Berney  and  his 
wife,  as  the  consideration  of  the  $27,000  mortgage,  $18,500, 
all  of  which  was  jDaid  over  to  the  company  and  used  in  the 
payment  of  its  debts.  The  balance  of  the  consideration  was 
the  before-mentioned  two  acceptances  of  $750  each,  which 
were  delivered  to  Berney,  and  Armstrong's  stock  in  the  com- 
pany, which  Berney  and  his  wife  bought  from  him  at  par, 
$7,000. 

The  company  does  not  appear  to  have  been  insolvent 
at  the  time  of  this  transaction,  if  the  $77,500  mortgage 
be  reckoned  among  its  assets.  If  it  was,  Armstrong  appears 
not  to  have  known  it.  Indeed,  the  evidence  is  that  the 
strongest  assurances  were  given  to  him  by  the  president  and 
secretary  and  Messmore  (one  of  the  directors  who  claims  to 
have  negotiated  the  loan),  that  the  company  was  abundantly 
able  to  pay  all  its  debts  and  liabilities. 
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It  is  insisted  by  the  complainant  that  Armstrong  must 
have  known,  and  ought  to  be  held  to  have  known,  that  the 
company  was  fraudulently  conducted ;  and  it  is  also  insisted 
that,  in  making  the  loan  in  question,  he  must  be  held  to  have 
had  knowledge  that  the  877,500  mortgage  was  canceled 
without  any  consideration  in  fact.  The  evidence  shows  that 
he  was  not  willing  to  make  the  loan  to  the  company,  but  was 
willing  to  make  it  to  the  Berneys,  and  the  board  of  directors 
were  willing  that  the  transaction  should  take  that  shape. 
Berney  owed  the  company  §15,000  for  so  much  money  which 
they  had  loaned  him  to  enable  him  to  pay  off  the  mortgages 
on  the  property  prior  to  the  877,500  mortgage.  As  security, 
they  held  an  assignment  of  certain  leases  on  the  property. 
On  payment  of  the  money,  he  Mas  entitled  to  a  re-assignment 
of  the  leases.  On  receipt  of  the  money,  the  company  would 
be  enabled  to  pay  its  pressing  debts.  Armstrong  was  willing 
to  lend  him  the  money  on  first  mortgage  of  the  property 
covered  by  the  $77,500  mortgage.  The  company,  to  obtain 
the  money  due  from  Berney,  was  willing  to  release  that  part 
of  the  property-  and  accept  other  security  instead  of  it.  There 
is  no  reason  to  believe  that  ]Mr.  Armstrong  was  aware  of 
any  intention  on  the  part  of  Berney  to  defraud  the  company 
with  the  Smith's  Island  mortgage,  or  to  pay  the  acceptances, 
as  he  did  subsequently,  with  the  company's  own  money. 
Armstrong  resigned  his  office  as  director  on  the  27th  of 
March,  intending  thus  to  sever  all  connection  with  the  com- 
pany, and  to  relieve  himself  from  all  responsiljility  for  the 
management  of  its  affairs.  The  complainant,  indeed,  insists 
that  the  resignation  was  not  presented  until  the  1st  of  April, 
but  the  weight  of  evidence  is  that  Armstrong  resigned  on  the 
27th  of  March. 

To  the  extent  of  the  amount  of  money  actually  paid  by 
him,  including  the  amount  of  the  acceptances  and  interest, 
Armstrong's  executors  are  entitled  to  the  protection  of 
equity ;  but  not  beyond  that  amount.  His  sale  of  his  stock 
to  the  Berneys  was  not,  under  the  circumstances,  a  consid- 
eration which  ought  to  be  recognized.     The  stock  was  then. 
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in  fact,  of  no  value  whatever.  The  abstraction  of  the  $77,- 
500  mortgage  from  the  estate  rendered  the  company  insolvent. 
The  company  was  in  difficulty  pecuniarily.  He  had  been, 
from  the  beginning  up  to  that  time,  one  of  the  board  of  di- 
rectors, and  the  transaction  in  which  he  was  enabled  to  sell 
his  stock  was,  in  fact,  (though  not,  as  far  as  appears,  to  his 
knowledge),  except  so  far  as  the  money  advanced  by  him  was 
concerned,  a  fraud  on  the  company.  He  severed  his  connec- 
tion with  the  direction  of  the  company,  in  order  that  the  se- 
curity he  proposed  to  take  might  not  be  affected  by  that  con- 
nection. To  the  extent  of  the  amount  for  which  he  sold  his 
stock,  a  good  security  of  the  company  was  canceled,  without 
consideration,  and  a  worthless  one  substituted  for  it.  He 
must  have  been  aware  that  the  business  of  the  company  was 
and  had  been  conducted  on  false  pretences  as  to  its  cash 
assets,  but,  notwithstanding  that  fact,  his  estate  is  entitled, 
under  the  mortgage  given  to  him,  to  protection  to  the  extent 
of  his  bona  fide  advances  of  money  for  the  payment  of  the 
lawful  debts  of  the  company,  especially  since  it  does  not  ap- 
pear that  he  was  aware  of  the  existence  of  any  fraud  in  the 
transaction  in  which  the  mortgage  was  given,  or  any  of  its 
parts.     His  stock  stands  on  a  different  footing. 

It  remains  to  consider  the  defence  of  Mrs.  Berney  and  Mr. 
Duttou.  She  insists  that  the  §77,500  mortgage  was  on  her 
own  separate  property ;  that  it  never  was  delivered  to  the 
company,  and  that  she  never  received  any  consideration  for  it. 
The  evidence  is  that  that  mortgage  was  upon  land  bought  by 
her  husband,  though  the  conveyance  was  taken  in  her  name, 
and  that  the  entire  purchase-money — $15,000 — was  secured 
to  be  paid  by  his  bonds,  with  mortgages  on  the  premises  exe- 
cuted by  him  and  her.  These  moi'tgages  were  paid  off  with 
money  borrowed  by  Berney  and  his  wife  from  the  company, 
and  repaid  with  the  loan  from  Armstrong.  The  testimony 
makes  it  evident  that  she  was  merely  the  depositary  of  the 
title  in  trust  for  her  husband,  and  that  the  property  was  his 
in  fact.  But,  however  that  may  be,  the  mortgage  came  into 
the  hands  of  the   company  in   the  course  of  business.     She 
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says,  indeed,  that  it  was  through  fraadulent  abstraction  from 
her ;  but  her  story  ou  this  score  is  entitled  to  no  credit.  She 
says  she  placed  it,  after  she  had  acknowledged  it,  in  her  bureau 
drawer,  and  did  not  know  it  was  gone  until  after  the  death  of 
her  child,  which  took  place  in  December,  1871,  and  that  she 
then  made  efforts  to  have  it  returned  to  her.  She  admits, 
however,  that  she  did  not  see  any  of  the  officers  of  the  com- 
pany, except  her  husband,  on  the  subject.  It  appears  that  the 
mortgage  was  dated  and  acknowledged  on  the  1st  of  August, 
1871,  the  day  on  which  the  company  commenced  business. 
It  was  given  for  stock,  and  on  that  day  eight  hundred  and 
fifty-three  shares,  of  the  par  value  of  SlOO  per  share,  were 
issued  to  her  and  receipted  for  by  her  husband.  She  paid 
$7,800  by  her  acceptance  on  account  of  stock  on  the  same 
date.  The  mortgages  and  the  acceptance  together  amount  to 
the  par  value  of  the  stock.  It  appears  that  the  counsel  of 
the  company  certified  to  this  mortgage  on  the  21st  of  August, 

1871.  It  was,  therefore,  then  in  the  possession  o-f  the  com- 
pany as  one  of  its  assets.  Again,  she  sold  some  of  this  very 
stock  for  SI, 000,  receiving  in  part  payment  a  mortgage,  which 
she,  with  her  husband,  assigned.  The  $77,500  mortgage  was 
in  the  hands  of  the  company  as  one  of  its  assets  from  the  be- 
ginning up  to  the  time  when,  in   the  latter  part  of  March, 

1872,  it  was  canceled  of  record.  Further,  in  February, 
1872,  her  husband  borrowed  the  money  of  the  company  to 
pay  the  encumbrances  on  the  property  prior  to  that  mortgage, 
and  the  repayment  was  secured  by  an  assignment  by  him  and 
her,  to  the  company,  of  leases  given  and  held  by  her  on  the 
property.  It  is  impossible  to  resist  the  conclusion  that  the 
mortgage  was  executed  to  the  company,  to  be  delivered  on  ac- 
count of  the  stock,  and  that  it  was  delivered  accordingly,  and 
was,  in  all  respects,  on  the  day  when  it  was  canceled,  a  valid 
security  in  the  hands  of  the  company  for  the  full  amount 
thereof.  The  estimate  put  upon  its  value  by  the  Xew  York 
insurance  commissioner,  or  by  the  company  itself,  manifestly 
cannot  affect  the  question  as  to  the  amount  due  upon  or  re- 
coverable under  it. 
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The  cancellation  was  obtained  by  a  gross  fraud,  and  ought 
to  be  absolutely  set  aside,  unless  Mr.  Dutton  is  entitled  to 
protection.  The  conveyance  to  him  was  made  on  the  1st  of 
April,  1872,  the  day  on  which  the  resolution  w^as  passed 
under  which  the  Armstrong  mortgage  was  given.  He  is  Mrs. 
Berney's  father.  He  gave  his  note  for  $25,000,  payable  in  a 
year,  for  the  consideration.  He  had  paid  nothing  on  it  when 
the  bill  was  filed.  He  was  a  laboring  man,  worth  but  little, 
comparatively,  at  his  own  estimate.  After  this  suit  was  com- 
menced he  took  up  this  note,  he  says,  by  giving  smaller  notes 
and  a  patent-right  for  some  invention  of  his  own.  He  cannot 
tell  the  amount  of  these  notes,  nor  the  consideration  of  the 
assignment  of  the  patent-right.  He  says  he  gave  the  new 
notes  as  long  as  six  months  after  the  note  for  $25,000  became 
due.  That  was  payable  in  one  year.  He  gave  the  other 
notes  for  it,  then,  not  earlier  than  October,  1873.  The  bill 
was  filed  on  the  25th  of  February  in  that  year.  Mrs.  Ber- 
ney's account  of  the  matter  is  no  more  satisfactory.  She  says 
she  does  not  know  how  many  notes  her  father  gave  her  for 
the  property ;  that  she  has  them  at  home ;  that  she  does  not 
remember  whether  they  were  all  given  at  the  same  time,  and 
that  she  does  not  remember  Avhen  the  first  note  was  given,  nor 
what  its  amount  was.  Again,  she  says  that  she  has  not  giveii 
to  her  husband  all  that  she  received  from  that  conveyance ; 
that  she  did  not  give  him  all  the  notes  that  she  had ;  that  she 
is  not  positive  that  she  gave  him  the  first  note  she  received, 
but  thinks  she  did.  On  cross-examination  she  says  that  the 
note  given  by  her  father  was  for  $25,000,  and  that  she  still 
holds  it.  When  Dutton  was  examined  in  this  suit,  in  March, 
1873,  he  had  never  received  any  of  the  rents  of  the  property, 
nor  paid  anything  upon  it.  Berney  had  collected  the  rents. 
Dutton,  when  he  was  examined,  did  not  know  in  what  county 
or  town  the  land  was  situated,  what  the  annual  taxes  on  the 
property  were,  nor  what  rate  of  interest  the  mortgages,  sub- 
ject to  which  it  Avas  conveyed  to  him,  bore.  Indeed,  it  appears 
very  satisfactorily  that  the  conveyance  to  him  w^as  without 
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consideration,  and  was  part  of  Berney's  plan  to  with'lraw  the 
S77,oOO  mortgage  from  the  company.  Dutton  cannot  be 
regarded  as  a  bona  fide  purchaser  for  a  valuable  consideration. 
The  complainant  is  entitled  to  a  decree  establishing  his  mort- 
gage, notwithstanding  the  cancellation,  except  as  against  the 
Armstrong  mortgage,  to  the  amount  of  S20,000  and  interest, 
less  any  amount  received  under  the  assignment  of  leases  and 
applicable  to  the  payment  thereof. 


Geoege  S.  Coe  and  others,  trustees  &c., 


V. 


The  Xew  Jersey  Midland  Railway  Company.' 


A  switch  was  built  by  the  Midland  Railway  Company  for  the  joint  con- 
venience and  use  of  a  mining  company  and  the  Midland  Railway  Com- 
pany, under  an  agreement  which  expressly  excepted  a  certain  part  from 
the  use  of  the  mining  company.  The  assigns  of  the  mining  company 
claim  the  right  to  use  such  excepted  part. — Held, 

( 1 1  That  a  mere  use  by  the  permission  of  the  Midland  Railway  Company 
conferred  no  right. 

(2)  N^or  is  such  switch  "a  public  highway,"  within  the  meaning  of  the 
charter  of  the  Midland  Railway  Company. 

(3)  Nor  does  the  fact  that  the  Midland  Railway  Company  built  such 
switch  without  legislative  authority,  give  the  assigns  a  right  to  use  it. 


Bill  to  foreclose.  Petition  of  receivers  for  relief  against 
use  of  track  by  Sussex  Railroad  Company.  On  petition,  an- 
swers and  affidavits. 

Mr.  B.  Williamson,  for  the  receivers. 
*Affirmed,  1  Stew.  Eq.  593. 
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Mr.  Joseph  Coidt  and  llv.  J.  G.  SMpnuin,  for  the  respond- 
>ents. 

The  Chancellor. 

The  New  Jersey  Midland  Railway  Company,  in  or  about 
the  fall  of  1871,  constructed  a  short  railroad  from  a  switch 
on  the  land  of  the  Boston  Franklinite  Comjiany,  to  what 
was  then  known  as  the  dump  of  the  New  Jersey  Zinc  Com- 
pany. The  road  was  constructed  under  an  agreement  be- 
tween the  railway  company  and  the  franklinite  company, 
dated  October  17th,  1871,  by  which  the  former  agreed  to 
oonstruct  the  railroad  and  give  the  mining  company  the  right 
to  use  it  (excepting  a  small  part)  for  the  purpose  of  loading 
and  transporting  ore  and  other  material ;  and  the  mining 
company  granted  to  the  railway  company  the  right  of  way 
for  the  track,  and  also  the  right  of  trackage  or  passage  over 
the  before-mentioned  switch,  from  the  point  of  junction  of  the 
the  track  therewith  to  the  railroad  of  the  Sussex  Railroad 
Company,  over  which,  at  that  place,  the  railway  company  had 
the  right  of  passage.  The  part  of  the  track  reserved  by  the 
above-mentioned  exception  was  that  part  which  lies  between 
Station  12  thereon  and  the  northerly  terminus  of  the  track. 

The  respondents  claim  to  have  succeeded  to  the  rights  of 
the  mining  company  in  the  premises,  and  to  have  the  right  to 
use  not  only  that  part  of  the  track  which  the  latter  was,  by 
the  agreement,  authorized  to  use,  but  also  the  excepted  por- 
tion. They  claim  this  right,  not  by  virtue  of  any  new  agree- 
ment between  the  mining  company,  or  its  representatives  or 
-assigns,  and  the  railway  company,  or  the  petitioners,  but  bv 
virtue  of  an  alleged  user  by  the  mining  company,  and  by 
themselves  since  they  succeeded  to  the  right  of  that  company, 
of  the  excepted  portion  at  pleasure,  from  time  to  time.  They 
also  claim  it  under  their  construction  of  an  agreement  made 
between  the  railway  company  and  them  in  1870,  by  which 
the  former  granted  to  them,  in  consideration  of  certain  com- 
pensation, the  perpetual  right  to  transport  freight  in  their 
own  cars  over  "  those  portions  of  the  Midland  track  extend- 
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ing  from  the  station  at  Franklin  ten  miles  northerly  and  six 
miles  southerly."  They  further  insist,  that  by  the  charter  of 
the  railway  company  (P.  L.  of  1832  p.  loo)  the  road  of  the 
latter  is  declared  to  be  a  public  highway,  and  they  also  defend 
their  use  of  the  track  on  the  ground  that  the  railway  company 
had  no  legislative  authority  to  construct  or  maintain  it.  The 
agreement  between  the  railway  company  and  the  mining  com- 
pany is  explicit  in  its  terms,  and  the  reservation  and  excep- 
tion of  the  portion  of  the  track  in  question  are  unequivocally 
declared ;  so  far  as  the  respondents'  defence  rests  on  their 
claims  under  the  mining  company,  it  cannot  be  maintained, 
for  the  manifest  reason  that  the  exception  is  as  binding  on 
the  representatives  or  assigns  of  that  company  as  it  was  on 
them.  The  alleged  user  cannot  prevail  against  the  excep- 
tions of  the  agreement.  Nor  could  the  fact  that  the  rail- 
way company,  in  order  to  pass  from  the  track  in  question 
to  the  before-mentioned  switch  (the  right  to  pass  over 
which  is  granted  to  them  by  the  agreement),  were,  and  that 
the  petitioners  are,  under  the  necessity  of  backing  their 
trains  upon  a  part  of  the  switch  not  included  within  the 
terms  of  the  agreement,  constitute  any  warrant,  as  the  re- 
spondents insist  that  it  does,  for  disregarding  the  excep- 
tion. The  right  so  to  use  that  part  of  the  switch  would,  it 
may  be  remarked,  for  aught  that  appears,  be  held  to  pass  by 
necessary  implication.  The  agreement  between  the  railway 
company  and  the  respondents,  under  which,  as  before  stated, 
the  latter  obtained  the  right  to  use  the  track  of  the  former  for 
a  certain  distance  each  way  from  Franklin  station,  was  made 
more  than  a  year  before  tlie  agreement  between  the  railway  com- 
pany and  the  mining  company.  The  track  in  question  had  not 
then  been  constructed,  and  it  does  not  appear  to  have  been 
even  in  contemplation.  Nor  do  the  terms  of  the  agreement 
with  the  respondents  embrace  this  track.  It  is  no  part  of  the 
main  track  of  the  Midland  road,  nor  can  it,  by  any  just  con- 
struction, be  held  to  be  embraced  within  that  agreement.  It 
is  not  a  switch  or  turnout,  intended  to  promote  the  safe  or 
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convenient  use  of  the  track  of  the  road,  but  it  was  designed 
and  used  merely  as  a  special  auxiliary  to  the  business  of  the 
company,  to  enable  them  to  bring  to  their  road,  for  transpor- 
tation thereon,  the  freight  of  the  particular  customer  or 
customers  up  to  or  in  the  vicinity  of  whose  premises  it  was 
constructed,  and  for  which  purpose  only  it  was  of  value  or  avail- 
able to  them.  The  use  of  it  no  more  passed  under  the  agree- 
ment with  the  respondents  than  would  the  use  of  a  track 
which  the  railway  company  might  have  constructed  to  their 
own  gravel-pit,  or  to  a  coal-yard  or  warehouse.  This  view 
disposes,  also,  of  the  claim  to  the  right  to  use  the  track  as  a 
public  highway.  It  is  no  part  of  the  road  within  the  mean- 
ing of  the  section  of  the  charter  which  provides  that  the  road 
or  roads  of  the  company  shall  be  public  highways.  As  to 
the  claim  to  the  right  to  use  the  track  on  the  ground  that  the 
railway  company  had  no  authority  to  construct  it,  it  is  enough 
to  say  that  if  the  want  of  authority  were  conceded,  that  would 
not  giv^e  the  respondents  any  right  to  the  use  of  the  track. 
The  respondents  will  be  enjoined  from  using  the  part  of  the 
track  between  Station  12  and  the  northerly  terminus. 


Stephen  Wauters 


Cornelius  Van  Vorst. 

1.  When  sureties  have  been  induced  to  sign  a  bond  substituted  for  a 
ne  exeat  bond,  which  is  not  only  more  stringent  than  they  supposed,  but 
also  more  stringent  than  the  order  or  rules  of  the  court  required,  it  is  the 
province  of  this  court  to  say  whether  there  has  been  a  breach  of  the  con- 
dition, and  whether  the  bond  shall  be  prosecuted. 

2.  In  the  case  of  bonds  given  in  this  court  in  pursuance  of  its  rules,  prac- 
tice or  orders — e.  (/.,  a  ne  exeat  bond  given  to  a  sheriff — this  court  has  power 
to  determine  both  the  fact  and  extent  of  liabilitv  under  them. 
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Bill  for  relief.  Petition  for  order  directing  slieriff  to  as- 
sign to  complainants  for  prosecution  a  bond  taken  in  dis- 
charge of  one  given  to  him  by  defendant  when  in  arrest  on  a 
ne  exeat. 

Mr.  J.  A.  Blair  and  JTr.  J.  G.  Shijrman,  for  the  petitioners. 

3Ir.  J.  F lemming  and  Jlr.  I.  W.  Scudder,  for  the  respond- 
ents. 

The  Chaxcelloe. 

The  bond  which  is  the  subject  of  this  application  was  given 
by  the  defendant  in  substitution  for  one  given  to  the  sheriff 
by  him  to  obtain  his  discharge  from  custody  nnder  the  writ  of 
Tie  exeat  issued  in  this  cause.  It  is  in  the  penalty  of  $20,000, 
was  given  under  an  order  obtained  for  the  purpose  by  the  de- 
fendant, and  is  conditioned  for  his  appearance  in  this  court 
whenever  he  shall  be  directed  or  required  to  appear  ;  and  also 
to  answer  any  order  of  this  court  that  may  be  made  in  this 
cause.  By  the  final  decree  he  was  ordered  to  pay  the  sum  of 
$20,348.27  within  a  certain  period.  On  default  having  been 
made  in  such  payment,  a  writ  of  fieri  facias  was  issued  out 
of  this  court,  on  which  his  real  estate  was  sold.  After  appli- 
cation of  the  proceeds  of  the  sale,  there  remained  due  on  the 
decree  more  than  $20,000,  for  the  collection  of  which  sum 
the  petitioners  seek  to  have  recourse  to  the  bond,  by  suit 
thereon  at  law. 

The  respondents  are  the  defendant's  sureties.  They  re- 
sist the  application  on  the  ground  that  the  defendant  has 
always  been,  since  the  bond  was  given,  and  is  now,  and  has 
so  tendered  himself,  amenable  to  the  orders,  decrees  and 
process  of  this  court,  and  therefore  has  not  failed  to  com- 
ply with  the  condition  of  the  bond ;  that  he  has  appeared 
within  the  meaning  of  the  condition  in  this  court,  whenever 
directed  or  required,  and  has  answered  every  order  which  he  has 
been  called  upon  to  answer.     On  the  other  hand,  the  peti- 
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tioner  insists  that  the  condition  of  the  bond  is  broken  by  the 
nonpayment  by  the  defendant  of  the  amount  which,  by  the 
decree,  he  was  ordered  to  pay.  And  here  the  controversy 
lies. 

The  defendant  had  been  arrested  on  the  writ  of  tie  exeat, 
and  had  given  security,  by  bond,  to  the  sheriff,  according  to 
the  practice  of  the  court,  that  he  would  neither  go  nor  attempt 
to  go  out  of  this  state  without  leave  of  this  court.  Desiring 
to  be  released  from  the  necessity  imposed  upon  him  of  remain- 
ing in  this  state,  he  made  application  to  the  court  for  an  order 
that  the  writ  be  discharged,  on  his  entering  into  bond  to  the 
sheriff  in  the  sum  marked  on  the  writ,  and  with  the  same 
sureties,  conditioned  for  his  appearance  in  this  court  whenever 
he  should  be  directed  or  required  to  appear  to  answer  any 
order  that  might  be  made  in  this  cause.  The  order  was  made 
accordingly,  and  he  gave  bond,  but  with  condition,  as  is  before 
stated,  that  he  would  appear  in  this  court  whenever  he  should 
be  directed  or  required  to  appear,  and  also  answer  any  order 
of  this  court  that  might  be  made  in  this  cause.  The  condi- 
tion mentioned  in  the  order  is  substantially  the  same  as  the 
condition  of  the  bond  provided  for  by  the  one  hundred  and 
eighty-seventh  rule,  Avhich  is  that  the  defendant  shall  cause 
his  appearance  to  be  entered  in  the  suit,  and  continue  such 
appearance  by  a  solicitor  of  this  court  residing  in  this  state, 
and  shall  at  all  times  render  himself  amenable  to  the  order 
.and  process  of  this  court  pending  the  suit,  and  to  such  process 
as  shall  be  issued  to  compel  the  performance  of  the  final 
decree  therein,  and  will  appear  before  this  court,  or  any  officer 
thereof,  whenever  required  by  the  order  of  this  court. 

That  neither  the  defendant  nor  his  sureties  contemplated 
giving  a  bond  with  a  more  stringent  condition  than  that 
which  is  required  by  the  order,  is  too  obvious  for  remark. 
That  the  sureties  did  not  contemplate  incurring  by  the  bond 
any  liability  to  pay  the  penalty,  or  any  part  thereof,  provided 
the  defendant  should  appear  to  answer  according  to  the  condi- 
tion, is  clear  from  their  testimony.     It  may  be  assumed,  too, 
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that  they  probably  would  not  have  regarded  the  word  **  an- 
swer," which  is  relied  upon  as  fixing  their  liability,  as  signi- 
fying more  than  the  words  "  amenable  to."  Its  technical 
meaning  in  the  connection  in  which  it  is  used,  probably  did 
not  occur  to  them.  Had  the  order  provided  for  giving  a  bond 
with  such  a  condit^'on,  these  considerations  could  not  have 
relieved  them  from  their  liability.  They  have  force,  however, 
now,  when,  the  sureties  having  been  induced  to  sign  a  bond 
which  is  not  only  more  stringent  than  they  supposed,  but 
more  stringent  than  the  order  of  the  court  required,  applica- 
tion is  made  for  leave  to  proceed  against  them  to  enforce  such 
uncontemplated  liability.  It  is  for  this  court  to  say  whether 
there  has  been  a  breach  of  the  condition  or  not.  It  is  for  this 
court  to  say  whether  the  bond  shall  be  prosecuted  or  not. 
Musgrave  v.  Mcdex,  1  Meriv.  ^9;  Utten  v.  Utten,  Id.  51. 
Hence  this  application.  This  court  has  the  power  to  deter- 
mine the  question  of  liability,  and  also  the  question  of  the 
extent  of  the  liability.  In  the  cases  just  cited,  on  a  breach 
of  a  ne  exeat  bond,  the  court  ordered  the  amount  of  the  pen- 
alty to  be  paid  by  the  sureties  into  court,  thus  adjudicating 
upon  the  whole  subject. 

This  court  has  power  to  discharge  a  ne  exeat  bond,  when 
the  purpose  for  whii-h  it  was  given  has  been  fairly  answered. 
Debazin  v.  Dehazin,  1  Dick.  95.  In  that  case  the  defendant 
was  in  contempt  for  not  performing  the  decree,  and  the 
sureties,  on  application  based  on  that  ground,  were  dis- 
charged, and  the  bond  as  to  them  canceled.  In  construing 
the  condition  of  the  bond  in  question  it  should  be  read  in 
the  light  of  the  requirements  of  the  order  in  pursuance  of 
which  it  was  given.  Beyond  these  requirements  it  is  merely 
voluntary,  and,  under  the  circumstances,  ought  not,  so  far 
as  it  exceeds  them,  to  be  enforced.  Had  the  respondents 
discovered,  immediately  after  the  bond  was  given,  that  the 
condition  was  more  stringent  than  the  order  required ;  that 
the  word  "answer"  had,  technically,  in  the  connection  in 
which    it   was    used    in    the    condition,    a    meaning   wliicli 
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imposed  on  the  sureties  au  obligation  which  they  had  not  con- 
templated, and  which  they  were  not  required  by  the  order  to 
assume ;  and  had  they  applied  for  leave  to  substitute  a  bond 
in  accordance  with  the  requirements  of  the  order,  in  place  of 
the  one  under  consideration,  permission  would  have  been 
granted  to  substitute  one  with  conditions  in  accordance  with 
the  provision  of  the  rule. 

The  complainants  lose  no  right  to  which  they  are  fairly 
entitled  by  the  refusal  to  give  them  leave  to  prosecute  the 
bond.  It  is  a  matter  of  course  to  discharge  the  writ  on  the 
defendant's  giving  bond  according  to  the  one  hundred  and 
eighty-seventh  rule.  The  defendant  in  this  case  appears,  by 
the  evidence,  to  have  come  to  an  account  with  the  complain- 
ants in  the  cause  pending  the  suit,  and  the  result  was  a  final 
decree  for  an  amount  fixed  by  consent  as  the  amount  due 
from  him  on  such  account.  He  has  tendered  himself  amen- 
able to  any  order  which  may  be  made  in  the  cause.  It  does 
not  appear  that  he  has  as  yet  failed  to  "  appear  when  required 
to  answer  any  order  in  the  cause."  When  he  does  so,  the 
bond  will  be  forfeited.     Until  tlien,  it  will  not. 

The  petition  will  be  dismissed,  but  Mdthout  costs. 


William  White 


V. 


Charles  Zust  and  others. 

1.  Tlie  act  of  a  sheriff  in  adjourning  a  sale  under  foreclosure  proceed- 
ings, is  not  a  judicial  act,  nor  in  any  way  forbidden  by  the  "  Act  in  rela- 
tion to  legal  holidays."     P.  L.  of  1S76  p.  73. 

2.  When  the  day  (not  a  legal  holiday)  fixed  for  the  sale  of  mort- 
gaged premises  is  afterwards  appointed  a  legal  lioliday,  the  sheriff  should 
adjourn  the  sale.     In  such  case,  the  advertisement  is  not  rendered  invalid. 
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3.  Where  it  appears  tliat  the  premises  were  fairly  sold,  although  the 
price  realized  was  below  their  value,  under  the  circumstances  of  this  case, 
such  a  consideration,  of  itself,  is  not  sufficient  to  induce  the  court  to  set 
aside  the  sale. 

4.  When  the  person  liable  for  a  decree  for  deficiency  does  not  appear  in 
the  cause,  it  is  the  practice,  after  calculation  of  the  amount,  to  award  exe- 
cution for  the  deficiency,  without  notice  of  the  motion. 


Bill  to  foreclose.  ^Motion  to  set  aside  sheriff's  sale  of 
mortgaged  premises,  aud  to  vacate  order  for  fieri  facias  for 
deficiency. 

3Ir.  C.  E.  Scofield,  for  the  motion. 

3£i'.  3IcGill,  contra. 

The  Chaxcellor. 

The  sale  of  the  mortgaged  premises,  under  the  execution 
in  this  cause,  ^vas  advertised  to  take  place  on  the  30th  of 
November,  1876.  When  the  notices  of  the  sale  were  set  up, 
no  day  had  been  set  apart  as  a  day  of  public  thanksgiving  in 
that  year,  but  afterwards  the  30th  of  November  was  designated 
as  such  day.  The  sheriff,  on  that  day,  adjourned  the  sale  to 
the  28th  of  December  following.  The  defendant,  Zust,  who 
was  the  owner  of  the  property,  was  present  at  the  adjourn- 
ment, and  requested  that  it  should  be  made.  Notice  of  the 
adjournment  was  published  according  to  law.  On  the  day 
last,  mentioned,  Zust  and  his  solicitor  attended  at  the  sheriff's 
office  at  the  time  fixed  for  the  sale,  and  requested  another  ad- 
journment, which  was  denied.  The  property  was  then  put  up 
for  sale  in  the  presence  of  a  large  number  of  persons,  and  was 
struck  off  and  sold  to  the  complainant  for  ^$4,100.  The 
deputy  sheriff  swears  that  there  were  a  great  many  persons 
present,  and  that  in  every  respect  the  sale  was  fair,  and  (for  a 
forced  sale)  was  made  under  as  favorable  auspices  for  Zust 
as  possible.     The  property  is  said  to  be  worth  about  S7,000. 
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There  are  unpaid  taxes  upon  it  which,  with  interest  and  pen- 
alties, amount  to  about  $1,000,  and  there  is  an  unpaid  assess- 
ment for  street  opening,  which  is  a  lien  upon  it. 

Mr.  Zust  applies  for  an  order  setting  aside  the  sale,  on  the 
ground  that  it  was  advertised  to  take  place  on  a  legal  holiday, 
and  that  it  was  sold  for  an  inadequate  price.  The  act  in 
"  relation  to  legal  holidays  "  (P.  L.  of  1876  p.  78),  declares 
that  the  1st  day  of  January,  the  22d  day  of  February,  the 
30th  of  May,  the  4th  day  of  July,  Thanksgiving  Day,  the 
25th  day  of  December,  and  all  days  upon  which  any  general 
election  shall  be  held  for  members  of  assembly  in  each  year, 
shall  be  legal  holidays,  and  that  no  court  shall  be  held  upon 
those  days,  except  in  the  cases  where  it  would  sit  upon  the 
first  day  of  the  week,  and  that  no  person  shall  be  compelled 
to  labor  upon  any  of  those  days  by  any  person  or  corporation.. 
As  before  stated,  when  the  sheriff  set  up  the  notice  of  sale  in 
this  case,  the  day  of  public  thanksgiving  for  the  year  had  not 
been  designated.  It  happened  that  the  day  which  lie  had 
fixed  for  the  sale  was  subsequently  selected  as  Thanksgiving 
Day.  The  act  of  the  legislature  made  that  day,  when  ap- 
pointed, a  nonjudicial  day,  except  as  to  such  judicial  functions 
as  might  lawfully  be  discharged  on  Sunday.  The  act  of  the 
sheriff  in  adjourning  the  sale  was  not  a  judicial  act,  nor  was  it 
in  any  way  forbidden  by  the  law.  It  was  eminently  proper 
that  he  should,  seeing  that  the  day  fixed  for  the  sale  had 
proved  to  be  a  legal  holiday,  adjourn  the  sale.  The  adjourn- 
ment was  for  four  weeks,  and  was  advertised  in  the  news- 
papers according  to  law.  The  fact  that  the  sale  was  advertised 
to  take  place  on  a  day  which,  by  appointment  made  after  the 
notices  were  set  up,  become  a  legal  holiday,  does  not  invali- 
date the  advertisement. 

In  King  v.  PlaM,  37  N.  Y.  155,  a  sale  of  the  defendant's 
property  in  the  city  of  New  York  had  taken  place  on  a  day- 
of  the  charter  election  in  that  city.  A  statute  provided  that 
no  court  should  be  opened,  or  transact  any  business,  in  any 
city  or  town  on  the  day  of  elections  for  other  than  town  or 
militia  officers.     It  was  insisted  that  the  sale  was  void.     It 
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was  held  that  a  judicial  sale,  though  conducted  by  one  of 
the  officers  of  the  court,  and  under  its  direction,  was  not  the 
business  of  the  court  within  the  meaning  of  the  statute.  In 
the  case  under  consideration  the  property  appears  to  have  been 
fairly  sold,  and  though  the  price  at  Avhich  it  was  sold  is  below 
its  value,  that  consideration,  it  is  hardly  necessary  to  say,  is 
not  of  itself,  under  the  circumstances,  sufficient  to  induce  the 
court  to  set  aside  the  sale.     The  motion  will  be  denied. 

Mr.  Zust  also  moves  to  set  aside  the  order  for  fieri  facias 
for  the  deficiency,  on  the  ground  that  it  was  made  without 
notice  to  him.  The  final  decree  contained  a  personal  decree 
against  him  for  deficiency,  and  provided  in  the  usual  way  for 
the  issuing  of  a  writ  of  fi^ri  facias  against  him  to  enforce  it. 

He  did  not  appear  in  the  cause.  The  sheriff's  statement 
showed  the  amount  raised  by  the  sale.  According  to  the 
practice  in  such  cases,  after  the  necessary  simple  arithmetical 
calculation,  the  award  of  execution  for  the  amount  of  the 
deficiency  thus  ascertained  was  made.  Xo  notice  of  the 
motion  was  required.  The  motion  to  set  aside  the  order  and 
the  writ  will  be  denied.     The  respondent  is  entitled  to  costs. 


Henry  Flaacke* 


The  ^Iayoe  and  Aldeemex  of  Jersey  City  and  others. 

1.  One  who  seeks  to  have  a  deed  reformed  on  the  ground  of  mistake 
must  be  able  not  only  to  show  that  a  mistake  has  been  made,  but  also 
what  it  is.  and  must  establish  it  to  the  satisfaction  of  the  court. 

2.  Where  deeds  were  so  drawn  as  to  include  a  part  of  a  street, 
reformation  soiiglit  on  allegations  of  a  prior  verbal  agreement  that 
the  grantor  should  be  paid  for  the  lands  within  the  lines  of  the  street, 

*  Affirmed,  3  Stew.  Eq.  733. 
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refused  on  the  ground  that  the  proof  of  such  agreement  was  not  satisfac- 
tory ;  and  injunction  to  restrain  a  municipal  corporation  from  using  such 
deeds  as  evidence  of  dedication,  denied. 

3.  If  such  verbal  agreement  should   be  established,  it  would  not  aflect 
a  subsequent  bona  fide  purchaser  for  value,  without  notice. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  J.  S.  Taylor  and  3fr.  S.  B.  Ransom,  for  complainant. 
Mr.  W.  P.  Douglass  and  3Ir.  Leon  Abbett,  for  Jersey  City. 
Mr.  S.  C.  Mount,  for  himself  and  B.  Cliurch. 
Mr.  John  Linn,  for  the  other  defendants. 

The  Chancellor. 

The  bill  is  filed  to  reform  certain  deeds,  given  by  the  com- 
plainant, to  Benjamin  C.  Welsh,  John  S.  Sutphen,  John  C. 
Appleby,  August  Will,  Adam  R.  Welsh  and  John  Foster 
Welsh,  respectively,  in  May,  1870,  for  certain  small  parcels 
of  land  in  what  is  now  Jersey  City  (then  Bergen),  and  which, 
in  the  deeds  therefor  by  him  to  them,  were  described  as  lying 
between  the  rear  of  their  respective  lots,  fronting  on  Welsh 
street,  and  the  northerly  line  of  Franklin  street  or  Harrison 
avenue,  as  extended  westerly  from  Bergen  avenue,  and  as 
being  bounded  "  southerly,  by  the  northerly  line  of  said  ex- 
tension of  Franklin  street  or  Harrison  avenue." 

When  these  deeds  were  executed  and  delivered,  Harrison 
avenue  had  not  yet  been  opened,  but  it  was  laid  down  on 
the  official  map  of  the  commissioners  appointed  to  lay  out 
streets,  appointed  under  a  provision  in  that  behalf  in  the 
charter  of  the  city  of  Bergen,  and  so  much  of  it  as  was  in 
front  of  the  lots  so  conveyed  was  owned  by  the  complain- 
ant. He  also  owned  tlie  land  on  the  southerly  side  of  the 
avenue.  Tlie  avenue  has  been  opened  since  that  time  by 
the  board   of  public  works  of  Jersey  City,  and,   in  the  as- 
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sessmeut  of  damages,  the  oomplairant  was  awarded  the  sum 
of  SIO  for  the  damages,  for  the  half  of  the  aveuue  adjacent 
to  or  in  front  of  the  lots  so  conveyed  by  him.  That  the 
award  was  merely  nominal  was  due  to  the  fact  that  the  board 
of  public  Nvorks  found  that,  by  the  deeds,  he  had  dedicated 
the  land  in  respect  of  which  it  was  made  to  public  use.  He 
now  seeks  by  this  suit  to  reform  the  deeds  in  such  manner  as 
to  exclude  the  presumption  of  dedication,  which  arises  from 
the  fact  that  the  land  is  bounded  in  the  deeds  upon  the  aveuue. 
Clark  V.  City  of  Elizabeth,  S  Vr.  120. 

The  deeds  were  executed  in  pursuance  of  a  written  agree- 
ment, made  on  the  24th  of  Xovember,  1869,  between  the 
complainant,  of  the  one  part,  and  John  S.  Sutphen,  Benjamin 
F.  Welsh,  Augu  ^  AVill,  Adam  R.  Welsh,  Joseph  Wood, 
Abner  B.  Welsh,  John  F.  Welsh  and  Sarah  J.  Welsh,  of  the 
other  part,  by  which  he  agreed  with  them  that  he  would  con- 
vev  to  them,  by  separate  deeds  of  conveyance  to  each,  so 
much  of  his  land  as  lay  between  the  then  rear  lines  of  the 
separate  pieces  or  plots  of  land  owned  by  each  of.  them  and 
"  the  northerly  line  of  the  proposed  extension  of  Communi- 
paw  road  or  Franklin  street."  By  the  contract  he  also  agreed 
with  John  S.  Sutphen  to  convey  to  John  C.  Appleby  so  much 
of  his  (the  complainant's)  land  as  lay  between  the  rear  line- 
of  Appleby's  land  and  the  northerly  line  of  the  proposed  ex- 
tension of  Franklin  street. 

The  complainant,  being  dissatisfied  with  the  assessment  of 
damages,  brought,  under  the  provisions  of  the  charter  of  Jer- 
sey City  (P.  L.  of  1S71  p.  1117  §  ^),  an  action  of  assumpsit 
against  the  city  in  the  premises,  which  resulted  in  a  sj^ecial 
verdict  in  his  favor,  by  which  the  jury  found  that  he  did  not 
intend  by  the  deeds  to  dedicate  to  public  use  the  laud  adja- 
cent thereto  within  the  lines  of  the  avenue,  and  assessed  the 
value  thereof.  Xo  judgment  has  been  entered  on  that  ver- 
dict. 

The  complainant  seeks,  by  his  bill,  to  restrain  the  corpora- 
tion of  Jersey  City  from  setting  up  or  using  the  deeds  in 
that  action  as  evidence  of  dedication. 
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Benjamin  F.  Welsh  took  the  convt^yance  of  the  land  which, 
by  the  contract,  the  complainant  agreed  to  convey  to  Joseph 
W.  Wood  and  Abner  B.  AVelsh,  respectively.  Before  the 
commencement  of  this  suit  he  sold  and  conveyed  the  Wood 
property,  with  the  piece  adjoining  on  the  avenue,  conveyed  to 
him  by  the  complainant,  to  Andrew  B.  Church.  Before  the 
filing  of  the  bill,  Sutphen  conveyed  to  Mrs.  Appleby,  wife  of 
John  C.  Appleby,  the  land  on  Welsh  street  owned  by  him  at 
the  time  of  the  conveyance  by  the  complainant  to  him, 
together  with  the  land  adjacent  on  the  avenue  conveyed  by 
the  complainant  to  him.  Sarah  F.  Welsh,  before  the  begin- 
ning of  this  suit,  conveyed  her  land  on  Welsh  street,  with  the 
piece  conveyed  to  her  by  the  complainant,  to  Samuel  C. 
Mount. 

The  agreement  for  conveyance  was  made  under  the  follow- 
ing circumstances  :  The  commissioners  being  about  to  lay  out 
Harrison  avenue,  the  complainant  urged,  for  reasons  con- 
nected with  the  advantage  of  his  own  property,  that  it  be 
located  in  the  place  in  which  it  now  is.  This  location  would 
leave  in  the  rear  of  the  land  on  Welsh  street,  which  was  the 
next  parallel  street,  a  strip  of  his  land.  The  commissioners 
were  unwilling  so  to  locate  the  street,  unless  he  would  agree 
to  sell  that  strip  to  the  owners  of  the  property  on  Welsh 
street  on  terms  satisfactory  to  them.  The  result  was  the  con- 
tract before  mentioned. 

Benjamin  F.  Welsh  and  John  S.  Sutphen  appear  to  have 
taken  the  most  prominent  part  in  the  conversation  which  pre- 
ceded and  resulted  in  the  agreement.  Others  of  the  owners 
of  the  property  on  Welsh  street  were  present.  Appleby  was 
absent,  but  v/as  represented  by  Sutphen.  Sarah  F.  Welsh 
and  John  F.  Welsh  appear  not  to  have  been  present.  The 
defendants,  Benjamin  F.  Welsh,  John  S.  Sutphen,  Jacob  C. 
Appleby  and  wife,  August  Will,  Adam  R.  Welsh,  John  F. 
Welsh,  Sarah  J.  Welsh,  Samuel  C.  Mount  and  Andrew  B. 
Church,  all,  by  their  answers,  expressly  deny  the  right  of  the 
complainant  to  the  relief  which  he  seeks.     Those  of  them  to 
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whom  he  conveyed  deny  that  the  agreement  was  as  alleged  by 
the  complainant.  They  say  that  they  understood,  and  still 
understand,  that  he,  by  the  sale  of  the  strip  of  land,  intended 
fully  to  dedicate  to  public  use  the  land  in  front  of  it  lying 
within  the  lines  of  Harrison  av^enue  as  extended,  and  that 
the  agreement  was  prepared  after  full  discussion  of  the  whole 
matter,  and  embraced  the  full  and  entire  conclusion  of  the 
parties  thereto  with  reference  to  the  sale  of  the  strip,  and  that 
they  have  no  knowledge  of  the  omission  of  any  part  of  the 
contract  or  agreement  between  the  parties  to  the  written  con- 
tract. The  others  deny  that  they  had  notice  of  the  alleged 
omission  when  they  took  the  deeds. 

The  complainant  testifies  that  it  was  expressly  agreed, 
orally,  between  him  and  the  owners  of  the  land  on  Welsh 
street,  before  the  written  agreement  was  drawn,  that  he  was 
to  have  compensation  for  his  land  within  the  lines  of  the 
avenue  whenever  it  should  be  taken  for  public  use  as  a 
street. 

The  commissioners,  Mr.  Culver  and  Mr.  Brinkerhoff,  also 
testify  to  the  same  understanding,  and  so,  too,  does  Mr.  Har- 
rison, who  was  then  mayor  of  Bergen.  The  commissioners 
and  the  mayor  speak  of  what  transpired  at  the  place  of  meet- 
ing of  the  commissioners,  when  the  arrangement  by  which 
the  complainant  agreed  to  sell  the  strip  to  the  owners  of  the 
land  on  Welsh  street  was  made. 

Benjamin  F.  Welsh  and  John  S.  Sutphen,  who,  as  beibre 
remarked,  appear  to  have  taken  the  greatest  part  in  the 
negotiation  in  behalf  of  those  owners,  both  explicitly  deny 
that  there  was  any  agreement  that  the  complainant  should 
have  pay  for  the  land  within  the  lines  of  the  street  in  front 
of  the  strip.  The  other  owners  w^io  were  present  also  deny 
it.  The  commissioners  and  the  mayor  testify  rather  to  the 
"  understanding "  than  the  language  or  expressions  of  the 
parties,  and  in  this  respect  their  testimony  lacks  force  as 
against  the  positive  and  explicit  denials  of  the  answers  of 
those  of  the  owners  who  were  present  at  the  making  of  the 
arrangement.     One  who  seeks  to  rectify  an    instrument   on 
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the  ground  of  mistake,  must  be  able  not  only  to  show  that 
there  has  been  a  mistake,  but  exactly  what  it  was,  and  to 
establish  it  to  the  satisfaction  of  the  court.  If  there  is  any 
reasonable  doubt  on  the  subject,  the  rectification  will  not  be 
made,  but  the  instrument  must  stand  as  the  evidence  of  the 
intention  of  the  parties.  The  testimony  of  the  commissioners 
and  the  mayor  could  not,  however,  affect  any  of  the  defend- 
ants except  Benjamin  F.  Welsh  and  John  S.  Sutphen  (and 
Jacob  C.  Appleby,  through  the  latter),  who  alone  are  spoken 
of  as  taking  part  in  the  talk  which  resulted  in  the  arrangement. 
Welsh  represented  no  one  but  himself,  and  Sutphen  represented 
only  himself  and  Appleby.  Sutphen  has  sold  his  land  to  Mrs. 
Appleby.  The  others,  August  Will,  Adam  R.  Welsh,  John  F. 
Welsh  and  Sarah  Welsh,  are  not  affected  by  the  testimony. 

The  equitable  assistance  invoked  by  the  complainant  will 
not,  of  course,  be  granted  against  a  hona  fide  purchaser  for 
valuable  consideration,  without  notice.  Such  are  Mrs.  Appleby, 
Mr.  Mount  and  Mr.  Church.  If,  by  the  deeds  from  the  com- 
plainant, under  which  August  Will,  Adam  R.  Welsh,  John 
F.  Welsh,  Mr.  Mount  and  Mrs.  Appleby  claim,  a  dedication 
is  established,  the  relief  sought  by  the  complainant  cannot  be 
granted.  Of  what  avail  will  it  be  to  him  to  rectify  the  deeds 
to  Benjamin  F.  Welsh,  if,  under  any  of  the  others,  the  dedica- 
tion is  established  ?  For,  if  the  dedication  be  established  by 
any  of  the  deeds,  the  city  would  not  be  enjoined. 

The  bill  will  be  dismissed,  with  costs. 


Peter  Smith 

V. 

James  Frenche  and  others. 

1.  A  defendant  (not  a  solicitor)  appeared  in  a  suit  for  partition  on  be- 
half of  himself  and  his  wife,  and  in  writing  consented  for  both,  to  an 
order  of  reference,  although  they  had  answered  and  the  cause  had  not  been 
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set  down.  They  both  appeared  h°fore  the  master,  on  the  reference,  and 
were  not  only  present  at  the  taking  of  the  testimony  there,  but  were  them- 
selves examined,  on  their  own  behalf,  as  witnesses. — Held,  that  the  objec- 
tion of  irregularity  could  not  avail  them. 

2.  Such  objection  is  not  a  ground  of  exception  to  the  report. 

3.  The  premises  held  to  be  clearly  indivisible. 


In  partition.     Exceptions  to  master's  report. 
J//-.  James  Frenche,  in  pro.  j^ers. 
Mr.  Thomas  Kays,  for  complainant. 

The  Chaxcellor. 

The  defendants,  James  Frenche  and  his  wife,  except  to  the 
master's  report  on  two  grounds,  first,  that  the  order  of  refer- 
ence was  irregular  (the  cause  had  not  been  set  down)  in  view 
of  the  fact  that  they  have  answered,  and  next,  that  the  master 
reports  that  the  property  cannot  be  divided  without  great 
prejudice  to  the  owners.  As  to  the  first  exception,  the  defend- 
ant, Mr.  Frenche,  who  appears  on  behalf  of  himself  and  his 
wife,  consented,  in  writing,  for  both,  to  the  reference,  as  ap- 
pears by  an  endorsement  on  the  order.  Both  he  and  his 
wife  were  present  at  the  examination  of  witnesses  on  the 
reference,  and  were  both  examined.  Neither  of  them  made 
any  objection  to  the  reference  on  the  grounds  of  irregu- 
larity. This  objection  cannot  avail  them.  Wain  v.  3feirs, 
12  C.  E.  Gr.  77.  Besides,  it  is  not  a  ground  of  exception  to 
the  report. 

The  premises  consist  of  about  two  hundred  and  thirty  acres 
of  wild  mountain  land,  in  a  comparatively  remote  situation. 
None  of  it  is  arable.  The  wood  upon  dififerent  parts  of  it  is 
of  different  values.  Some  of  it  is  old  and  some  of  it  young. 
There  are  indications  of  the  existence  of  minerals  in  some  parts 
of  it.  The  master  reports  that  it  cannot  be  divided  among  the 
owners  without  great  prejudice  to  their  interests.  Two  of  the  de- 
fendants own  each  one  one-hundred-and-forty-fourth  part  of 
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the  property;  another,  a  ninety-sixth  part;  another,  a  thirty- 
second  part,  and  another,  one-ninth.  The  complainant  owns 
five-sixths.  It  is  quite  manifest  that  the  master  is  right  in 
his  conclusion  as  to  the  indivisibility  of  the  property.  The 
•exceptions  will  be  overruled,  with  costs.  The  defendants, 
Frenche  and  wife,  insist  that  if  the  property  be  sold,  it  should 
be  sold  in  parcels.  The  master,  by  whom  it  will  be  sold,  will, 
in  the  usual  way,  be  directed  by  the  order  to  sell  the  property 
in  one  or  more  parcels,  as  he  shall  deem  most  advantageous 
to  the  parties  in  interest. 


John  Wanner  and  others 


V. 


Benjamin  F.  Sisson  and  others. 

1.  The  act  of  congress  of  March  3d,  1875,  provides  that  the  petition  for 
the  removal  of  a  cause  from  a  state  court,  shall  be  filed  in  the  state  court 
"before  or  at  the  term  at  which  the  cause  could  be  first  tried,  and  before 
the  trial  thereof." — Held,  that  as  applied  to  a  cause  in  equity,  the  limita- 
tion is  to  the  first  term  at  which  the  cause  can,  on  due  notice,  be  regularly 
set  down  for  hearing,  and  before  the  hearing  shall  have  taken  place. 

2.  If  it  could  have  been  then  heard,  the  fact  that  it  was  not  heard  makes 
no  difference. 


Bill  for  relief  Petition  of  Benjamin  F.  Sisson  to  remove 
■cause  into  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  New  Jersey. 

3fr.  Lansing  Zabriskle  and  3Ir.  B.  Williamson,  for  the 
motion. 

Mr.  J.  FUrmiing  and  Mr,  I.  W.  Scudder,  contra. 
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The  Chancellor. 

The  petitioner,  Benjamiu  F.  Sisson,  applies  for  the  removal 
of  this  suit  into  the  circuit  court  of  the  United  States  for  the 
district  of  Xew  Jersey.  He  resides,  as  he  did  when  the  bill 
was  filed,  in  the  state  of  Xew  York.  The  other  defendant, 
Caroline  O.  Peters,  resides,  it  is  alleged,  in  California.  The 
petition  is  silent  as  to  her  residence,  but  it  may  be  amended 
in  accordance  with  the  fact.  This  suit  was  brought  to  re- 
strain Sisson  from  prosecuting  in  the  supreme  court  an 
action  of  ejectment  for  land  in  Hudson  county,  to  set  aside 
the  deed  from  Caroline  O.  Peters  to  him,  under  which  he 
claims  title  to  the  land  in  that  suit,  and  to  reform  a  deed,  or 
the  record  thereof,  or  both,  under  which  the  complainants 
claim  title  to  the  property,  and  to  compel  Sisson  or  Peters  to 
release  to  the  complainants  any  legal  estate  he  or  she  may 
have  in  the  property. 

The  bill  was  filed  on  the  30th  of  December,  1872,  and  an 
injunction  issued  thereon.  The  answer  was  filed  on  the 
20th  of  June,  1873.  Replication  was  subsequently  filed^ 
and  the  testimony  was  closed  on  the  loth  of  April,  1876, 
and  filed  on  the  22d  of  that  mouth.  The  cause  was  set 
down  for  hearing  at  the  May  term  following,  and,  at  the 
request  of  counsel,  the  argument  was  fixed  for  the  15th  of 
June  then  next,  at  chambers,  at  Xewark.  The  cause  went 
off  by  consent,  and  was  again  duly  set  down  for  hearing  at 
the  October  term  following.  Before  the  day  thus  fixed  for 
the  hearing  arrived,  this  motion  was  made.  This  applica- 
tion is  made  under  the  act  of  congress  of  March  3d,  1875, 
That  act  provides  that  the  petition  for  removal  shall  be 
filed  in  the  state  court  "  before  or  at  the  term  at  which  the 
cause  could  be  first  tried,  and  before  the  trial  thereof." 
Applied  to  a  cause  in  equity,  the  limitation  is  to  the  first 
term  at  which  the  cause  can  be  regularly  set  down,  on  due 
notice  for  hearing,  and  before  the  hearing  shall  have  taken 
place.  The  act,  for  obvious  reasons,  requires  promptness  in 
making  the  application,  and  if  it  is  not  made  within  the  time 
specified  it  is  too  late. 
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The  provision  under  consideration  has  been  construed  in 
numerous  cases.  In  Hoadley  v.  The  City  and  County  of  San 
Francisco,  C.  C.  U.  S.  for  the  District  of  California,  Decem- 
ber 27th,  1875,  1  Law  and  Eq.  Rep.  64-;  in  Andrew  v.  Gar- 
rett, C.  C.  U.  S.  for  the  Southern  District  of  Ohio,  Id.  Jfi ; 
by  the  supreme  court  of  Iowa,  in  Barber  v.  St.  Louis,  Kan- 
sas City  and  Northern  Raihvay  Co.,  Dec.  T.,  1875,  2  Law 
and  Eq.  Rep.  319  ;  and  by  the  supreme  court  of  New  Hamp- 
shire, in  Chandler  v.  Coe,  Aug.  13th,  1875,  1  Law  and  Eq. 
Rep.  247 .  The  first  term  at  which  the  hearing  of  this  cause 
could  have  been  had  was  the  last  May  term.  The  fact  that 
it  was  not  heard  then  makes  no  diiFerence.  It  could  have 
been  heard  at  that  term.  The  cause  was  at  issue,  the  testi- 
mony was  closed,  and  the  cause  was  regularly  set  down  on 
due  notice.  It  was  incumbent  on  the  petitioner  to  make  his 
application  at  that  term.  He  is  now  too  late.  See  the  cases 
above  mentioned. 

The  petition  and  accompanying  bond  will  not  be  accepted, 
and  the  cause  will  proceed  in  this  court. 


Emily  Woodward 


Robert  Woodward  and  others. 

1.  Where  the  testator,  by  the  charge  upon  his  real  estate,  only  intended 
to  secure  the  payment  of  the  interest  on  certain  legacies  as  it  should 
become  due,  and  that  of  the  principal  also,  if  it  should  become  payable — 
Held,  that  if  the  payments  of  interest  had  been  prompt,  and  the  security 
had  continued  unimpaired,  there  would,  if  it  (the  security)  appeared  to  be 
in  no  danger  of  impairment,  be  no  propriety  in  requiring  the  amount  of 
the  legacies  to  be  raised  and  invested  elsewhere. 

2.  But  where  part  of  the  interest  for  three  years  is  unpaid,  and  one  of 
the  devisees  of  the  land  charged  has  also  lost  possession  of  part  of  the 
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farm  devised  to  him,  and  tlie  rest  of  the  property  devised  to  him  has 
either  been  conveyed  away  or  is  encumbered  to  such  an  extent  that  a  sale 
thereof  cannot  be  avoided,  the  legatees  are  entitled  to  the  aid  of  this 
court. 

3.  The  arrears  of  interest  on  the  legacies,  and  the  principal  thereof 
ordered  to  be  raised,  and  the  latter,  when  raised,  to  be  invested  under  the 
direction  of  this  court,  to  the  end  that  the  legatees  may  receive  the  benefit 
thereof  intended  to  be  secured  by  the  will ;  and  that  the  subsequent  lien- 
holders  upon  the  premises  to  be  sold  to  raise  such  money,  may  be  pro- 
tected in  any  rigiils  they  may  have  to  the  principal,  should  the  legmees 
die  without  issue,  in  which  case  the  principal  of  the  legacies  would  not  be 
payable. 

4.  Where  the  legatee  released  part  of  the  property  charged  with  the 
legacy,  without  actual  notice  of  other  subsequent  encumbrances  existing 
thereon,  no  equity  arises  against  her  from  the  release  in  favor  of  such 
encumbrances. 

5.  Where  three  farms  and  certain  woodlands  were  chargeable  with  two 
legacies,  and  the  legatee  E.  released  one  farm— -Held,  that  such  )-eleased 
farm  must  bear  its  due  proportion  of  the  legacy  to  M.,  and  that  the  re- 
maining two  farms  and  the  woodlands  must  bear  the  wliole  of  E.'s  legacy, 
and  so  much  of  M.'s  as  was  not  borne  by  such  released  farm,  all  to  be  esti- 
mated according  to  their  respective  values  at  the  testator's  death. 

6.  The  general  rate  of  interest  having  been  changed  by  law,  the  legatees 
in  this  case  held  to  be  entitled  to  receive  interest  on  the  legacies  at  the 
rate  which  they  could  hav^  obtained  had  the  legacies  been  raised  and 
invested. 


Bill  for  relief.  Ou  final  hearing  on  bill,  an.swer  of  Robert 
Woodward  and  answer  of  executor  of  Black,  and  proofs. 

J/r.  B.  Gummere  and  Jlr.  W.  H.  Vredenburgh ,  for  com- 
plainant. 

3L'.  Joel  Parker,  for  Robert  Woodward. 

The  Chancellor. 

Robert  Woodward,  deceased,  late  of  the  county  of  Ocean, 
by  his  will,  (which  is  dated  June  18th,  1857,  and  was  proved 
March  6th,  1861),  after  directing  that  his  debts  and  funeral 
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expenses  be  paid,  and  giving  to  his  wife  the  interest  of 
$5,000  a  year  for  life,  in  lieu  of  her  dower,  bequeathed  as 
follows : 

"I  give  and  bequeath  unto  my  daugliter,  Emily  Woodward,  the  sum  of 
$10,000,  to  be  paid  in  the  following  manner,  that  is  to  say:  the  interest 
of  $5,000  of  the  said  sum  to  be  paid  yearly  and  every  year  during  the 
natural  life  of  her  mother  ;  but  in  case  my  said  daughter  marries,  I  order 
$1,000  of  the  principal  be  paid  to  her,  and  the  interest  of  $4,000  only, 
;ipnnally,  during  the  natural  life  of  lier  mother;  but  after  tlie  decease  of 
her  mother,  I  oider  that  the  interest  of  $10,000,  or  so  much  of  the  prin- 
cipal as  remains  unpaid,  be  paid  to  her  yearly  and  every  year  during  her 
natural  life;  and  in  case  of  her  death,  she  leaving  lawful  isssue,  after  the 
death  of  her  mother,  I  do  order  said  $10,000,  or  so  much  of  it  as  remains 
unpaid,  to  be  paid  to  her  heir  or  heirs,  in  equal  proportions,  share  and 
share  alike;  but  in  case  of  the  death  of  my  said  daughter,  leaving  no 
lawful  issue,  I  order,  then,  that  said  legacy,  or  so  much  of  it  as  remains 
unpaid,  to  revert  back  to  my  estate,  and  my  residuary  legatees  be  forever 
exempt  from  paying  the  same. 

"I  give  and  bequeath  to  my  granddaughter,  Mary  B.  Woodward, 
daughter  of  my  son,  Joseph  Woodward,  deceased,  the  sum  of  $4,000,  to  be 
paid  to  her  in  the  following  manner,  that  is  to  say :  when  she  arrives  at 
the  age  of  eighteen  years  she  shall  receive  the  interest,  yearly  and  every 
year,  during  her  natural  life,  on  said  legacy  ;  but  in  case  of  her  death, 
leaving  lawful  issue,  I  order  the  said  $4,000  to  be  paid  to  her  heirs,  in 
equal  proportions,  share  and  share  alike ;  but  in  case  of  her  death,  leaving 
no  lawful  issue,  I  order  that  the  said  legacy  revert  back  to  my  estate,  and 
my  residuary  legatees  be  forever  exempt  from  paying  the  same." 

He  specifically  devised  to  each  of  his  sons,  Edward  and 
Robert,  a  farm  in  fee  simple,  and  gave  to  them  all  the  residue 
of  his  property,  in  equal  shares,  and  ordered  and  directed 
them  to  pay  the  legacies  given  by  his  will,  and  charged  his 
real  estate  with  the  payment  thereof.  He  appointed  them  ex- 
ecutors of  his  will,  and  it  was  proved  by  them.  On  the  10th 
of  May,  1868,  Robert  mortgaged  the  farm  specifically  devi.sed 
to  him,  to  the  executor  of  Job  L.  Black,  deceased,  to  secure 
the  payment  of  $4,500  and  interest. 

The  testator  was  the  owner,  at  the  time  of  his  death,  of 
another  farm  in  addition  to  those  specifically  devised,  and 
•certain  woodland,  called  in  the  pleadings  his  ''  outlands." 
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On  the  5th  of  April,  1869,  Robert  conveyed  his  interest 
in  the  last-mentioned  fai'm  to  his  brother  Edward.  The 
widow  of  the  testator  and  the  testator's  daughter  Emily,  the 
complainant,  by  deed  of  the  same  date,  released  that  property 
to  Edward,  at  the  request  of  him  and  Robert.  Subsequently 
thereto,  Robert  gave  two  other  mortgages,  one  to  William  W. 
Bullock  and  the  other  to  Barney  Reybold,  upon  the  farm 
specifically  devised  to  him.  And  Edward  gave  two  mort- 
gages on  the  farm  devised  to  him  and  Robert  by  the  residuary 
clauses  of  the  will.  Seven  judgments  have  been  recovered 
against  Robert  alone,  and  two  against  him  and  Edward,  and 
one  against  Edward  alone,  which  are  said  to  be  liens  on  the 
property  devised  to  them,  or  some  part  thereof. 

On  proceedings  for  foreclosure  and  sale,  instituted  in  this 
court,  upon  the  Bullock  mortgage,  the  premises  thereby  mort- 
gaged were  sold  to  Anthony  Bullock,  by  whom  they  were 
conveyed  to  James  ISI.  Bean.  The  sale,  however,  was  set 
aside,  but  Bean  remained  in  possession  of  the  property  at  the 
time  of  filing  the  bill  in  this  cause. 

This  suit  is  brought  by  Emily  Woodward,  to  obtain  pay- 
ment of  the  arrears  of  interest  due  upon  her  legacy,  and  also 
to  obtain  a  decree  establishing  the  proportions  in  which  the 
unreleased  land  shall  bear  the  charge  of  the  legacy,  and  di- 
recting the  sale  thereof  to  raise  and  pay  the  amount  of  the 
legacy.  After  the  death  of  the  testator,  it  was  agreed  be- 
tween Robert  and  Edward  that  they  should  each  pay  one- 
half  of  the  interest  of  the  legacies  as  it  should  become  due, 
and  one-half  of  the  principal,  if  it  should  become  payable. 
Edward  accordingly  paid  one-half  of  the  interest,  up  to 
the  1st  of  April,  1876,  and  Robert  paid  his  half  of  the  in- 
terest due  to  the  complainant,  up  to  April  1st,  1873.  Neither 
he,  nor  any  one  holding  under  him,  has  paid  anything  to  her 
on  that  account  since  that  date.  No  part  of  the  principal 
has  been  paid.  None  of  it  has  become  due,  for  the  com- 
plainant has  not  married.  Her  mother  died  August  11th, 
1873.     It   does   not   appear  whether  Robert   has   paid   any 
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interest  to  Mary.  There  is  no  evidence  on  the  subject. 
There  is  no  personal  estate  of  the  testator  out  of  which  the 
leo-acies,  or  either  of  them,  can  be  raised.  The  testator's 
debts  have  all  been  paid.  Mary  is  past  eighteen  years  of 
asre,  and  is  unmarried. 

The  testator  manifestly  did  not  contemplate  the  investment, 
by  his  two  sons,  of  the  legacies  in  question.  He  intended  to 
secure  the  payment  of  the  interest  as  it  should  become  due, 
(and  of  the  principal,  also,  if  it  should  become  payable),  by 
the  charge  upon  his  real  estate.  Should  the  legatees  not 
marry,  no  part  of  the  principal  would  ever  be  payable. 
Should  the  complainant  marry,  $1,000  of  the  principal  would 
be  payable  to  her,  and,  at  her  death,  the  rest  of  it  would  be 
payable  to  her  children,  should  she  leave  any,  but  otherwise 
it  would  not  be  payable.  Should  Mary  marry  and  leave 
children,  the  amount  of  her  legacy  would  be  payable  to  them, 
but  otherwise  it  would  never  be  payable. 

Had  the  payments  of  interest  been  promptly  met,  and  the 
security  continued  unimpaired  and  apparently  in  no  danger 
of  impairment,  there  would  be  no  propriety  in  requiring  the 
sons  to  raise  and  invest  elsewhere  the  amount  of  the  legacies  ; 
but  the  interest  is  in  arrear,  and  Robert  has  become  so  much 
embarrassed  in  his  pecuniary  affairs  that  he  has  not  only  failed 
to  pay  interest  to  the  complainant  (and  perhaps  to  Mary, 
also),  for  the  last  three  years,  but  he  has  lost  possession  of  the 
farm  specifically  devised  to  him,  and  the  rest  of  the  property 
devised  to  him  has  either  been  conveyed  away  or  is  encum- 
bered to  such  an  extent  that,  as  it  appears  by  his  answer,  a 
sale  thereof  cannot  be  avoided. 

Under  such  circumstances,  the  complainant  is  entitled  to 
the  aid  of  this  court  to  raise  the  amount  of  the  legacy  out  of 
the  property  on  which  it  is  charged,  and  to  cause  it  to  be  in- 
vested. The  arrears  of  interest  on  the  legacies,  and  the  prin- 
cipal thereof,  will  be  ordered  to  be  raised,  and  the  latter, 
when  raised,  will  be  invested  under  the  direction  of  this  court, 
to  the  end  that  the  legatees  may  receive  the  benefit  thereof 
intended  to  be  secured  to  them  by  the  will ;  and  the  holders- 
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of  subsequent  liens  upon  the  premises  which  are  to  be  sold  to 
raise  the  money,  may  be  protected  in  any  rights  they  may 
have  to  the  principal  in  the  event  of  the  complainant  and 
Mary  dying  without  leaving  lawful  issue. 

There  appears  to  be  no  equity  to  deprive  the  complainant 
of  her  priority  of  lien  upon  the  unreleased  property  devised 
to  her  brothers.  It  is  true  that  when  she  released  the  farm 
which  was  devised  to  them  by  the  residuary  clause  of  the 
will,  the  Black  mortgage,  and  perhaps  the  Skinner  judgment 
(which  appears  by  the  bill  to  have  been  recovered  against 
Robert  in  1861),  were  in  existence,  but  it  does  not  appear, 
and  it  is  not  even  alleged,  that  she  had  actual  notice  of  either 
of  them.  Unless  she  had  such  notice,  no  equity  arises  against 
her  in  favor  of  these  encumbrances,  or  either  of  them,  from 
the  release.  Blair  v.  Ward,  2  Stock  126 ;  Ward  v.  Hague, 
10  a  E.  Gr.  397. 

Mary's  legacy  is  a  lien  on  the  three  farms  and  the  out- 
lands.  The  farm  devised  by  the  residuary  clause  must  bear 
its  due  proportion  of  the  amount  of  that  legacy,  and  of  any 
arrears  of  interest  thereon  chargeable  to  Edward  in  respect 
of  his  ownership  thereof.  The  complainant's  legacy  is  a  lien 
on  only  the  other  two  farms  and  the  outlands  by  which  it  and 
the  balance  of  ^Mary's  legacy  not  chargeable  on  the  farm  de- 
vised by  the  residuary  clause  are  to  be  borne,  in  equitable 
proportions,  according  to  their  values  at  the  time  of  the  death 
of  the  testator.  The  arrears  of  interest  chargeable  on  those 
two  farms  and  the  outlands  are  to  be  borne  in  like  manner, 
Edward,  of  course,  being  credited  with  all  payments  made  by 
him  on  account  thereof. 

The  outlands  should  be  sold  before  the  farms  specifically 
devised.  I  am  not  willing,  especially  in  view  of  the  rights 
of  the  mortgage  and  judgment  encumbrancers,  to  declare, 
on  the  case  as  it  stands,  the  proportions  M'hich  the  proper- 
ties are  to  bear.  The  value  of  the  farm  specifically  devised 
to  Edward  does  not  appear  to  my  satisfaction.  It  is  esti- 
mated without  taking  into  account  the  improvements  thereon. 
The  value  of  the    improvements  is  omitted  on  the  ground 
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that  they  were  put  on  the  pro|3erty  by  Edward  himself, 
at  his  own  expense,  before  the  death  of  his  father.  This 
claim  appears,  however,  only  in  the  testimony,  and  it  does 
not  appear  there  in  such  a  manner  as  to  warrant  a  decree 
thereon.  Tlie  pleadings  are  silent  on  the  subject.  Edward 
has  not  set  up  the  claim  ;  indeed,  he  has  not  answered.  The 
improvements  probably  constituted  a  considerable  part  of  the 
value  of  the  farm. 

It  remains  to  consider  the  question  of  interest  on  the  lega- 
cies. The  legatees  are  entitled  to  receive  interest  at  the  rate 
which  they  could  have  obtained  had  the  legacies  been  raised 
and  invested. 

Under  the  circumstances,  they  have  been  entitled  to  interest 
from  Robert  and  Edward,  since  1866,  at  the  rate  of  seven  per 
cent,  per  annum.  In  that  year  the  general  rate  of  interest  in 
this  state  was  changed  from  six  to  seven  per  cent.  On  the 
arrears  they  are  therefore  entitled  to  interest  at  seven  per 
cent,  per  annum  from  the  time  when  the  arrears  became  due. 
The  interest  in  arrear  may  be  regarded  as  having  been  in  the 
hands  of  the  executors  from  the  time  when  it  became  due, 
and  they  will  be  presumed  to  have  used  it  in  their  business 
during  the  time  they  have  withheld  it.  Whether  the  interest 
on  the  legacies  began  to  run  from  the  death  of  the  testator  or 
not,  it  is  not  necessary  to  decide.  The  rule,  it  may  be  re- 
marked, which  gives  to  a  legatee  interest  from  the  testator's 
death  on  a  legacy  given  by  the  will  of  the  parent  of  the 
legatee,  or  of  one  standing  in  loco  parentis,  does  not  apply  to 
the  case  of  an  adult  legatee.  Henniori's  Exrs.  v.  Jacobus,  12 
a  E.  Gr.  28. 

Robert  and  Edward  voluntarily  began  to  pay  interest  at 
the  end  of  the  first  year  after  the  testator's  death,  and  no 
claim  is  made  in  their  behalf  in  respect  to  the  payment  of  the 
interest  for  that  year.  It  is  very  probable  that  such  payment 
was  in  exact  accordance  with  the  intentions  of  the  testator  y 
for  neither  of  the  legatees  appears  to  have  had  any  other 
means  of  support  than  the  provision  made  by  the  will  \n 
these  legacies. 
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Chaeles  AV.  Whitney 

V. 

Chaeles  H.  Eeanklix  and  others. 

1.  Where  a  married  woman  gave  to  the  firm  of  which  her  husband 
was  a  member,  her  note  for  his  indebtedness  to  such  firm,  and  the  firm 
endorsed  the  note  and  gave  a  mortgage  to  secure  its  payment,  and  she 
afterwards  voluntarily  paid  the  note  and  took  an  assignment  of  the  mort- 
gage— Held,  that  she  has  no  claim  upon  the  mortgage. 

2.  If  such  mortgage  had  been  given  to  secure  an  indebtedness  of  the 
firm  or  her  own  debt,  and  at  the  time  of  the  assignment  nothing  was  due 
upon  the  mortgage,  it  would  have  no  validity ;  for,  having  been  satisfied, 
it  was  not  in  the  power  of  the  mortgagee  to  give  it  validity  without  the 
consent  of  the  mortgagors. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

J//-.  A.  Zabriskie,  for  complainant. 

31/'.  B.  C.  Chdivood,  for  Catharine  A.  Franklin. 

The  Cha>xellob. 

The  controversy  between  the  parties  in  this  action,  which 
is  a  cross-suit  to  one  for  foreclosure  brought  bv  the  holder 
of  the  first  mortgage,  is  as  to  the  validity  of  a  mortgage, 
the  second  encumbrance,  if  it  be  valid,  in  order  of  priority 
upon  the  mortgaged  premises.  The  mortgage  in  question 
was  given  by  Charles  H.  Franklin,  Sr.,  and  Wilson  E. 
Franklin,  and  their  wives,  to  Edward  Mars.  It  is  dated  on 
the  21st  of  December,  1869,  and  purports  to  have  been 
given  to  secure  the  payment  of  84,000  in  one  year  from  its 
date,  with  interest.  Mars  assigned  it  to  Mrs.  Catharine  A. 
I'ranklin,  wife  of  Charles  H.  Franklin,  Jr.,  by  assign- 
ment dated  September  20th,  1870.  The  complainant  is  a 
judgment  creditor  of  the  mortgagors,  Charles  H.  Frank- 
lin, Sr.,  and  Wilson    E.  Franklin.      His  judgment    is    for 
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$3,823.23,  and  was  recovered  in  the  supreme  court  of  this 
state,  on  the  29th  of  December,  1869. 

The  bill  alleges  that  no  consideration  was  paid  to  Mars  for 
the  assignment  to  Mrs.  Franklin,  and  that,  in  fact,  nothing- 
was  due  on  the  mortgage  when  the  assignment  was  made,  but 
that  it  had  been  paid  and  satisfied  in  full,  and  is  kept  on  foot 
to  defraud  the  creditors  of  Charles  H.  Franklin,  Sr.,  and 
Wilson  E.  Franklin.  The  bill  prays  that  the  mortgage  may 
be  decreed  to  be  void  as  against  the  complainant. 

The  answer  of  Mrs.  Franklin  alleges  that  she  paid,  as  the 
consideration  of  the  assignment,  $3,275,  money  of  her  separate 
estate,  and  was  assured  by  Mars,  when  she  took  the  assign- 
ment, that  the  mortgage  was  a  valid  security.  The  mortgage 
was  given  to  Mars  to  secure  an  indebtedness  of  the  firm  of  C. 
H.  Franklin  &  Sons,  (composed  of  Charles  H.  Franklin, 
Sr.,  Wilson  E.  Franklin  and  Charles  H.  Franklin,  Jr., 
Jier  husband),  and  the  firm  of  C.  H.  &  W.  E.  Franklin,  to 
him.  The  former  firm  ceased  on  the  9th  of  November,  1869, 
and  was  succeeded  by  the  latter. 

When  the  mortgage  was  given,  ]\Iars  held,  for  part  of  the 
indebtedness,  the  uote  of  Mrs.  Franklin  for  $2,953.36,  dated 
at  New  York,  on  the  22d  of  October,  1869,  and  payable  three 
months  after  date,  to  the  order  of  C.  H.  Franklin  &  Sons, 
without  defalcation  or  discount,  and  therein  declared  to  be 
"  chargeable  to  and  payable  from  "  her  "  own  individual  and 
personal  estate."  This  note  was  endorsed  to  Mars,  by  the 
payees,  before  its  matui-ity.  It  was  protested  for  nonpayment, 
and  in  January,  1870,  immediately  after  it  became  due,  he 
brought  suit  against  Mrs.  Franklin  upon  it,  in  the  supreme 
court  of  the  state  of  New  York,  and  recovered  judgment 
therein  on  the  7th  of  July  following  for  $3,238.75  damages 
and  costs,  to  be  levied  and  collected  from  her  separate 
estate. 

On  the  20th  of  September  following,  she  paid  to  him 
$3,275,  somewhat  less  than  the  amount  of  the  principal 
and  interest  of  that  judgment,  on  his  assigning  to  her  the 
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mortgage  in  question ;  and  that  was  the  consideration  of  the 
assignment. 

As  appears  by  the  books  of  C.  H.  Franklin  &  Sons,  and 
C.  H.  &  W.  E.  Franklin,  there  was  nothing  due  to  Mars 
from  these  firms,  or  either  of  them,  when  the  assignment  was 
made.  He  is  not  charged  in  the  books  with  the  mortgage, 
and  when  his  account  with  the  latter  firm  closed,  on  the  29th 
of  December,  1869,  they  were  indebted  to  him  in  the  sum  of 
$36.22.  He  is  charged,  however,  with  the  note  of  $2,953.36. 
Mars  says  that  when  he  assigned  the  mortgage  the  mort- 
gagors owed  him  nothing  but  a  small  balance,  and  that  when 
the  note  of  Mrs.  Franklin  was  paid,  all  the  indebtedness  for 
which  the  mortgage  was  given  was  paid.  Mrs.  Franklin 
insists  that  that  note  was  given  without  consideration,  and 
merely  for  the  accommodation  of  the  firm  of  C.  H.  Franklin 
&  Sons.  But  such  is  not  the  evidence.  Charles  H.  Franklin, 
Sr.,  says  that  Mrs.  Franklin  considered  it  an  accommoda- 
tion note,  but  he  did  not  consider  it  so,  but  as  a  payment  of 
her  husband's  indebtedness  to  the  firm,  of  which  he  was  then 
a  member. 

Augustus  Tait,  who  had  opportunity  to  know  what  was  the 
consideration  of  the  note,  testifies  that  it  was  given  for  a  bill 
due  for  boilers  furnished  for  one  of  two  steamboats,  either  the 
"  Gladiator  "  or  the  "  R.  L.  Mabie,"  which  she  owned  wholly, 
or  in  which  she  had  an  interest  to  the  extent  of  one-half. 
The  books  of  the  firms  corroborate  this  statement.  Under 
date  of  October  22d,  1869,  the  date  of  the  note,  is  the  follow- 
ing entry : 

"  Received  from  C.  H.  Franklin,  Jr.,  owner  of  steamer 
Gladiator,  in  part  payment  of  ac't  against  said  boat,  de- 
mand notes  against  firm,  held  by  C.  A.  Franklin  as  security 
for  money  borrowed  at  different  dates,  for ^2,849  76 

Also,  C.  A.  Franklin's  note  at  3  nios.,  payable  at  2d 

Nat.  Bank,  J.  C,  for $2,953  36 

Less  3  mos.  int '.,..  52  43 

2,900  93 

$5,803  50 
Paid  cash  for  note  stamp 1  50" 
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The  steamer  "  Gladiator  "  is  credited  with  the  above  amount 
of  $5,803.50.  Under  date  of  October  13th,  1869,  the  fol- 
lowing entry  appears  in  the  books  : 

"Sold  to  C.  H.  Franklin,  jun.,  one  boiler,  two  tanks,  for  steamer  Gladia- 
tor, $6,000." 

On  account  of  this  charge,  among  others,  the  $5,803.50  are 
credited.  So  that  the  note  was  given  and  received,  not  for 
accommodation,  but  on  account  of  an  indebtedness  due,  either 
from  Mrs.  Franklin  or  her  husband,  to  the  firm  for  the 
steamer  "  Gladiator,"  which,  according  to  the  charge  above 
quoted,  was  owned  by  him.  According  to  Tait's  testimony, 
it  was  owned,  by  her.  Neither  she  nor  her  husband  (both  of 
them  were  sworn  in  her  behalf  as  witnesses)  denies  the  truth 
of  Tait's  statement  as  to  the  ownership  of  the  steamers. 

Mr.  Franklin  testifies  that  he  acted  as  his  wife's  agent,  and 
took  care  of  her  property.  The  note  appears  to  have  been 
given  under  the  following  circumstances  :  It  was  deemed  de- 
sirable, in  view  of  overtures  which  had  been  made  to  Mars 
to  induce  him  to  enter  into  the  copartnership,  to  reduce  the 
indebtedness  of  Charles  H.  Franklin,  Jr.,  to  the  concern. 
To  do  this,  Mrs.  Franklin  gave  her  note,  to  be  used  for  that 
purpose,  and  it  was  used  accordingly,  and,  as  assets  of  the 
concern,  was  endorsed  over  to  Mars,  on  account  of  the  in- 
debtedness of  the  firm  to  him.  When  Mrs.  Franklin  gave 
the  note,  her  father-in-law,  Charles  H.  Franklin,  Sr.,  as- 
sured her  that  he  would  take  care  of  it,  but  he  did  not  in  any- 
wise regard  it  as  accommodation  paper.  It  is  quite  probable 
that  he  expected  that  the  firm  would  be  able  to  pay  it  out  of 
her  husband's  profits  in  the  business,  but  that  in  no  wise 
changed  the  character  of  the  paper.  It  was  given  in  payment 
of  a  debt  due  from  her,  or  from  her  husband,  for  a  boiler  and 
tanks  furnished  to  the  "  Gladiator,"  which  belonged  either  to 
her  or  to  him.  But  it  is  insisted  by  her  counsel,  that  if  she, 
indeed,  gave  the  note  for  her  husband's  debt,  she  could  riot 
have  been  lawfully  held  liable  to  pay  it ;  and,  it  is  alleged, 
that  on  that  ground   she  contemplated  appealing    from   the 
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judgniont  which  was  recovered  aijainst  her  upon  it.  If,  then, 
she  could  not  liave  been  compelled  to  pay  the  note,  she  paid 
it  voluntarily.  She  testifies  that  Mars  agreed  with  her,  that 
if  she  would  take  the  mortgage,  he  would  drop  all  proceed- 
ings on  the  note  and  cancel  the  judgment.  Mars  says,  nar- 
rating the  circumstances  :  "  I  still  held  the  mortgage  which  I 
see  here  now,  and  sued  on  the  note  and  recovered  judgment. 
Then  they  came  to  me  and  said  if  I  would  assign  the  mort- 
gage, they  would  give  me  the  money.  I  assigned  the  mort- 
gage to  Mrs.  Franklin  and  got  $3,500  or  §3,600 ;  this  was 
only  the  amount  that  was  due  on  the  note,  and  interest  and 
expenses."  And  again  he  says :  "  When  Catharine  A.  Frank- 
lin and  I  settled,  she  paid  me  the  amount  of  the  note  and 
something  more,  and  I  assigned  the  bond  and  mortgage." 

She  and  her  husband  say,  in  their  answer,  as  before  stated, 
that  the  amount  paid  was  §3,275.  If  she  voluntarily  paid 
the  note  which  she  gave  for  her  husband's  debt  with  her  own 
money,  she  has  no  claim  upon  the  mortgage  given  by  the  en- 
dorsers of  that  note  to  secure  the  payment  thereof.  They 
were  sureties  for  her.  But  Charles  H.  Franklin,  Sr.,  swears 
that  the  mortgage  was  not  given  to  secure  the  note  at 
all,  but  other  indebtedness.  The  indebtedness  to  which  he 
thus  refers  had  been  paid  in  full  when  the  assignment  to  Mrs. 
Franklin  was  made.  The  mortgage,  in  that  case,  had  no 
validity  when  it  was  assigned,  for  it  had  been  satisfied,  and  it 
was  not  in  the  power  of  Mars  to  give  it  validity  without  the 
consent  of  the  mortgagors.  Andrews  v.  Torrey,  1  3IcCart. 
355 ;  Aticater  v.  UnderhiU,  7  C.  E.  Gr.  599.  Moreover,  I 
am  not  satisfied  that  the  debt,  for  the  payment  of  which  the 
note  was  given,  was  not  the  debt  of  Mrs.  Franklin  herself, 
incurred  for  the  improvement  of  her  separate  property.  The 
mortgage  has  no  validity. 

There  will  be  a  decree  in  accordance  with  these  views. 
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John  G.  Symmes,  administrator  de  bonis  non  of  William 
Selover,  deceased. 


WooDBRiDGE  Steojstg  and  Peter  L.  Suydam.* 

1.  That  a  bond  and  mortgage,  made  in  the  name  of  the  husband,  were 
■derived  from  the  sale  of  the  separate  estate  of  the  wife,  does  not,  of  itself, 
create  a  trust  in  her  favor. 

2.  Where  the  administrator  of  the  husband  assigned  such  mortgage  to 
the  wife,  without  any  consideration,  it  was  held  to  have  been  a  fraud  upon 
the  estate  of  the  intestate,  and  tliat,  in  equity,  no  title  passed  to  her,  and, 
consequently,  none  passed  to  her  assignee,  as  against  the  administrator  de 
bonis  non  of  the  intestate. 

3.  But  it  is  valid  as  against  the  estate  of  the  administrator  who  executed 
such  assignment,  and  his  estate  is  first  in  the  order  of  liability  to  make 
compensation  for  it. 

4.  It  is  the  duty  and  policy  of  the  court  to  settle  and  adjust,  in  one  suit, 
all  claims  between  the  parties  in  reference  to  the  subject  matter  of  the 
litigation,  if  possible. 

5.  A  decree  may  be  made  determining  the  rights  of  codefendants  in  a 
controversy  between  themselves,  in  which  the  complainant  has  no  interest, 
when  the  question  is  properly  brought  before  the  court  by  the  pleadings 
and  proof. 

6.  Where  a  bill  prays  an  answer  without  oath,  such  answer,  although 
not  evidence  for  the  defendants,  is  evidence  against  them. 


Bill  for  relief     On  final  hearing  on  pleadings  and  proofs. 
Mt'.  B.  Gummere,  for  complainant. 
Mr.  James  Wilson,  for  defendants. 

The  Chancellor. 

The  controversy  between  the  parties  is  in  reference  to  a 
bond  and  mortgage  given,  in  18G6,  by  Elizabeth  G.  Mc- 
Dowell and  Mary  A.  Bennett  and  her  husband  to  William 

*  Cited,  9  Stew.  Eq.  396. 
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Selover,  deceased,  late  of  the  county  of  Middlesex,  for  $3,100' 
and  interest. 

Mr.  Selover  died  intestate,  on  the  16th  of  September,  1866,. 
leaving  a  widow  and  two  children.  One  of  the  latter  is  dead^ 
On  the  16th  of  October,  1866,  letters  of  administration  on  his 
estate  were  issued  to  Andrew  McDowell,  who  filed  an  inven- 
torv  in  which  the  bond  and  mortgage  were  included.  Mr. 
McDowell  died  before  completing  the  administration  of  the 
estate,  and,  in  1867,  administration  de  bonis  non  was  granted 
to  Thomas  S.  Stults,  of  ^Middlesex  county,  who  died  in  1875. 
He  filed  no  inventory,  and  rendered  no  account  of  his  admin- 
istration. Aft:er  his  death,  and  in  the  last-mentioned  year, 
administration  de  bonis  non  was  granted  to  the  complainant, 
who  filed  an  inventory,  charging  himself  therein  with  the 
bond  and  mortgage  in  question.  It  appears  that  in  the  year 
1868,  the  widow  applied  to  the  defendant,  Mr.  Strong,  for  a 
loan  of  $600,  on  the  security  of  the  bond  and  mortgage  ;  that 
then  she  had  not  the  legal  title  to  those  instruments,  or  either 
of  them,  but  Mr.  Strong,  who  was  acting  for  himself  and 
others,  as  executors  of  Richard  Manly,  deceased,  drew  an 
assignment,  to  be  executed  by  the  then  administrator  de  bonis 
non,  Mr.  Stults,  assigning  the  bond  and  mortgage  to  her. 
Stults  executed  it  accordingly,  on  the  17th  of  August,  1868, 
without  receiving  any  consideration  therefor,  although  the 
assignment  acknowledged  the  receipt  of  $3,100  as  considera- 
tion. Mrs.  Selover  thereupon,  on  the  same  day,  assigned  the 
bond  and  mortgage  to  the  executors  of  Manly,  as  collateral 
security  for  a  loan  of  S600  from  them  to  her.  Subsequently, 
and  on  the  12th  of  January,  1869,  she  executed  and  delivered 
to  Mr.  Strong,  as  trustee  of  Peter  L.  Suydam,  an  absolute 
assignment  of  the  bond  and  mortgage,  for  the  considei'ation, 
as  expressed  in  the  assignment,  of  $3,277.81. 

The  bill  prays  answer  without  oath.  The  defendants, 
Strong  and  Suydam,  only  have  answered.  The  only  witness 
sworn  in  the  cause  is  Mrs.  Selover.  She  testifies  that  the 
bond  and  mortgage,  though  given  to  secure  purchase-money 
on   the  sale,  by   her,  of  her  iuterest   in  land,  were  made  to 
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3ier  husband,  by  her  direction,  as  a  gift  to  him,  and  that  she 
subsequently  informed  him  that  she  had  given  them  to  him 
accordingly.  They  were  executed  on  the  16th  of  March, 
1866.  He  died  on  the  16th  of  September,  six  months  after- 
wards. His  administrator,  Mr.  McDowell,  Avas  her  brother. 
The  letters  were  issued  to  him  on  the  16th  of  October,  1866, 
and  on  that  day  he  filed  his  inventory,  which  included  the 
bond  and  mortgage,  therein  appraised  at  the  whole  amount 
of  the  principal,  and  interest  from  the  date  thereof. 

The  bill  alleges  and  charges  that  the  bond  and  mortgage 
are  the  property  of  the  estate  of  Mr.  Selover ;  that  the  as- 
signment by  Mr.  Stults  (who  was  the  brother-in-law  of  Mr. 
Selover)  was  without  consideration ;  was  a  breach  of  his  trust 
as  administrator,  and  passed  no  title  thereto  to  Mrs.  Selover, 
and  that  the  title  of  Mr.  Strong  is  therefore  invalid  as  against 
the  complainant.  It  alleges  that  there  are  valid  claims  against 
the  estate  of  Mr.  Selover,  which  have  been  duly  proved  and 
presented  to  the  complainant  as  administrator,  amounting  to 
more  than  $1,200,  besides  large  arrears  of  inj:erest,  which 
there  are  no  assets,  except  the  bond  and  mortgage  in  question, 
to  pay. 

It  appears  by  the  answer,  that  when  application  was  made 
to  Mr.  Strong  for  the  loan  of  $600  on  the  bond  and  mort- 
gage as  collateral  security,  he,  perceiving  that  they  were  in 
favor  of  Mr.  Selover,  objected  to  them  on  that  account ;  that 
it  was  then  alleged  by  Mrs.  Selover  that  they  were  in  fact  her 
own  property,  having  been  received  as  security  for  the  pur- 
chase-money of  real  property  belonging  to  her,  and  that, 
though  in  the  name  of  her  husband,  he  held  them,  in  fact, 
only  as  trustee  for  her.  She  furtlier  stated  that  tlie  adminis- 
trators had  recognized  her  claim,  and  she  assured  him  that  Mr. 
Stults  would  execute  an  assignment  to  her  in  acknowledgment 
thereof. 

It  further  appears  by  the  answer,  that  Mr.  Strong  then,  at 
her  request,  drew  an  assignment  from  Mr.  Stults,  as  adminis- 
trator, to  her,  and  gave  it  to  her,  and  it  was  afterwards  brought 
back  to  him  executed  bv  Mr.  Stults  as  administrator.     AYhile 
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the  answer  is  not  evidence  in  the  cause  for  the  defendants,  by 
whom  it  is  filed,  it  is  evidence  against  them.  It  substantiates 
the  fact  that  Mr,  Strong  liad  notice  that  the  assignment  from 
!Mr.  Stults  was  without  consideration,  and  was,  in  fact,  a  de- 
nial of  the  trust  which  appeared  on  the  face  of  the  instruments^ 
inasmuch  as  they  purported  to  be  the  absolute  property  of  the 
estate  of  Mr.  Selover. 

That  the  statement  alleged  to  have  been  made  by  Mrs.  Sel- 
over, that  neither  of  the  administrators  had  claimed  the  bond 
and  mortgage,  was  untrue,  could  have  been  proved  by  refer- 
ence to  the  inventory  of  McDowell  on  the  files  of  the  surro- 
gate's office  of  the  county  of  Middlesex.  That  the  bond  and 
mortgage  were  the  property  of  the  estate,  appeared  upon  their 
face.  That  they  were  derived  from  the  sale  of  the  separate 
estate  of  ^Irs.  Selover,  would  not,  made  as  they  were  in  favor 
of  her  husband,  of  itself,  create  a  trust  in  her  favor.  The 
proof  is  that,  though  derived  from  that  estate,  they  were  in- 
tended as,  and  understood  by  Mr.  Selover  to  be  a  gift  from 
his  wife.  Her  right  to  them  as  ag-ainst  her  husband's  admin- 
istrator,  is  not  only  not  proved,  but  is  disproved. 

It  is  urged  that  her  testimony  is  not  entitled  to  credit,  be- 
cause she  appears  to  have  entirely  forgotten  the  fact  of  the 
second  assignment  of  the  bond  and  mortgage  bv  her,  and 
the  receipt  of  the  checks  which  are  said  to  have  constituted^ 
and  which  I  have  no  doubt  did  constitute,  the  consideration 
therefor.  But,  when  the  instruments  were  shown  to  her^ 
she  at  once  acknowledged  her  signature  upon  them.  It 
seems  probable  that  she  was  but  little  acquainted  with  busi- 
ness matters,  especially  legal  afiairs,  and  that  the  transac- 
tions with  ;Mr.  Strong  were  conducted  on  her  behalf  by 
Samuel  C.  Applegate,  rather  than  by  her.  He  was  her 
brother-in-law,  and  appeai-s  to  have  been  a  man  of  business 
in  whom  the  business  community  of  Xew  Brunswick  had 
full  confidence  at  that  time.  The  loan  of  S600  was  ob- 
tained for  his  benefit,  and  at,  and  only  at,  his  urgent  so- 
licitation. She  appears  to  have,  in  fact,  had  no  recollec- 
tion of  the  second  transaction.     But  if  her  testimonv  were 
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stricken  out  of  the  cause,  the  case  would  not  be  changed  in 
favor  of  Messrs.  Strong  and  Suydam.  The  assignment  by 
Stults  to  Mrs.  Selover  was  a  fraud  upon  the  estate  of  his 
intestate,  and  the  answer  admits  notice  of  its  character,  that 
it  was  without  consideration.  In  equity  no  title  passed  by  it, 
and,  of  course,  none  passed  by  the  assignment  to  Mr.  Strong, 
as  against  the  representative  of  the  estate  of  Mr.  Selover. 
But  it  is  valid  as  against  Stults's  estate.  It  is  the  duty  and 
policy  of  the  court  to  settle  and  adjust  all  claims  between  the 
parties,  in  reference  to  the  subject  matter  of  the  litigation,  in 
one  suit,  if  possible  (Shannon  v.  Merseles,  Sax.  4-^S),  and  a 
decree  may  be  made  determining  the  rights  of  codefendants 
in  a  controversy  between  themselves,  in  which  the  complainant 
has  no  interest,  when  the  question  is  brought  before  the  court 
by  the  pleading  and  proofs.  Vanderveer  v.  Holcomb,  !2  C.  E. 
Gr.  54.7. 

In  this  case  it  is  the  duty  of  the  court  to  do  justice,  as 
between  the  estate  of  Stults  and  Messrs.  Strong  and  Suydam, 
in  reference  to  the  subject  matter  of  the  litigation,  by  so 
framing  the  decree,  by  establishing  the  order  of  liability 
between  these  parties  in  compensating  the  estate  of  Selover 
for  the  bond  and  mortgage,  as  to  render  unnecessary  another 
suit  by  Messrs.  Strong  and  Suydam  against  Stults's  estate  for 
indemnity,  and  also  to  provide  for  indemnity  to  them  out  of 
Mrs.  Selover's  interest  in  the  bond  and  mortgage. 

The  bill  prays,  among  other  things,  that  the  defendants,  or 
some  of  them,  may  be  decreed  to  account  for,  and  to  pay  to 
the  complainant,  the  principal  and  interest  secured  by  the 
bond  and  mortgage.  The  administrator  of  Stults  and  Mr. 
Strong,  will  be  required  to  make  compensation  to  the  estate 
of  Selover,  and  the  injunction  will  be  retained  until  that 
shall  have  been  done.  The  estate  of  Stults  is  first  in  the 
order  of  liability.  It  appears  that  there  will  probably  be  a 
surplus  of  the  proceeds  for  distribution,  after  paying  the 
debts  and  expenses  of  settling  the  estate.  Of  this  surplus, 
Mrs.  Selover  will  be,  by  law,  entitled  to  one-half,  as  widow 
and  one  of  the  next  of  kin  of  her  infant  child,  who  died  after 
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the  death  of  Mr.  Selover.  The  surviving  child  will  be  en- 
titled to  the  other  half.  The  vridow  received,  from  Mr. 
Strong  as  trustee,  at  the  delivery  of  the  last  assignment,  the 
full  amount  of  the  principal  and  interest  of  the  bond  and 
mortsrage. 

The  estate  will  be  settled  under  the  direction  of  this  court, 
and  the  distribution  of  the  surplus  will  be  made  here.  On 
such  distribution,  the  amount  to  which  by  law  she  would  be 
entitled,  will  be  disposed  of  to  indemnify,  as  far  as  it  will  go, 
for  the  payment  to  be  made  under  the  decree  to  l)e  made  upon 
this  decision. 


Joseph  Ratzer  and  others 


JoHX  Ratzer,  Sr.,  and  others. 


1.  A  partnership  decreed  to  have  existed  between  three  brothers,  all 
past  their  majority,  in  a  business  carried  on  by  them  in  the  name  of  R. 
Brothers,  but  claimed  by  their  father  and  one  of  the  brothers  to  have 
been,  notwithstanding  the  firm  name,  the  business  of  the  father  alone. 
The  father  and  the  last-mentioned  brother  insisted  that  the  complainants 
worked  for  their  father  in  the  business,  in  consideration  of  their  support 
and  pocket-money  alone,  and  under  a  sort  of  family  arrangement. 

2.  In  the  absence  of  any  agreement  as  to  the  interests  of  the  partners, 
a  partnership  is  presumed  to  have  been  carried  on  for  the  joint  interest  of 
the  partners,  and  each  is  entitled  to  an  equal  share  of  the  profits  with  the 
others.  So,  too,  the  fact  that  the  business  is  carried  on  in  the  names  of 
the  persons  by  whom  it  is  conducted,  raises  the  presumption  that  it  is  their 
business. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
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Mr.  J.  B.  Vredenburgh,  for  clefendauts. 

The  Chancellor. 

The  bill  is  filed  by  Joseph  Ratzer  and  John  Ratzer,  Jr.,^ 
against  their  father  and  mother  and  their  brother  Felix.  It 
prays  a  dissolution  of  an  alleged  copartnership  between  the 
complainants  and  their  brother,  in  the  business  of  teaming, 
and  selling  brewers'  grains,  and  in  quarrying,  and  an  account 
from  their  father  and  mother  for  moneys  alleged  to  have  been 
received  by  them  in  trust  from  the  earnings  of  the  complain- 
ants and  the  proceeds  of  the  business.  The  testimony,  which 
consists  mainly  of  the  depositions  of  the  parties,  is  extremely 
voluminous.  I  do  not  deem  it  necessary,  however,  to  refer  to 
its  details  at  any  great  length. 

It  appears  that  the  complainant,  Joseph  Ratzer,  from  the 
time  he  attained  his  majority  (in  or  about  1860)  up  to  Novem- 
ber, 1865,  labored  as  a  mechanic,  at  good  wages,  away  from 
his  father's  house,  and  delivered  over  to  his  mother,  from 
time  to  tiuie,  to  be  kept  for  him,  the  surplus  of  his  earnings 
over  the  amount  expended  by  him  for  his  maintenance,  and  a 
small  amount  of  pocket-money ;  that  at  the  last-mentioned 
date  he  proposed  to  go  to  Delaware,  but  was  urged  by  his 
parents  to  stay  in  Paterson,  where  they  lived,  and  work  at 
the  business  of  carting,  which,  on  their  persuasion,  he  con- 
sented to  do,  and,  having  procured  the  necessary  horses, 
wagons  and  harness,  he  entered  upon  the  business.  In  1866, 
his  brother  Felix,  who  had  come  to  New  Jersey  from  Chicago, 
joined  him  in  the  business,  and  in  May,  1867,  their  brother 
John,  who  then  lived  with  his  father,  entered  into  it  with 
them.  The  association  of  the  three  brothers  in  the  business 
continued  until  the  9th  of  August,  1874,  when  a  rupture  and 
dissolution  of  the  association  occurred  through  the  refusal  of 
Felix  and  the  parents  to  come  to  any  settlement  with  the  com- 
plainants in  respect  to  the  property  which  had  been  acquired 
in  the  business. 
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A  large  part  of  the  moneys  received  from  the  business  was 
delivered  over  to  the  mother,  who  deposited  it  in  the  savings 
bank ;  sometimes  in  her  own  name,  and  sometimes  in  that  of  her 
husband.  AYith  the  money  so  deposited  real  estate  was  pur- 
chased, the  title  to  Avhicli  was  taken  in  the  name  of  the  father, 
and  other  investments  were  made  in  his  name.  With  part  of 
the  money  some  land  was  bought  in  the  name  of  Felix.  The 
defendants  allege  that  the  business  in  which  the  sons  were  so 
engaged,  from  1865  to  1874  was,  with  the  exception  of  one  or 
two  years,  when  it  was,  as  they  allege,  carried  on  by  the 
father  and  Felix,  the  business  of  the  father  alone.  That 
Joseph  delivered  over  to  his  mother  his  surplus  earnings 
while  he  wor!  "l  on  his  own  account  as  a  mechanic,  is  not 
denied,  but  it  .  denied  that  they  were,  in  the  aggregate,  of  so 
large  amount  u.^  he  claims  (§1,200  to  $1,400),  and  it  is  alleged 
that  he,  from  time  to  time,  received  from  her  so  much  of  the 
money  as  he  called  for.  Xot  only  is  the  trust,  as  to  this 
money,  absolutely  denied,  but  the  mother  claims  that  it  was 
bestowed  upon  her  as  a  gift.  It  is  not  denied  that  the  profits 
of  the  business  carried  on  by  the  three  brothers,  up  to  Au- 
gust, 1874,  went  into  the  hands  of  their  father  and  mother, 
except  §1,000,  said  to  have  been  paid  to  Felix,  on  the  dis- 
solution of  the  alleged  partnership  between  him  and  his 
father,  and  so  much  as,  after  the  rupture,  John  Ratzer,  Jr., 
collected  and  did  not  account  for,  and  the  amount  received 
by  each  of  the  sons,  for  support  and  pocket-money. 

In  1866  the  father  was  accidentally  introduced  to  a  ver\^ 
protitable  business,  buying  "grains"  from  the  brewers,  and. 
retailing  them  to  the  farmers  for  feed  for  cows.  After  con- 
ducting it  for  a  very  short  time  as  agent  for  the  person  (a 
Mr.  Wiggers)  through  whom  he  became  acquainted  with  it, 
and  who  obtained  the  grains  from  the  breweries,  he  made 
arrangements  to  obtain  them  himself,  and  thenceforward 
the  entire  business  was  carried  on  in  the  name  of  J.  &  F. 
Ratzer,  until  1868,  from  which  time,  until  August  9th^ 
1874,  it  was  conducted  in  the  name  of  Ratzer  Brothers.     In 
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1870,  a  farm  of  forty-two  and  one-half  acres,  at  Preakness, 
in  Passaic  county,  was  bought  with  the  profits  of  the  busi- 
ness, and  the  title  taken  by  the  father.  Soon  afterwards,  the 
three  sons  added  to  their  business  that  of  quarrying,  which 
they  conducted  on  that  land,  under  the  same  firm  name  of 
Ratzer  Brothers.  All  the  proceeds  of  this  business,  over  the 
expenses,  were  handed  over  to,  and  retained  by  their  father 
and  mother.  That  the  three  sons  worked  together  from  the 
beginning  of  their  association  to  August  9th,  1874,  is  ad- 
mitted. That  the  complainants  received  out  of  the  business 
but  little  more  than  their  support,  is  not  denied.  That  the 
business  of  buying  and  selling  grains  was  exceedingly  profit- 
able, and  that  the  father  and  mother  received,  with  the  excep- 
tions before  mentioned,  all  the  profits,  and  still  hold  them, 
and  refuse  to  account  to  the  complainants  for  any  part  of 
them,  is  also  admitted.  The  defendants  insist,  as  before 
stated,  that  the  business,  from  the  beginning,  with  the  excep- 
tion of  the  period  covered  by  the  alleged  partnership  between 
the  father  and  Felix,  belonged  wholly  to  the  father,  and  that 
the  sons  worked  in  it  for  him  as  workmen  merely,  without 
compensation,  except  support  and  pocket-money.  There  is 
no  proof  that  any  agreement  or  understanding  existed  that 
the  sons,  who  were  past  their  majority,  were  to  give  to  their 
parents  their  earnings,  and  their  profits  of  the  business,  or 
any  part  of  them.  Indeed,  the  evidence  is  to  the  contrary. 
Not  only  do  the  complainants  swear  that  there  was  no  such 
agreement,  and  that  their  earnings  and  their  shares  of  the 
profits  of  the  business  were  to  be  accounted  for  to  them,  but 
it  appears  that  the  rupture  between  the  parties  was  occasioned 
by  the  demand  of  the  complainants  for  their  shares  of  the 
profits  and  their  earnings.  Besides,  it  appears  satisfactorily 
that  the  mother  admitted  the  trust  on  which  the  money  was 
held,  for  she  was  solicitous  to  keep  some  of  her  purchases 
from  Joseph's  knowledge,  because,  as  she  said,  he  would  not 
approve  of  the  expenditure,  and,  as  she  expressed  it,  "  would 
want  his  money,  and  clear  out." 

It  also  appears,  that  when  Felix  received  from  his  father 
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$1,000,  with  which  to  buy  furniture  for  his  house,  Josepli, 
as  Felix  said,  complained  of  it.  The  business  was  at  first 
carried  on  by  Joseph  and  Felix  (who  were  both  of  age,  and 
both  capable  of  transacting  it),  under  the  firm  of  J.  &  F. 
Ratzer.  Though  Felix,  and  his  father  and  mother,  allege 
that  the  firm  of  J.  &  F.  Ratzer  was  composed  of  the  father 
and  Felix,  yet  the  evidence  of  such  an  arrangement  is  very 
indistinct  and  unsatisfactory.  Ev^en  Felix  himself  testifies 
on  the  subject  in  such  a  way  as  to  cast  discredit  upon  his 
testimony.  He  says,  when  questioned  on  the  subject  of  the 
arrangement  under  which  the  alleged  partnership  subsisted : 

"  I  made  the  arrangement  with  my  father  to  go  in  partnership  with  him 
as  an  equal  partner,  I  think. 

Q.  "  Why  do  you  say,  you  '  think  '  ? 

A.  "  Tliat  is  the  best  of  my  recollection, 

Q.  "  You  don't  know,  then,  now,  whether  you  went  in  as  an  equal  part- 
"ner  or  not  ? 

A.  "  To  the  best  of  my  recollection,  I  did." 

On  the  question  being  repeated,  he  says : 

"  To  the  best  of  my  memory,  I  did  go  into  the  partnership  equally  with 
my  father. 

Q.  "  Is  your  memory  not  clear  and  distinct  on  that  point  ? 

A.  "Yes,  sir;  I  think  it  is. 

Q.  "  Why  do  you  say  you  '  think,'  thep,  again  ? 

A.  "  Because,  to  the  best  of  my  recollection,  I  did  go  into  partnership 
■with  him  (with  ray  father)  at  the  time  I  specified ;   in  fact,  I  know  I  did. 

Q.  "  And  do  you  know  the  terms  now  ? 

A.  "To  the  best  of  my  recollection,  I  was  to  have  one-half  of  the 
profits." 

He  further  says  that  his  father  was  dissatisfied  with  him 
•when  the  partnership  ended,  and  was  unwilling  to  continue 
the  arrangement,  because  of  the  inequality,  inasmuch  as  his 
father  received,  in  consideration  of  his  own  services  and 
those  of  the  complainants,  only  one-half  of  the  profits, 
while  Felix  received  one-half  for  his  services  alone.  He 
further  says  his  father  and  lie  had  a  settlement  at  the  disso- 
lution of  the  partnership,  and  that    there  was  a  little  over 
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$1,000  due  him.  He  says  he  went  into  partnership  with  his 
father  late  in  the  fall  of  1867,  and  continued  in  it  till  late  in 
the  spring  of  1869. 

Now,  his  father  testifies  that  that  partnership  began  in 
May,  1868,  and  continued  about  one  year;  that  the  profits 
were  about  $2,500,  or  $2,600,  and  that  the  reason  they  dis- 
solved the  partnership  was,  that  Felix  was  satisfied  with; 
what  he  gave  him  when  they  settled,  which,  according  to  the 
father's  statement,  was  $1,000.  It  appears,  however,  that 
instead  of  paying  that  money  to  Felix,  his  father  deposited 
it  in  a  savings  bank  in  his  own  name.  Again,  he  says  that 
the  reason  of  the  dissolution  was,  that  Felix  "  wanted  it  so ; 
that  he  said  he  would  work  for  him  like  the  other  boys,  and 
would  be  satisfied  if  he  got  only  what  he  needed  for  his 
family."  So  that,  according  to  the  testimony  of  the  father, 
Felix  voluntarily  abandoned  a  right  to  the  half  of  the  profits, 
singularly,  and  with  remarkable  self-abnegation,  preferring  to 
accept  for  his  services,  out  of  this  very  profitable  business,  a 
mere  support  for  himself  and  his  family,  instead  of  such  sup- 
port and  one-half  of  the  profits ;  for  it  appears  by  the  testi- 
mony of  the  father,  that  during  the  partnership  Felix's 
family  was  supported  by  the  former.  The  evidence  of  the 
alleged  partnership  between  Felix  and  his  father  is  by  no 
means  satisfactory.  That  the  latter  took  some  part  in  the 
business,  however,  is  apparent. 

Soon  after  John  entered  into  the  business,  the  firm  name 
of  Ratzer  Brothers  was  adopted.  It  is  true,  Felix  testifies 
that  it  was  not  until  1870  that  that  name  was  used,  but  it 
appears  from  John  Garry's  testimony  that  they  did  business 
under  it  in  1867  or  1868  ;  and  Oscar  D.  Wickham  testifies 
that  he  had  a  contract  with  the  firm  in  1868  or  1869,  and 
that,  though  he  has  known  them  since  the  former  year,  he 
never  knew  them  except  as  the  firm  of  Ratzer  Brothers. 
From  the  evidence,  it  is,  to  say  the  least  of  it,  quite  as  prob- 
able that  in  the  beginning,  when  only  Joseph  and  Felix  were 
associated  together,  the  firm  name  of  J.  &  F.  Ratzer  was 
composed  of  their  names,  as  that  it  was  composed  of  the  names 
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of  their  father  and  Felix.  And  when  John  entered  into  the 
concern,  the  firm  name  would,  if  the  firm  was  composed  of 
the  three  brothers,  naturally  have  become  Ratzer  Brothers. 
Felix,  and  his  father  and  mother,  all  testify  that  the  business 
was  the  father's  at  the  time  when  the  latter  name  was  adopted, 
and  that  it  continued  to  be  his  from  thence  forward.  There 
is  proof  that  business  cards,  in  the  name  of  Ratzer  Brothers, 
were  issued  by  those  who  conducted  the  business  as  late  as 
1873.  The  answer  states  that  "  the  issuing  of  cards  in  the 
name  of  Ratzer  Brothers  was  the  work  of  the  complainant 
John,  who  issued  them  without  authority  from  his  father  and 
Felix,  but  that  they  afterwards  acquiesced  therein,  for  the 
reason  suggested  by  him,  that  there  being  great  competition, 
the  business  would  have  a  greater  prospect  of  success  if  it 
were  supposed  to  be  conducted  by  a  firm  of  several  persons, 
than  if  known  to  be  conducted  by  one  person  only."  The 
proof,  however,  is  not  that  John  issued  the  cards,  but  that 
Felix  himself  got  them  printed.  There  can  be  no  doubt  that 
the  change  of  the  name  under  which  the  business  w^as  con- 
ducted was  deliberately  made,  with  full  knowledge  thereof 
on  the  part  of  both  Felix  and  his  father.  It  appears  that 
the  harness  was  conspicuously  marked  with  the  name  of 
Ratzer  Brothers  when  the  name  was  adopted,  which  was  in 
1867  or  1868,  and  that  afterwards  the  business  was  conducted 
in  that  name  until  August,  1874;  and  also,  that  in  1873, 
thousands  of  cards,  bearing  that  name  and  advertising  the 
business  of  the  firm,  were  distributed. 

The  testimony  of  Oscar  D.  Wickham  is  not  only  evidence 
of  the  early  use  of  the  firm  name  of  Ratzer  Brothers,  but 
also  that  after  the  formation  of  that  firm  the  father  had  no 
interest  in  the  business.  He  says  that  he  and  his  partner, 
having  a  contract  with  Ratzer  Brothers  for  the  delivery  of 
grains  by  the  latter  to  them,  he  went  to  Paterson  to  see 
about  it — to  see  who  owned  the  grains — and  the  father  told 
him  that  neither  one  of  the  boys  was  there;  that  he  (the 
witness)  would  have  to  see  some  of  the  boys,  as  they  owned 
the  grain  business  ;  that  afler  that  he  saw  Felix,  at  Paterson, 
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at  his  father's  house ;  that  Felix  said  that  he  expected  to  fiil- 
lill  the  contract  which  the  witness  and  his  partner  held,  and  he 
did  so  ;  that  after  that  he  called  again  on  Felix,  to  see  if  he 
could  get  more  grains  than  the  contract  called  for,  and  that 
Felix  then  introduced  hini  to  his  brothers,  Joseph  and  John, 
as  partners  in  the  grains  trade.  He  says  that  he  had  heard 
that  John  Ratzer,  Sr.,  was  in  the  grains  trade,  but  the  old 
man  denied  it ;  that  Felix  told  him  his  brothers  were  partners 
in  the  grains  trade,  and  that  his  father  had  nothing  to  do  with 
it,  only  to  sell  the  grains  that  they  sent  him  to  sell ;  and  he 
further  testifies  that  the  old  man  told  him  he  must  see  the 
iboys  to  get  more  grains  ;  that  they  owned  the  business.  In 
August,  1874,  Felix,  substantially  denying  his  father's  right 
to  participate  in  the  conduct  of  the  business,  wrote  to  John 
that  the  bargains  made  by  their  father  therein  were  not  to  be 
recognized.  That  the  firm  of  Ratzer  Brothers,  composed  of 
the  complainants  and  Felix,  carried  on  the  business  of  quarry- 
ing, is  proved.  It  is  also  proved,  it  may  be  remarked,  that 
in  1873,  the  complainant  John  Ratzer,  Jr.,  entered  into  a 
valuable  contract,  in  his  own  name,  for  carting,  with  a  corpo- 
ration in  Paterson,  and  the  proceeds  thereof,  nearly  $1,000, 
went  into  the  business  of  Ratzer  Brothers.  Since  the  rupture, 
the  business  has  been  carried  on  by  Felix,  in  his  own  name, 
though  he  and  his  father  both  say  it  belongs  entirely  to  the 
latter,  and  Felix  professes  to  have  no  interest  in  it,  except  as 
a  manager,  and  to  be  entitled  to  no  compensation,  except  his 
maintenance,  and  whatever  else  his  father  sees  fit  to  give  him. 
The  firm  of  Ratzer  Brothers  brought  suit  for  a  debt  (grains 
sold  in  1872)  in  New  York,  and  Felix,  in  November,  1874, 
swore  before  the  referee,  that  the  firm  was  composed  of  him- 
self, and  Joseph  and  John.  His  father,  when  called  upon,  in 
1874,  to  endorse  a  note  which  the  complainants  and  Felix  had 
signed,  for  a  partnership  debt  due  from  Ratzer  Brothers,  re- 
fused to  endorse  it. 

The  complainants,  in  August,  1874,  asked  for  a  settlement, 
for  their  share  of  the  proi)erty  which  was  the  result  of  the 
business  of  their  firm,  and  tlieir  request  was  denied;  their 


144  CASES  IN  CHAXCERY.  [28  Eq. 

Katzer  v.  Eatzer. 

father  claiming  to  be  the  absolute  owner  of  all  the  property 
which  he  had  purchased  with  the  profits  of  the  business  of 
their  firm.  They  and  Felix  worked  together  in  a  successful 
business  for  over  seven  years.  It  was  conducted  in  his  and 
their  names.  In  the  absence  of  any  agreement,  it  would, 
under  the  circumstances,  be  presumed  to  have  been  so  con- 
ducted for  their  joint  interest,  as  partners,  aud  they  would  be 
held  to  be  entitled  to  equal  shares  of  the  profits.  They  were 
liable  for  its  debts.  The  presumption,  from  the  fact  that  it 
was  carried  on  by  them  in  their  own  names,  is  that  it  was 
their  business.  There  is  no  evidence  that  any  money  of  their 
father  was  employed  in  it.  The  horses,  wagons  &c.,  used 
in  the  business,  were  their  property.  They  are  entitled  to 
relief.  There  will  be  a  decree  that  the  partnership  business 
done  by  the  complainants  and  Felix,  from  the  spring  of  1867 
to  the  9th  of  August,  1874,  was  the  business  of  the  com- 
plainants and  Felix,  and  that  their  father  had  no  interest 
therein  ;  that  the  business  of  buying  aud  selling  grains  done 
prior  to  that  time,  was  done  for  the  joint  account  of  Joseph 
and  Felix  and  their  father ;  that  the  teaming  business  done 
prior  to  the  commencement  of  the  business  of  the  firm  of  Rat- 
zer  Brothers  was  the  business  of  Joseph  and  Felix,  and  that 
their  father  had  no  interest  therein,  and  there  will  be  an  ac- 
count accordingly.  Mary  Ann  Ratzer  will  be  decreed  to  ac- 
count to  the  complainants  for  the  money  received  by  her  from 
them  respectively.  John  Ratzer,  Sr.,  will  be  decreed  to  ac- 
count to  them  respectively  for,  and  to  hold  accordingly  in 
trust  for  them,  their  respective  shares  of  the  property  in  his 
hands,  bought  with  money  in  which  they  had  an  interest,  and 
to  account  for,  and  to  hold  in  trust  for  them,  their  respective 
shares  of  the  investments  of  money  in  which  they  had  an 
interest.  Felix  will  be  ordered  to  account  for,  and  to  hold 
in  trust  for  them,  their  shares  of  the  property  in  his  hands 
bought  with  the  partnership  money.  On  the  other  hand, 
they  will  be  required  to  account  to  their  father  for  their 
board  and  lodging,  and  to  account  for  moneys  received  by 
them,  from  their  father  and  mother,  since  their  majority.     In 
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the  account,  they  will  respectively  be  required  to  account,  of 
course,  for  any  partnership  moneys  received  by  them  directly. 


The  Camden  Horse  Railroad  Company 


The  Citizens  Coach  Company.* 

The  public  right  to  nse  a  horse  railroad  track,  in  the  streets  of  a  city, 
for  vehicles,  incidentally  in  traveling  through  the  streets,  does  not  author- 
ize a  transportation  company  to  use  it  in  competition  with  the  railroad 
company. 


Bill  for  injunction.     On  order  to  show  cause. 
Mr.  D.  J.  Pancoast,  for  complainants. 
3£r.  A.  C.  Scovel,  for  defendants. 

The  Chancellor. 

The  complainants  were  incorporated  by  act  of  the  legisla- 
ture, approved  March  26th,  1866.  P.  L.  of  1866  p.  64,0. 
By  their  charter  they  were  empowered  to  construct,  use, 
operate  and  maintain  a  horse  railroad,  with  the  necessary 
turnouts,  through  and   along   certain   streets  of  the  city  of 

*  Reversed,  2  Stew.  Eq.  299 ,-  S.  C,  4  Slew.  Eq.  525,  6  Stew.  Eq.  267. 

Note. — That  another  horse  railroad  company  has  the  right  to  use  such 
track  by  the  authority  of  the  legislature,  see  Metropolitan  R.  R.  Co.  v. 
Quincij  R.  R.  Co.,  12  Allen  262.  Common  vehicles  may  be  used  on  a  horse 
railroad  track,  when  not  occupied  by  the  cars ;  the  company's  exclu- 
sive right  only  exists'  while  its  cars  are  passing.  J.  C.  &  B.  R.  Co.  v. 
J.  a  &  H.  R.  Co.,  5  C.  E.  Gr.  61,  71 ;  Heegan  v.  Eighth  Ave.  R.  R.  Co.,  15 
N.  Y.  3S0 ;  Wilbrand  v.  Eighlh  Ave.  R.  R.  Co.,  3  Bom.  314 ;  Barker  v. 
Hudson  River  R.  R.  Co.,  4  Daly  274  ;  Jalho  v.  G.  &  C.  R.  R.  Co.,  4  Phila. 

10 
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Camden,  and  to  demand  and  receive  compensation  for  the 
tran.sportation  of  passengers  and  property  thereon.  By  a 
supplement  passed  in  1868  (P.  L.  of  186S  p.  638),  the  fran- 
chise was  extended  to  certain  other  streets  in  the  city. 
Subsequently,  and  in  1875,  the  defendants  became  incorpo- 
rated under  the  provisions  of  the  "act  concerning  corpora- 
tions/' for  the  purpose  of  carrying  passengers,  goods  and 
merchandise,  in  coaches,  in  and  about  the  city  of  Camden, 
for  compensation,  and  from  about  the  time  when  they  were 
incorporated  they  have  been  conducting  that  business  in 
Camden  accordingly. 

The  complainants'  bill  is  filed  to  restrain  them  from  using 
the  complainants'  railroad  track  Avith  their  coaches,  in  the 
pursuit  of  their  business  of  carrying  passengers  for  hire  in 
and  about  the  city.  The  defendants,  by  their  answer,  while 
they  deny  that  they  have  used  the  track  to  the  prejudice  of 
the  use  thereof  by  the  complainants,  insist  that  they  have  the 
right  to  drive  their  coaches,  in  pursuit  of  their  business,  upon 
the  rails  of  the  complainants'  railroad  when  they  are  not  occu- 
pied by  the  complainants.  Though  the  railroad  track  is,  by 
the  charter,  required  to  be  of  the  breadth  of  the  wagon  track 
established  by  law,  and  to  be,  in  all  cases,  level  with  the  sur- 
face or  face  of  the  street  on  which  it  is  laid ;  and  although  the 
general  public  have  a  right  to  use  the  track  for  passage  thereon 
with  vehicles,  when  not  occupied  by  the  complainants,  that  right 
does  not  extend,  and  could  not  reasonably  be  extended,  to  the 
defendants,  as  carriers  of  passengers  or  property,  in  competition 
with  the  complainants.  If  it  were,  it  would  obviously  render 
the  complainants'  franchise  of  but  little,  if  any,  value.     The 

Itep.  24.  So,  pedestrians  may  use  such  track  in  the  same  manner  as 
any  other  part  of  an  ordinary  liighway.  Shea  v.  Portrero-  R.  R.  Co.,  44 
Cal.  414;  linger  v.  Forty-second  St.  E.  R.  Co.,  51  N.  Y.  497 ;  and  see  Shea 
V.  Sixth  Ave.  B.  R.  Co.,  62  N.  Y.  180.  As  to  the  liability  of  a  traveler 
or  driver  who,  going  in  advance  of  a  car,  refuses  to  turn  out  of  the 
track  when  requested,  see  Commonwealth  v.  Temple,  7  Gray  69  ;  Adolph  v. 
Central  Park  R.  R.  Co.,  1  Jones  tfc  Spencer  {N.  Y.)  1S6.  As  to  a  temporary 
obstruction  while  unloading  a  wagon  standing  across  the  track,  see  Slate  v. 
Foley,  31  Iowa  5-27. — Rep. 
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defendants,  a  competing  transportation  company,  would,  in 
fact,  be  enabled,  without  cost,  to  reap  all  the  advantages  of 
the  railroad  laid  and  maintained  at  the  expense  of  the  com- 
plainants. A  right  to  use  the  track  for  the  purpose  of  com- 
petition with  the  railroad  company,  differs  essentially  from 
the  incidental  right  to  use  it  in  traveling  through  the  street. 
Brooklyn  Chi.  R.  Co.,  v.  Brooklyn  City  R.  Co.,  32  Barb. 
358 ;  Jersey  City  and  Bergen  R.  Co.  v.  Jersey  City  and  Ho- 
boken  H.  R.  Co.,  5  C.  E.  Gr.  61 ;  Raritan  and  Delaware  Bay 
R.  Co.  v.  Delawar'e  and  Raritan  Canal  Co.,  3  C.  E.  G^\  54.6. 
The  railroad  company  should  be  protected  against  the  inter- 
ference with  their  rights  of  which  they  complain. 

The  order  to  show  cause  will  be  made  absolute. 


Hiram  C.  Johns  and  wife,  and  others, 


John  D.  Norris  and  Brainard  T.  Norris. 

1.  A  decree  of  the  court  of  errors  and  appeals  was  as  follows :  "  S.  J.  will 
be  entitled  to  redeem  the  *  *  *  property  upon  paying  the  amount  at 
■which  it  was  sold  at  sheriff's  sale,  with  interest.  *  *  *  The  case  should 
be  remitted  to  the  court  below,  that  an  account  may  be  taken  under  the 
direction  of  the  chancellor,  and  S.  J.  permitted  to  redeem  on  equitable 
terms." — Held,  that  the  court  of  errors  and  appeals  did  not  intend  to  limit 
the  terms,  but  to  leave  it  to  this  court  to  add  such  other  terms  as  it  should 
deem  equitable. 

2.  Where,  under  an  agreement  between  the  widow  and  administrator, 
he  had  purchased  the  intestate's  property  at  a  foreclosure  sale,  and  the 
daughter  of  tlie  intestate  was  permitted  to  redeem,  the  administrator's 
grantee,  who  had  purchased  witli  notice,  was  allowed  for  necessary 
repairs. 

3.  Also,  where  the  building  was  afterwards  partly  burnt,  and  such 
grantee  rebuilt  it  (there  was  no  insurance  thereon),  he  was  allowed  the 
cost  of  rebuilding. 
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4.  He  was  not  allowed  the  balance  of  a  mortgage  held  on  another  prop- 
erty, which  the  administrator  had  also  purchased  under  the  same  agree- 
ment, the  mortgage  having  been  only  partly  paid  by  the  application  of 
the  money  for  which  the  property  sold  on  foreclosure  of  the  mortgage. 

5.  The  grantee  in  this  case  held  to  account  for  the  rent  of  the  premises 
from  the  time  when  it  was  bought  at  sheriff's  sale  ;  but  if  the  widow  had 
the  use  of  the  property  for  the  support  of  herself  and  daughter,  the 
grantee  not  to  be  charged  with  rent  during  the  time  she  so  had  it. 


ISIotion  to  settle  decree. 

Mr.  J.  B.  Vredenburgh,  for  complainants. 

Mr.  8.  B.  Ransom,  for  defendants. 

The  Chancellor. 

The  defendants  insist  that  the  decree  to  be  made  in  this 
court  in  this  suit,  in  pursuance  of  the  decree  of  the  court  of 
errors  and  appeals,  should  not  direct  an  account  of  rents  of 
the  Green  street  property  to  be  made  by  the  defendant,. 
John  D.  Norris,  because,  up  to  the  time  of  filing  the  bill. 
May  11th,  1867,  the  property  was  occupied  by  Mrs.  More- 
house ;  and  that  it  should  not  authorize  an  account  of  rents 
after  the  commencement  of  this  suit ;  that  it  should  provide 
that  John  D.  Norris  be  allowed  for  additions  made  to  and 
a  new  roof  put  on  the  building  on  that  property,  by  Noah 
Norris,  while  he  held  the  title,  which  was  from  November 
19th,  1857,  to  1864  or  1865,  when  he  conveyed  it  to  his 
brother,  John  D.  Norris,  and  the  expenditure  of  John  D. 
Norris  in  rebuilding  the  building  after  it  was  partially 
burnt  down,  in  the  winter  of  1868-9 ;  that  it  should  not 
provide  that  semi-annual  rests  be  made,  as  the  complainants 
propose,  in  the  computation  of  the  interest  on  the  rents ;  or, 
if  it  does,  that  it  should  direct  that  the  like  rests  be  made 
in  tlie  calculation  of  the  interest  in  the  account  of  the 
amount  to  be  allowed  to  John  D.  Norris,  for  the  money  to 
be  paid  to  him,  in  redemption  of  the  property,  and  that  it 
should  direct  that  John  D.  Norris  be  allowed,  in    addition 
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to  the  money  paid  for  the  property  at  the  sheriif 's  sale,  and 
interest  thereon,  the  balance  due  him,  with  interest,  on  his 
mortgage  on  the  York  street  property,  which  was  only  par- 
tially paid  off  by  the  application  thereto  of  the  purchase- 
money  of  that  property  at  sheriff's  sale  under  foreclosure, 
and  the  dividend  received  by  him  from  the  Morehouse  estate. 
The  court  of  errors  and  appeals,  by  their  opinion,  say : 
"  Theresa  Johns  will  be  entitled  to  redeem  the  Green  street 
property  upon  paying  the  amount  at  which  it  was  sold  at 
sheriff's  sale,  with  interest.  Since  the  conveyance  of  the 
Grove  street  lot  to  Brainard,  he  has  expended  considerable 
sums  in  the  erection  of  buildings  and  in  making  permanent 
improvements  upon  it.  The  delay  of  the  complainants  in 
prosecuting  their  remedy,  may  have  induced  him  to  believe 
that  they  did  not  intend  to  avail  themselves  of  their  equitable 
right  to  redeem,  and,  under  these  circumstances,  it  would  be 
just  to  give  him  a  fair  and  reasonable  allowance  for  his  im- 
provements to  the  freehold.  The  case  should  be  remitted  to 
the  court  below,  that  an  account  may  be  taken  under  the 
direction  of  the  chancellor,  and  Theresa  permitted  to  redeem 
on  equitable  terms."     Johns  v.  Norris,  12  C.  E.  Gh\  4^5. 

Although  the  language  of  the  opinion,  as  to  the  terms  on 
which  Theresa  is  to  be  permitted  to  redeem  the  Green  street 
property,  is  unequivocal,  and,  if  the  first  of  the  above-quoted 
sentences  be  considered  alone,  it  would  appear  that  they  are 
merely  the  payment  of  the  money  paid  by  Noah  Norris  for 
the  property  when  he  purchased  it  at  sheriff's  sale,  with 
interest,  yet  the  court  did  not,  in  my  opinion,  intend  so  to 
limit  them,  but  meant,  as  appears  by  the  last  of  the  above- 
quoted  sentences,  to  leave  it  to  this  court  to  add  such  other 
terms  as  it  should  deem  equitable.  Surely,  it  would  not  be 
just  to  give  to  her  the  benefit  of  the  permanent  improvements 
made  to  the  property  by  Noah  Norris  and  John  D.  Norris, 
while  holding  the  latter  to  a  strict  account  for  the  rents. 
There  is  no  more  reason  for  denying  to  John  D.  Norris  the 
benefit  of  improvements  made  by  him  to  the  freehold,  than  there 
is  for  denying  it  to  Brainard  T.  Norris.     Equitably,  John  D. 
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Xorris  should  be  allowed  for  the  addition  put  to  the  building 
by  which  it  was  raised  two  stories,  and  for  the  new  roof  he 
put  upon  it.  This  "  addition "  may  well  be  regarded  as 
necessary  repairs,  for  Xoah  Norris  testifies  that  when  he 
bought  the  property  the  buildings  were  worth  nothing  in  the 
condition  in  M'hich  they  then  were ;  that,  to  be  taken  down, 
they  were  worth  nothing ;  but,  left  standing  on  the  premises, 
they  would  be  worth  something,  if  "patched,"  and  that  he 
"  patched  them  and  overhauled "  them  by  putting  on  the 
addition  and  the  new  roof.  Afterwards,  the  building  was  par- 
tially burnt  down,  and  John  D.  Norris  rebuilt  it.  He  had 
no  insurance  upon  it.  He  ought  to  be  allowed  the  cost  of 
rebuilding,  so  far  as  it  was  reasonable  and  the  rebuilding  judi- 
cious. He  will  not  be  allowed  the  balance  due  on  the  mort- 
gage which  he  held  on  the  York  street  property.  He  is  liable 
to  account  for  rent  of  the  Green  street  property,  from  the  time 
when  it  was  bought  at  sheriff's  sale. 

Noah  Norris  testifies  that  he  himself  received  from  Mrs. 
Morehouse  §100  for  rent  before  the  new  roof  was  put  on. 
If  Mrs.  Morehouse  had  the  use  of  the  property  for  the  sup- 
port of  herself  and  Theresa  (now  Mrs.  Johns),  John  D. 
Norris  ought  not  to  be  charged  with  the  rent  during  the  time 
she  so  had  it.  But  if  she  had  the  property  to  her  own  use, 
and  not  for  the  benefit  of  her  daughter,  the  latter  will  be 
entitled  to  an  account  for  the  rent.  The  account  will  include 
the  rents  or  use  of  the  property  since  the  filing  of  the  bill. 
Su-allow  V.  Swallow's  Admr.,  12  C.  E.  Gi\  278,  281.  John 
D.  Norris  will  be  allowed  for  taxes  and  all  necessary  repairs. 
The  account  will  be  stated  with  semi-annual  rests ;  that  is, 
interest  on  semi-annual  balances  in  favor  of  Mrs.  Johns  will 
be  calculated  down  to  the  date  of  the  report. 

From  what  has  been  said,  the  terms  of  the  decree  as  to  the 
Grove  street  property  will  be  readily  settled. 
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William  B.  Richardson 

V. 

James  M.  Peacock. 

1.  Where  a  defendant  agreed  not  to  carry  on  a  certain  kind  of  business 
at  a  place  and  in  a  manner  specified,  and  it  appears  that  the  business  in 
which  the  defendant  was  engaged  at  the  filing  of  the  bill  was  his  own,  and 
differed  from  that  in  which  lie  was  engaged  at  the  time  of  making  the 
agreement  only  in  the  fact  that  the  losses,  if  any,  were  borne  by  his  con- 
signors instead  of  by  himself,  and  that  his  profits  were  limited  to  a  certain 
percentage — Held,  a  violation  of  the  letter  and  spirit  of  this  covenant,  to 
restrain  which  an  injunction  will  issue. 

2.  Neither  the  rate  or  mode  of  compensation,  nor  the  name  by  which 
the  defendant  calls  the  business,  will  make  any  difference,  so  long  as  it  is 
his  business  and  a  substantial  violation  of  his  covenant. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

3Ir.  S.  H.  Grey,  for  complainant. 

Mr.  A.  C.  Scovel  and  Mr.  P.  L.  Voorhees,  for  defendant. 

The  Chancellor. 

This  suit  is  brought  to  restrain  the  defendant  from  break- 
ing his  covenant,  made  with  the  complainant  on  the  14tli  of 
November,  1863,  by  which,  in  consideration  of  $2,000  paid 
to  him  by  the  complainant,  he  agreed  with  the  latter  that  he 
would  not,  for  the  space  of  two  years  from  that  date,  ship  or 
send  any  poultry  to  the  city  of  New  York  or  to  the  city  of 
Washington  without  the  consent  or  permission  of  the  com- 
plainant, and  that  he  would  not,  at  any  time  after  two  years 
from  the  date  of  the  agreement,  send  or  ship  any  poultry 
coming  from  the  counties  of  Salem,  Cumberland,  Camden  and 
Gloucester,  in  this  state,  and  South  street,  in  Philadelphia,  to 
either  the  city  of  Washington  or  the  city  of  New  York,  and 

*Afpirmed,  6  Stetv.  Eq.  597. 
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that  he  would  ship  no  poultry  to  those  cities  so  that  the  same 
might  in  any  wise  interfere  with  or  prejudice  the  poultry- 
shipping  business  of  the  complainant. 

The  evidence  shows  that  the  above-mentioned  82,000  were 
paid  almost  entirely  as  consideration  of  the  covenant.  The 
defendant  had  been  extensively  engaged  in  the  business  men- 
tioned in  the  agreement,  drawing  his  supplies  from  the  above- 
mentioned  counties  in  this  state,  and  South  street  in  Philadel- 
phia, and  finding  his  market  in  the  cities  of  New  York  and 
Washington.  The  complainant  purchased  the  defendant's 
trade  fixtures  in  his  place  of  business.  No.  121  South  street, 
in  Philadelphia,  and  the  good  will  of  his  business,  which  it 
was  intended  to  secure  to  him  by  the  above-mentioned  cove- 
nant. The  fixtures  were  of  trifling  value.  They  were  a 
desk,  two  old  boxes,  and  a  platform  scale,  and  were  worth 
only  about  |25  ;  so  that,  as  before  stated,  the  consideration, 
$2,000,  paid  by  the  complainant,  was  almost  entirely  for  the 
covenant. 

The  bill  alleges  that  the  defendant,  in  violation  of  his 
agreement,  was,  at  the  time  of  filing  the  bill,  engaged  (but 
pretending  to  act  merely  as  agent  for  others)  in  the  business 
prohibited  by  the  covenant,  to  the  great  prejudice  and  damage 
of  the  complainant,  who  was  then  carrying  on  that  business 
and  had  invested  a  large  amount  of  capital  therein. 

The  defendant,  by  his  answer,  admits  the  making  and  exis- 
tence of  the  covenant,  but  denies  that  he  is  acting  in  violation 
of  it.  It  alleges  that  the  business  carried  on  by  him,  and 
complained  of,  was  merely  the  sale  of  poultry  for  others,  on 
commission ;  that  he  so  sold,  in  the  city  of  New  York,  for 
Edward  Fitzgerald,  doing  business  at  South  street,  in  Phila- 
delphia ;  for  A.  Robbins,  David  Bassett  and  Youker  Brothers, 
of  Salem  county,  and  William  ^liddleton,  of  Gloucester 
county.  It  states  that  these  firms  and  persons  each  allowed 
and  paid  him  a  commission  of  five  per  cent,  on  the  amount 
of  all  sales  by  him  for  them ;  that  he  had  no  control,  cus- 
tody, responsibility  or  care  over,  about  or  concerning  the 
poultry  shipped   to   him   by  them,  and    had  nothing  what- 
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ever  to  do  with  it  until  it  was  received  by  him  in  the  city 
of  New  York,  and  that  after  he  received  it  there,  he  sold  it 
for  the  best  price  he  could  get,  and  returned  the  proceeds  of 
the  sales  to  the  shippers,  after  deducting  his  commissions  of 
five  per  cent,  on  the  sale  thereof.  The  proof  shows  that 
the  business  in  which  he  was  thus  engaged  at  the  time  of 
filing  the  bill  was  his  own  business,  and  differed  from  that 
which  he  was  carrying  on  at  the  time  of  making  the  agree- 
ment only  in  the  fact  that,  as  he  alleges,  the  losses,  if  any, 
were  borne  by  his  consignors,  instead  of  by  himself,  and  that 
his  profits  on  his  transactions  were  limited  to  five  per  cent, 
on  the  price  at  which  the  goods  were  sold.  In  case  of  loss, 
he,  as  he  testifies,  was  not  entitled  to  commissions  on  the 
sale  of  the  goods,  the  price  of  which  was  not  collected.  He 
had  a  place  of  business  in  the  city  of  New  York,  in  a  location 
where  he  could  carry  on  the  trade  to  the  best  advantage,  and 
in  the  fullest  competition  with  the  complainant.  He  was 
known  and  regarded  there  as  a  regular  dealer  in  poultry. 
He  sold  the  goods  in  advance  of  the  receipt  of  them,  to  per- 
sons in  the  city  of  New  York,  and  notified  his  principals  of 
the  sales,  and  directed  them  to  send  the  goods  accordingly. 
In  most  cases  they  were  sent  by  them  directly  to  the  pur- 
chasers. That  the  defendant  designed,  by  this  method  of 
carrying  on  the  business,  to  evade  the  liability  imposed  upon 
liim  by  his  covenant,  he  does  not  deny.  He,  indeed,  qualifies 
his  admission  by  saying  that  he  did  not  intend  to  evade  it 
in  this  way  unjustly  or  unfairly,  but  there  is  no  proof  to  the 
contrary.  Benjamin  H.  Browning  testifies  that  in  1873, 
after  the  defendant  had  ceased  to  do  business  in  connection 
with  John  Richardson,  the  complainant's  brother,  he  had  a 
-conversation  with  the  former  on  the  subject.     He  says  : 

"He  [the  defendant]  said  I  was  hasty  in  my  judgment,  and  was  doing 
him  injustice,  like  Mr.  Woolston ;  I  asked  him  why  he  did  not  leave  the 
mean,  dirty  business;  that  Richardson  [the  complainant]  had  bought  him 
out,  and  why  did  he  not  let  him  alone ;  I  told  him  I  thought  he  could 
live  without  it  and  above  it,  and  that  he  ought  to  let  Will  Richardson 
alone,  who  had  a  family  to  support;  he  said  he  had  a  right  to  do  as  he 
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pleased;  and  then  I  told  him  that  if  he  had,  I  was  wrongly  informed;  he 
told  me  he  thought  he  had  a  right  to  do  as  he  pleased  ;  I  don't  know  that 
this  was  all  that  was  said;  this  was  the  substance  of  what  was  said;  I 
had  other  conversations,  but  I  only  remember  this  one  distinctly;  I  said 
to  him  further :  '  He  [Richardson]  came  and  bought  you  out,  like  a  man, 
instead  of  trying  to  drive  you  out  by  competition,  and  you  should  let  him 
alone,  as  you  can  well  afford  to  do;'  he  attempted  to  justify  himself  in 
the  course  he  was  pursuing;  he  said  he  thought  he  had  a  right  to  do 
what  he  was  doing ;  I  thought  not ;  I  don't  know  whether  Peacock  said 
he  had  not  violated  his  agreement  with  Richardson  or  not ;  I  can't  tell 
about  that ;  he  may  have  said  so ;  the  most  stress  he  laid  upon  it  was 
that  Will  [Richardson]  had  not  been  fair  with  him." 

After  the  making  of  the  agreement,  the  defendant  made  a 
business  connection  with  the  complainant's  brother,  John,  in 
the  poultry-shipping  business,  without  the  complainant's  con- 
sent, and  carried  it  ou,  in  competition  with  the  complainant, 
from  the  fell  of  1871  to  the  spring  of  1873,  and,  when  the 
latter  expostulated  with  him  on  the  subject,  because  he  was 
packing  poultry  and  forwardiug  it  to  the  complainant's  cus- 
tomers and  others  in  the  city  of  New  York,  he  said  "he 
meant  to  sell,  and  would  sell,  to  any  of  the  complainant's 
customers,  and  that  he  would  pay  the  complainant  to  try  to 
stop  him." 

That  the  defendant,  at  the  time  of  filing  the  bill,  was 
engaged  in  a  business  of  his  own  procurement  and  on  his 
own  account,  which  was  in  violation  of  the  spirit  of  the  coye- 
nant  between  him  and  the  complainant,  and  which  inflicted 
upon  the  latter  serious  and  continued  injury,  there  can  be  no 
doubt.  The  defendant  insists  that  he  had  and  has  a  right 
so  to  carry  on  the  business,  notwithstanding  the  covenant. 
Bv  the  covenant  he  agrees,  among  other  things,  that  he 
Mill  not,  at  any  time  after  its  date,  send  or  ship  any  poultry 
coming  from  the  counties  of  Salem,  Cumberland,  Camden 
and  Gloucester,  in  this  state,  and  South  street,  in  Philadel- 
phia, to  either  "Washington  or  New  York ;  and  that  he  will 
ship  no  poultry  to  either  of  those  cities,  so  that  the  same  may 
in  any  way  interfere  with  or  prejudice  the  poultry-shipping 
business  of  the  complainant.     The  method  in  which  the  send- 
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ing  or  shipping  of  the  poultry  is  effected  by  him  is  a  matter 
of  no  importance,  nor  is  the  method  or  amount  of  compensa- 
tion nor  his  way  of  conducting  the  business.  If,  in  fact,  he 
is  engaged  in  the  business  against  doing  which  he  has  solemnly 
covenanted,  he  ought,  in  equity,  to  be  restrained.  What  mat- 
ters it  whether  he  conducts  the  prohibited  business  on  one  basis 
or  another,  if  it  is  indeed  a  violation  of  his  covenant  ?  Has 
he  not  been,  in  fact,  since  the  covenant  was  made,  sending 
poultry  from  the  counties  mentioned  therein,  and  from  South 
street,  Philadelphia,  to  New  York  ?  Has  he  not,  in  fact, 
shipped  poultry  to  that  city  so  as  to  interfere  with  and  pre- 
judice the  complainant's  business  of  shipping  poultry?  Can 
it  make  any  difference  whether  in  so  doing,  he  received  one 
rate  of  compensation  or  another,  or  whether  he  called  the 
business  by  one  name  or  another,  or  what  the  terms  on  which 
he  conducted  it  were,  so  long  as  it  was  his  business?  In 
Newling  v.  Dohell,  17  L.  T.  {N.  S.)  Jf.86,  where  a  man  who 
had  sold  his  business,  good  will,  fixtures  &c.,  to  another,  and 
had  covenanted  not  to  carry  on  or  be  concerned  or  interested 
in  the  business  of  a  tailor  within  five  miles  of  the  former 
shop,  engaged  himself  as  a  journeyman,  at  a  weekly  salary,  to 
his  nephew,  of  the  same  name  with  himself,  who  was  carrying 
on  the  same  trade  within  a  quarter  of  a  mile  of  his  former 
place  of  business,  it  was  held  that  this  was  within  the  spirit 
and  letter  of  the  covenant,  and  he  was  restrained  by  injunction. 
There  is  evidence  that  the  defendant's  business  was  by  no 
means  confined  to  the  so-called  commission  business.  He  was 
known  as  a  general  dealer  in  poultry,  and  was  understood, 
from  his  transactions  with  those  with  whom  he  dealt,  to  be 
selling  on  his  own  account.  I  am  of  opinion  that  the  defend- 
ant has  violated  the  letter  and  spirit  of  his  covenant,  and  he 
"will  be  enjoined  accordingly. 
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Feederick  Porrett 

V. 

Henry  Halliard  and  wife. 

On  a  bill  to  rescind  a  contract  for  the  sale  of  land  which  had  been  exe- 
cuted, relief  refused  on  the  ground  that,  as  to  one  of  the  alleged  misrepre- 
sentations, the  proof  did  not  establish  it ;  and  as  to  the  other,  there  was  an 
adequate  remedy  at  law. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  H.  Traphagen,  for  complainant. 
Mr:  G.  Collins,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  for  injunction  and  general  relief.  The 
controversy  between  the  parties  grows  out  of  an  exchange 
of  real  property,  which  took  place  in  November,  1873, 
between  the  complamant  and  Mr.  Halliard,  by  which  the 
former  conveyed  to  the  latter  certain  laud  in  Jersey  City, 
in  consideration  of  the  conveyance  by  Mr.  Halliard  to  him 
of  a  farm  in  Middlesex  county.  In  the  exchange  the  com- 
plainant's land  was  valued  at  ^15,000,  and  the  farm  at 
$12,000.  The  former  was  subject  to  mortgages  to  the 
amount  of  $11,500,  which  were  to  be  reduced  to  $6,500, 
and  the  latter  was  to  be  conveyed  subject  to  mortgages  to 
the  amount  of  $3,302.60.  The  complainant  was,  as  part  of 
the  consideration  of  the  conveyance  to  him,  to  pay  Mr.  Hal- 
liard $250.  The  complainant  seeks  to  rescind  the  contract 
for  exchange,  on  the  ground  of  fraud,  Avhich  is  alleged  to 
consist  in  representations  which,  he  says,  were  made  by  the 
defendant  to  him,  to  the  effect  that  the  mortgages  on  the 
farm  amounted  to  only  $3,302.60,  and  that  they  were  held 
by  persons  who   would  not  require  payment  thereof  for  a 
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long  time,  providod  the  interest  should  be  promptly  paid. 
These  representations,  he  alleges,  were  false  and  fraudulent. 
It  appears  that,  in  fact,  there  was  a  mortgage  for  $82  on  the 
farm,  in  addition  to  those  mentioned  in  the  deed  from  the 
defendants  to  the  complainant,  and  that  on  the  other  hand, 
one  of  the  mortgages,  therein  stated  to  be  for  $400,  was,  in 
fact,  for  only  $386,  so  that  the  amount  of  mortgage  upon  the 
farm  was  $3,370.60,  or  $68  more  than  represented  by  Mr. 
Halliard. 

There  were,  also,  arrears  of  interest  to  a  large  amount  on 
these  mortgages,  and  also  costs  of  a  foreclosure  suit,  which 
had  been  instituted  upon  one  of  them  before  the  bargain  for 
the  exchange  was  made,  and  which  was  in  progress  when  it 
was  carried  out.  The  conveyances  are  dated  on  the  26th  of 
November,  1873,  and  the  deed  for  the  farm  was  recorded 
three  days  afterwards. 

The  exchange  appears  to  have  been  suggested  to  the  com- 
plainant by  Spencer  M.  Rice,  (from  whom  he  bought  his 
property  in  Jersey  City,  and  who  held  mortgages  thereon  to 
the  amount  of  $8,550),  on  the  23d  or  24th  of  November, 
1873.  The  complainant  had  an  interview  with  Mr.  Halliard 
in  the  afternoon  of  the  same  day  on  which  the  suggestion  was 
made.  The  next  day  he  went  to  see  the  farm,  and  he  there 
saw  Azariah  Dunham,  the  person  from  whom  Mr.  Halliard 
bought  the  property.  The  following  day  he  went  to  see  Mr. 
Halliard,  and  agreed  to  make  the  exchange.  The  deeds  were 
delivered  on  that  night,  and  the  next  day  the  complainant 
took  his  deed  for  the  farm  to  New  Brunswick,  to  have  it 
recorded.  On  the  night  of  that  day  Mr.  Rice  received  a 
letter  from  Mr.  Halliard  in  relation  to  the  deed  from  the 
complainant  to  the  latter.  To  the  testimony  on  the  subject 
of  this  letter  reference  will  be  made  hereafter.  The  proof  is, 
that  the  deed  to  the  complainant  for  the  farm  contained  the 
usual  full  covenants,  but  the  conveyance  was  therein  declared 
to  be  subject  to  mortgages  to  the  amount,  as  before  stated,  of 
$3,302.60.  The  pecuniary  responsibility  of  Mr.  Halliard  is- 
not  denied,  and,  indeed,  it  is  proved. 
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The  bill  asks  an  answer  under  oath.  The  answer,  which 
is  under  oath,  admits  that  Mr.  Halliard  made  the  representa- 
tion complained  of  as  to  the  amount  of  the  mortgages,  but 
alleges  that  it  was  made  in  ignorance  of  the  existence  of  the 
mortgage  for  $82.  It  denies  that  he  made  the  other  alleged 
representation.  There  is  no  proof  to  overcome  the  answer  on 
this  point.  The  evidence  does  not  show  that  the  alleged 
representation  was  made  to  the  complainant.  Neither  Mr. 
Rice  nor  the  complainant  testifies  that  it  was  made  to  the 
complainant,  The  former  says  it  was  made  to  him.  The 
latter  is  silent  on  the  subject.  The  nearest  approximation  to 
proof  that  the  representation  was  made  to  the  complainant  is 
in  Mr.  Halliard's  own  testimony,  in  which  he  says  that  he 
told  the  complainant  that  he  "  had  been  informed  that  the 
mortgages  on  the  farm  could  remain  as  long  as  Mr.  Porrett 
wanted  them,  if  the  interest  was  paid."  I  am  satisfied  that 
Mr.  Halliard  did  not  then  know  that  the  foreclosure  had  been 
commenced.  But,  however  that  may  be,  it  does  not  appear 
but  that  the  fact  was  in  accordance  with  the  alleged  represen- 
tation, except,  perhaps,  as  to  the  mortgage  of  $402.60. 

The  sale  under  the  foreclosure  was  advertised  for  the  17th 
of  February,  1874.  It  did  not,  it  fact,  take  place  until  the 
20th  of  October  in  that  year.  The  foreclosure  proceedings 
had  been  instituted  by  the  holders  of  the  fifth  mortgage,  which 
was  for  $402.60.  There  is  no  evidence  that  these  proceedings 
might  not  have  been  dismissed  on  the  payment  of  interest  and 
costs,  and  that  the  holders  of  the  mortgages  would  not  have 
been  willing  to  have  given  further  time  on  their  mortgage 
debts,  provided  the  interest  were  paid  promptly.  But,  besides 
all  this,  Mr.  Halliard  swears  that  after  he  ascertained  that 
there  was,  indeed,  a  foreclosure  suit  in  progress,  he  wrote 
to  his  lawyer  in  New  Brunswick  (the  same  gentleman  who 
had  searched  the  title  of  the  farm  for  him),  and  requested 
him  to  ascertain  and  inform  him  what  the  costs  of  the  suit, 
up  to  the  27th  of  November,  1873,  were ;  and  when,  a  few 
days  thereafter,  his  lawyer   gave  him   the  desired   informa- 
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tion  on  the  subject,  he  went  to  the  complainant  and  oiFered  to 
pay  all  expenses  that  had  been  incurred  up  to  the  date  of  the 
complainant's  deed  for  the  farm,  and  all  the  interest  in  arrear 
up  to  that  time.  He  says  that  the  complainant  referred  iiini 
to  Mr.  Rice,  but  he  declined  to  go  to  the  latter.  He  testifies 
that  he  afterwards  called  on  the  complainant  on  the  subject, 
and  offered  to  pay,  in  addition,  part  of  the  costs  incurred  after 
the  delivery  of  the  deed  for  the  farm,  and  that  the  complain- 
ant replied  that  he  had  very  little  interest  in  the  matter ;  that 
all  he  wanted  was  to  get  the  bond  he  had  given  to  Rice  out 
of  the  way,  and  that  Mr.  Halliard  had  better  go  and  see 
Rice. 

The  complainant,  indeed,  on  cross-examination,  testifies  that 
Halliard  never  offered  to  pay  the  $82  mortgage,  and  the  in- 
terest in  arrear  and  costs  of  foreclosure  to  the  date  of  the  deed 
of  the  farm,  but  he  qualifies  his  denial  somewhat  by  saying 
that  no  such  offer  was  made  to  his  knowledge.  It  may  be  that 
Mr.  Halliard  did  not  offer  to  pay  the  $82  mortgage.  I  see 
no  evidence  that  he  did.  But  further,  there  is  proof  that  the 
complainant  knew,  before  the  exchange  was  made,  that  the 
suit  for  foreclosure  had  been  commenced,  though  Mr.  Halliard 
did  not  know  it. 

Mr.  Hardenburgh,  one  of  the  complainant's  own  witnesses, 
testifies  that  he  thinks  he  told  the  latter,  when  he  came  up  to 
look  at  the  farm,  that  Azariah  Dunham  told  him  (the  witness) 
that  one  of  the  mortgages  was  under  foreclosure.  Mr.  Dun- 
ham, also  a  witness  for  the  complainant,  testifies  in  reference 
to  that  occasion  as  follows : 

"Mr.  Hardenburgh  told  Mr.  Porrett  that  about  $400  was 
wanting ;  I  told  him  that  if  that  was  not  paid  they  would 
foreclose  and  sell  the  property  ;  I  said  they  would  go  on  and 
collect  that  $402.60  ;  I  told  him  they  had  already  commenced 
proceedings ;  I  told  him  I  had  had  a  letter  from  the  court 
to  answer,  at  some  day  which  I  forgot,  to  the  Garrison  mort- 
gage ;  this  conversation  with  Mr.  Porrett  was  before  the 
purchase,  the  first  time  he  came  to  see  tlie  farm  ;  the  next  time 
he  came  he  had  the  deed  in  his  pocket  for  the  farm."     He 
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further  says,  that  subsequently,  after  the  complainant  had  got 
his  deed  for  the  farm,  on  the  latter  showing  the  deed  to  him, 
the  witness  referred  to  the  necessity  of  paying  the  mortgage 
for  S402.60,  and  said  that  if  it  were  not  paid  the  property 
would  be  sold,  because  the  holders  of  the  mortgage  wanted 
the  money. 

It  is  true  the  complainant  denies  that  Mr.  Dunham  spoke 
to  him  of  the  foreclosure  on  the  occasion  of  his  first  visit  to 
the  farm.  He  says  the  convei'sation  was  on  his  third  visit,, 
after  he  had  obtained  his  deed  for  the  farm.  The  decree  of 
confidence  to  be  placed  in  the  testimony  of  both  the  complain- 
ant and  Mr.  Rice,  is  somewhat  atfected  by  their  testimony  in 
reference  to  the  letter  before  referred  to,  received  by  the  latter,, 
from  Mr.  Halliard,  on  the  evening  of  the  day  on  which  the 
deeds  were  exchanged. 

^Ir.  Rice  says,  in  reference  to  that  letter  :  "  I  was  present 
when  the  deeds  passed  ;  I  think  this  was  the  25th  of  Novem- 
ber, 1873;  the  night  before  Thanksgiving  I  received  a  letter 
from  Mr.  Halliard,  after  the  deeds  had  passed ;  the  same 
evening,  about  seven  or  eight  o'clock  in  the  evening,  I  showed 
this  letter  to  Mr.  Porrett,  and  asked  him  what  it  meant ;  I 
didn't  know  what  it  meant ;  I  don't  know  what  became  of 
that  letter,  whether  Mr.  Porrett  kept  it  or  not ;  the  letter  had 
some  bearing  on  this  matter,  and  said  he  had  to  go  away,  and 
had  tried  to  see  ^Ir.  Porrett  and  couldn't,  and  wanted  me  to 
see  that  he  was  protected  in  some  matter  in  this  trade."  "Q^ 
Did  not  the  letter  suggest  that  the  deed  to  Porrett  should 
not  be  put  on  record  ?  "  "A.  It  requested  me  to  defend,  or  ta 
see  that  he  was  protected,  and  something  was  to  be  done  be- 
fore the  deed  should  be  put  on  record  ;  I  referred  the  let- 
ter to  Mr.  Porrett ;  it  was  a  mystery  to  me  then,  as  it  is  now ; 
I  credited  $5,000  of  principal  and  $580  of  interest  on  the 
mortgage  that  night ;  that  was  what  Ijrouglit  the  complain- 
ant to  my  house ;  this  was  the  night  the  deed  was  de- 
livered ;  this  §5,580  was  paid  by  a  mortgage  on  the  farm 
transferred  to  complainant  by  Halliard,  in  ^liddlesex  county ; 
I  gave  a  receipt,  besides  endorsing  it  on  the  mortgage."     On 
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the  same  subject  the  complainant  testifies  :  "  Mr.  Rice  showed 
me  a  letter  he  received  that  day  from  i\Ir.  Halliard,  in  which 
Halliard  asked  Mr.  Rice  to  prevent,  if  possible,  my  deed 
from  going  on  record;  the  rest  of  the  letter  I  don't  just  recol- 
lect." There  is  no  proof  of  the  loss  of  this  letter,  the  contents 
of  which  were  thus  given  in  evidence.  The  fact  in  regard  to 
the  letter  appears  to  have  been  that  it  was  merely  a  request 
to  Mr.  Rice  to  see  that  the  deed  was  not  recorded  until  the 
$5,000  should  have  been  actually  receipted  for  upon  the  mort- 
gage debt  on  tlie  Jersey  City  property. 

The  fraud  in  the  alleged  representation  under  consideration 
is  not  established.  Moreover,  the  demand  for  reconveyance, 
which  states  no  reason  or  ground,  was  made  in  February, 
1874,  and  the  bill  in  this  cause  was  not  filed  until  the  13th 
of  November,  in  that  year.  Prior  to  that  time,  the  decree  in 
the  foreclosure  suit  was  purchased  by  Mr.  Halliard,  and  at 
Mr.  Rice's  request  sold  to  him,  and  the  property  subsequently 
sold  under  the  execution  and  bought  in  by  Mr.  Halliard. 
The  delay  in  coming  to  this  court  for  relief  is  not  accounted  for. 

As  to  the  alleged  misrepresentation  in  reference  to  the 
amount  of  encumbrance  on  the  farm,  it  is  enough  to  say  that 
the  complainant  had  and  has  an  adequate  remedy  at  law  for 
it  under  the  covenants  in  his  deed.  The  proof  is,  as  before 
stated,  that  Mr.  Halliard  is  a  man  of  responsibility,  pecu- 
niarily.    The  bill  will  be  dismissed  with  costs. 


Paul  Ledos 

V. 

George  H.  C.  Kupfrian  and  others. 

1.  In  a  suit  for  foreclosure  and  sale  of  mortgaged  premises,  brought 
on  a  mortgage  given  for  part  of  the  purchase-money,  but  not  given 
until  after  the  grantee  had  put  another   mortgage  on  the  property,  the 

n 
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complainant  set  up,  in  the  testimony  and  on  the  hearing,  a  claim  to 
priority  over  the  other  mortgage,  on  the  ground  of  vendor's  lien.  It 
appeared  that  the  complainant's  mortgage  was  the  result  of  proceedings 
to  enforce  his  vendor's  lien,  instituted  after  the  giving  of  the  other  mort- 
gage, of  the  existence  of  which  mortgage,  however,  he  was  unaware. 
— Held,  that  the  complainant  did  not,  under  the  circumstances,  waive 
his  vendor's  lien,  by  taking  a  mortgage  for  the  unpaid  purchase-money. 

2.  It  is  not  necessary,  in  order  to  establish  a  vendor's  lien  against  a 
mortgagee  of  the  premises  whose  mortgage  was  given  by  the  grantee, 
that  the  mortgagee  should  have  had  notice  of  the  existence  of  the  lien 
when  he  took  his  mortgage ;  it  is  enough  if  he  knew  that  the  purchase- 
money  was  unpaid. 

3.  The  real  question,  the  validity  of  the  vendor's  lien,  having  been 
litigated  between  the  parties  in  the  suit,  an  amendment  would  be  allowed 
so  as  to  present  the  question  properly  in  the  pleadings. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  F.  W.  Leonard,  for  complainants. 

Mr.  F.  E.  Bradner,  for  defendant  Catherine  Franz. 

The  Chancellor. 

The  complainant,  on  the  1st  of  Octubcr,  1872,  by  written 
contract  between  him  and  the  defendant  Ivupfrian,  agreed 
to  sell  and  convey  to  the  latter  his  unexpired  term  and 
lease  and  privileges  in  and  to  certain  leasehold  premises  in 
Market  street,  in  the  city  of  Newark,  in  this  state,  for  the 
consideration  of  $16,000,  of  which  $1,000  were  to  be  payable 
on  the  1st  of  November,  1872,  $2,000  on  the  1st  of  April, 
1873,  when  the  deed  was  to  be  delivered,  and,  of  the  balance, 
$2,000  were  to  be  paid  on  the  1st  of  April,  annually,  for 
five  consecutive  years  thereafter,  and  $3,000  on  the  1st  of 
April  of  the  sixth  year,  with  interest  on  so  much  of  the 
purchase-money  as  from  time  to  time  should  remain  unpaid. 
The  agreement  made  no  provision  for  securing  the  payment 
of  the  purcha.se-money.     It  was  duly  acknowledged  by  the 
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parties,  and  was  recorded  in  the  register's  office  of  Essex 
county,  on  the  2d  of  October,  the  day  after  its  date.  Subse- 
quently, the  deed  for  the  premises  was  executed  and  delivered 
by  Ledos  to  Kupfrian.     It  bears  date  the  1st  of  November, 

1872,  was  acknowledged  on  the  2d  of  April  following,  and 
recorded  on  the  28th  of  August,  1873.  It  declares  that  the 
consideration  was  $16,000,  "to  be  paid  and  satisfied  as  fol- 
lows, viz. :  $1,000,  the  receipt  whereof  is  hereby  acknowl- 
edged; $2,000  ou  the  1st  day  of  April,  1873,  and,  for  the 
balance,  $2,000  yearly,  to  be  paid  on  the  1st  day  of  April  of 
each  and  every  successive  year,  except  the  last  year,  upon  the 
1st  day  of  April  of  which  said  last  year  the  sum  of  $3,000 
is  to  be  paid."  On  the  execution  of  the  agreement  $1,000 
of  the  purchase-money  were  paid,  and  subsequently  $2,000 
more  were  paid  on  the  same  account,  and  $1,315  have  been 
paid  on  account  of  interest. 

Early  in  November,  1874,  Ledos,  having  discovered  that 
he  had  no  security  upon  the  premises  for  the  unpaid  purchase- 
money,  consulted  counsel  on  the  subject,  and  soon  thereafter 
instituted  suit  in  this  court  to  declare  and  enforce  his  lien  for 
it.  The  subpoena  to  answer  in  that  action  was  issued  on  the 
14th  of  January,  1874,  and  due  and  legal  service  thereof  was 
acknowledged  on  the  next  day.     On  the  23d  of  December, 

1873,  Kupfrian  mortgaged  the  premises  to  the  defendant 
Catharine  Franz,  to  secure  the  payment  of  $1,800  and  in- 
terest. On  the  26th  of  January,  1874,  he  executed  and  de- 
livered to  the  complainant,  in  settlement  of  the  suit  above 
mentioned,  a  mortgage  upon  the  premises  to  secure  the  pay- 
ment of  the  unpaid  balance  of  $13,000  of  the  purchase-money 
and  interest. 

The  bill  claims  priority  for  the  complainant's  mortgage,  on 
the  ground  of  notice  to  Catharine  Franz,  at  the  time  of  taking 
her  mortgage,  that  a  part  of  the  purchase-money  agreed  to  be 
paid  by  Kupfriau  to  Ledos  was  unpaid.  This  she,  by  her 
answer,  denies,  alleging  that  she  was  then  assured  that  there 
was  no  encumbrance  on  the  property,  and  that  all  the  pur- 
chase-money had  been  paid. 
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That  the  complainant,  who  is  a  foreigner,  not  having  suffi- 
cient knowledge  of  our  language  to  transact  any  business 
therein,  supposed,  when  the  agreement  between  him  and  Kup- 
frian was  made,  and  his  deed  to  the  latter  delivered,  that  he 
held  a  lien  upon  the  premises  for  the  unpaid  balance  of  pur- 
chase-money and  interest,  there  is  no  room  to  doubt.  The 
person  who  acted  as  interpreter  for  him  testifies  that  in  giving 
directions  (which  he  did  for  both  parties)  to  the  scrivener  wha 
drew  the  agreement,  he  told  the  latter  that  Kupfrian  was  to 
secure  Ledos  by  a  bond  and  mortgage,  and  he  directed  the 
scrivener  to  draw  such  papers  as  the  transaction  might  require. 
Both  Ledos  and  his  wife  (the  latter  was  also  present  at  the 
making  of  the  agreement)  testify  that  it  was  agreed  that  the 
unpaid  balance  should  be  secured  by  mortgage  on  the  prop- 
erty ;  and  Kupfrian,  while  he  denies  that  he  agreed  to  give 
security  for  payment  of  the  purchase-money,  says  he  did  not 
suj)pose  tliat  Ledos  had  any  security,  "  except  the  return  of 
the  property  ; "  and  he  further  says  that  he  supposed  that  if 
he  did  not  pay  the  money,  Ledos  could  "  foreclose  and  take 
the  property  back."  He  gave  a  mortgage,  as  before  stated^ 
in  settlement  of  the  suit  in  this  court. 

The  counsel  of  Catharine  Franz  insists  that  she  had  no 
notice  that  any  part  of  the  purchase-money  was  unpaid. 
The  notice  of  lis  pendens  was  on  file  when  she  took  her 
mortgage,  but  it  was  not  notice  to  her,  for  the  subpoena  had 
not  been  served.  Haughwout  v.  Murpliy,  7  C.  E.  &r.  531. 
But  she  had  constructive  notice  in  the  record  of  the  agree- 
ment between  Ledos  and  Kupfrian,  and  in  the  record  of  the 
deed  from  Ledos  to  Kupfrian,  which  latter  expressly  stated 
that  part  of  the  consideration-money  was  unpaid,  and  in 
what  installments  it  was  to  be  paid,  and  showed  that  of  the 
purchase-money,  $13,000  were  not  yet  due  when  she  took 
her  mortgage.  It  is  not  necessary  that  there  should  be 
notice  that  the  indebtedness  is  a  lien  on  the  land.  It  i& 
enough  that  there  is  notice  that  the  money  is  not  paid. 
Brinkerkofv.  VanSciven,S  Gr.  Ch.  251 ;  Armstrong  y.  Ross, 
5  C.  E.  Gr.  109.     But,  it  is  insisted  that  the  taking  of  the 
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mortgage  by  Ledos  was  a  waiver  of  his  lien.  It  was  just 
the  reverse.  Had  he  taken  it  at  any  time  before  Catharine 
Franz  took  her  mortgage,  it  would  have  been,  as  to  her,  an 
implied  waiver,  but  when  she  took  her  mortgage  he  had  no 
security  whatever  except  his  lien  as  vendor.  He  had  then 
set  about  establishing  and  enforcing  his  lien,  and  his  proceed- 
ings to  that  end  resulted  in  his  subsequently  obtaining  the 
mortgage,  not  on  a  waiver  of  his  lien,  but  for  the  establish- 
ment of  it.  He  appears  to  have  had  no  actual  notice  of  the 
existence  of  her  mortgage ;  and  if  he  had,  he  might  still  have 
taken  a  mortgage  from  Kupfrian,  instead  of  proceeding  to  a 
decree,  leaving  his  claim  for  priority  over  her  mortgage  to  a 
suit  for  foreclosure  of  his  mortgage,  in  which  their  respective 
rights  in  the  premises  might  be  litigated.  Had  he  taken  no 
mortgage,  he  might  have  maintained  his  claim  of  priority  of 
lien  for  the  unpaid  purchase-money  over  her  mortgage,  on 
the  evidence  which  he  has  adduced  in  this  suit.  Having 
obtained  a  mortgage  in  acknowledgment,  so  far  as  Kupfrian 
is  concerned,  of  his  lien  for  purchase-money,  he  may,  in  this 
suit  for  foreclosure,  claim  such  priority,  and  any  necessary 
averments  which  may  be  wanting  in  the  bill  to  enable  the 
court  to  proceed  to  a  decree  in  his  favor,  may  be  supplied  by 
amendment.  Armstrong  v.  Boss,  ubi  supra.  The  parties 
having  fully  litigated  the  question  between  them  in  this  suit, 
the  amendment  would  be  merely  formal. 

There  will  be  a  decree  for  the  complainant,  establishing  the 
priority  of  his  mortgage  over  that  of  Catharine  Franz. 
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Freeholders  of  Middlesex  County 

V. 

State  Bank  of  New  Brunswick.* 

Who  may  not  be  appointed  receivers  of  insolvent  corporations. 


On  motion  for  the  appointment  of  a  receiver. 

3Ir.  G.  B.  Adrain,  for  motion. 

Mr.  A.  V.  Schenck,  contra. 

Decided  orally. 

The  Chancellor. 

In  proceedings  against  an  insolvent  corporation,  a  person 
connected  with  the  management  will  not  be  appointed  receiver. 


William  L.  Hoppock's  Executors 

V. 

John  Ramsey  and  others. 

When  exceptions  to  a  master's  report  may  be  filed. 


On  motion  to  file  exceptions  to  a  master's  report  in  fore- 
closure. 

3Ir.  J.  N.  Voorhees,  for  the  motion. 

J//-.  J.  T.  Bird,  contra. 

Decided  orally. 

*  Cited  ^  Stew.  Eq.  21S. 
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The  Chancellor. 

Where,  after  a  decree  pro  confesso,  a  party  defendant,  who 
has  appeared  before  the  master,  fails  to  tile  exceptions  to  the 
master's  report  within  the  four  days  required  by  the  eighty- 
eio-hth  rule,  because  of  an  agreement  between  his  solicitor  and 
the  solicitor  of  the  complainant,  such  exceptions  may,  in  the 
discretion  of  the  court,  be  afterwards  filed  and  argument 
thereon  heard,  notwithstanding  his  laches. 


Sybilla  M.  Hudson 


The  Knickerbocker  Life  Insurance  Company  of 
New  York. 

1.  a  stipulation  in  a  life  policy  that  a  failure  to  pay  any  of  the  pre- 
miums at  the  time  designated  will  avoid  the  policy,  renders  each  payment 
a  condition  precedent  to  the  continuance  of  the  policy. 

2.  If  the  time  within  which  a  premium,  or  any  part  of  it,  must  be  paid, 
is  enlarged  by  the  acceptance  of  a  note  upon  condition  that  if  the  note  is 
not  paid  at  maturity  the  policy  shall  be  void,  payment  must  be  made  within 
the  time  agreed  upon,  or  the  policy  will  become  void. 

3.  If  a  life  policy  provides  that  the  holder  may,  within  a  designated 
period  after  failure  to  pay  a  premium,  surrender  his  policy  and  demand 
a  paid-up  policy  for  part  of  the  sum  insured,  the  right  must  be  exercised 
within  the  time  designated,  or  it  will  be  lost. 

4.  In  the  absence  of  an  agreement  to  that  effect,  part  payment  of  an 
annual  premium  will  not  keep  a  policy  alive  for  such  proportionate  part  of 
a  year  as  the  sum  paid  bears  to  the  whole  premium. 

5.  A  policy-holder  in  a  life  insurance  company,  where  tiie  time  when  a 
division  of  profits  shall  be  made  is  committed  to  the  discretion  of  the 
directors,  has  no  right  to  ask  for  a  discovery,  and  that  a  division  of  profits 
shall  be  decreed,  except  upon  an  allegation  that  the  discretion  committed 
to  them  has  been  abused. 


On  final  hearing  on  bill,  answer  and  proofs. 
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Mr.  S.  D.  DiUaye,  for  complainant. 

Mr.  A.  Q.  Keashey,  for  defendant. 

The  Yice-Cha2sCellor. 

This  suit  is  brought  to  collect  the  amount  alleged  to  be  due 
on  a  policy  of  insurance  issued  by  the  defendant  to  the  com- 
plainant, on  the  life  of  her  husband.  The  special  ground  of 
equitv  cognizance  alleged  is  the  complainant's  right  to  par- 
ticipate in  the  profits  made  by  the  defendant ;  that  the  amount 
of  these  is  unknown  to  her,  and  she  is  therefore  entitled  to 
discovery,  and  to  have  it  declared  that  the  defendant,  as  to 
the  portion  she  is  entitled  to,  is  lier  trustee.  The  defendant 
insists  that  the  policy  has  lost  all  force  as  a  contract,  by  the 
failure  of  the  complainant  to  do  certain  acts,  which,  by  the 
express  terms  of  the  policy,  were  necessary  to  its  continuance 
in  force. 

The  facts  are  undisputed.  The  policy  was  issued  May 
28th,  1867,  on  the  payment  of  a  premium  of  §193.92,  and 
stipulated  that  nine  subsequent  annual  premiums,  each  of 
the  same  amount,  should  be  paid.  All  those  falling  due  prior 
to  May  28th,  1871,  were  paid.  That  falling  due  May  28th, 
1871,  was  partly  paid  in  cash,  and  for  the  balance  three  notes, 
of  $32  each,  were  given,  payable  at  three,  six  and  nine 
months. 

The  body  of  t-he  policy  contains  an  express  agreement, 
that  an  omission  to  pay  any  of  the  annual  premiums  on 
the  dav  designated  shall  render  the  policy  void,  or  in  case  the 
time  otl  pavment  of  any  premium  is  extended,  then  a  failure 
to  pay  any  note  or  obligation  given  for  premium,  at  its 
maturity,  shall  render  the  policy  void.  Each  of  the  three 
notes  contained  a  provision  that  in  case  it  was  not  paid 
at  maturity  the  complainant's  policy  should  be  void.  Xeither 
of  the  notes  was  paid  at  maturity,  nor  subsequently. 

Contracts  of  insurance  are  construed  and  enforced  in  the 
same  manner  that  other  contracts  are.  There  is  nothing  in 
the  subject  matter  of  such  contracts  relieving  them  from  the 
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operation  of  the  legal  principles  Vfhieh  govern  other  con- 
tracts. If  the  parties  have  expressed  their  mutual  purpose 
in  clear  and  unambiguous  language,  the  court  has  no  duty  of 
interpretation  to  perform,  but  must  then  confine  itself  simply 
to  the  duty  of  carrying  into  effect  the  intention  of  the  parties. 
It  has  no  power  to  release  them  from  unwise  or  imprudent 
engagements,  untainted  by  fraud,  nor  to  make  new  contracts 
for  them. 

A  stipulation  in  a  life  policy,  that  a  failure  to  pay  any  of 
the  premiums  at  the  time  designated  shall  avoid  the  policy, 
renders  each  payment  a  condition  jDrecedent  to  the  continu- 
ance of  the  policy,  and  a  failure  to  perform  such  condition 
within  the  time  limited,  by  the .  clear  words  of  the  contract, 
strips  it  of  all  force  as  the  basis  of  a  suit.  Catoir  v.  Ameri- 
■ean  Life  Ins.  Co.,  4-  Vr.  Jf87 ;  Ruse  v.  Mutual  Ben.  Life  Ins. 
Co.,  23  N.  Y.  516 ;  Howell  v.  Knickerbocker  Life  Ins.  Co.,  4-4- 
AT.  Y.  281 ;  Hammond  v.  American  Mutual  Life  Ins.  Co.,  10 
Gray  306. 

And  where  the  policy  provides  that  a  failure  to  pay  at 
maturity  a  note  given  for  premium,  shall  avoid  the  policy, 
default  in  payment,  even  in  case  part  of  the  premium  is  paid 
in  cash  and  a  note  given  for  the  balance  only,  destroys  all 
right  of  recovery  upon  the  policy.  Pitt's  Admr.  v.  Berk- 
shire Life  Ins.  Co.,  100  Mass.  500 ;  Baker  v.  Union  Mutual 
Life  Ins.  Co.,  IfS  N.  Y.  (4  Hand)  383. 

Such  must  necessarily  be  the  effect  of  a  default,  because  the 
policy-holder,  by  plain  words,  has  agreed  that  it  shall  have 
that  effect.  Besides,  it  is  well  understood  that  the  .punctual 
payment  of  premiums  is  an  essential  part  of  a  contract  of  life 
insurance.  In  the  recent  case  of  the  New  York  Life  Ins.  Co.  v. 
Statham,  (reported  in  the  Albany  Law  Journal  for  November, 
1876,  p.  309),  Judge  Bradley,  speaking  for  a  majority  of  tho 
supreme  court  of  the  United  States,  says :  "  All  the  calcula- 
tions of  the  insurance  company  are  based  on  the  hypothesis 
of  prompt  payments.  They  not  only  calculate  on  the  receipt 
of  the  premiums  when  due,  but  on  compounding  the  interest 
upon  them.       *       *       *      'p}^g  insured  parties  are  associates 
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ill  a  great  scheme.  This  associated  relation  exists  whether 
the  company  be  a  mutual  one  or  not.  Each  is  interested  in 
the  engagements  of  all ;  for,  out  of  the  co-existence  of  many 
ri.sks,  arises  the  law  of  average  which  underlies  the  whole 
business.  An  essential  feature  of  this  scheme  is  the  mathe- 
matical calculations  referred  to,  on  which  the  premiums  and 
amounts  assured  are  based.  And  the.se  calculations,  again, 
are  based  on  the  assumption  of  average  mortality  and  of 
prompt  payments  and  compound  interest  thereon.  Delin- 
quency cannot  be  tolerated." 

It  is,  therefore,  obvious  the  complainant  cannot  successfully 
claim  she  is  entitlal  to  recover  the  whole  sum  stipulated  to  be 
paid  on  the  death  of  her  husband. 

But  the  policy  contains  a  clause  making  provision  again.st 
a  total  loss  of  all  rights  under  the  policy,  in  case  a  forfeiture 
should  occur  after  two  or  more  premiums  have  been  paid.  It 
is  expressed  as  follows  : 

"That  if,  after  the  receipt  by  this  company  of  two  or  more  annual 
premiums,  this  policy  should  cease  in  consequence  of  the  nonpayment  of 
premium,  then,  upon  a  surrender  of  this  policy  within  twelve  months  after 
such  unpaid  premium  becomes  due,  the  company  will,  in  exchange,  issue 
a  paid-up  policy  for  a  sum  equal  to  one-tenth  of  the  sum  insured  for  each 
premium  paid." 

It  is  admitted  four  premiums  were  paid.  Xo  default  was 
made  until  ^lay  28th,  1871.  There  can  be  no  doubt  the  com- 
plainant had  a  right,  at  any  time  before  May  28th,  1872,  to 
surrender  her  policy  and  demand  that  a  new  policy  be  issued 
to  her  in  conformity  to  the  provision  just  quoted.  It  is 
admitted  no  such  offer  and  demand  were  made  imtil  Septem- 
ber 24th,  1872.  The  complainant's  right  to  a  new  policy 
was  then  denied  on  the  ground  that  the  demand  had  not 
been  made  within  the  time  limited  by  the  contract.  Hud- 
son died  September  30th,  1872,  six  days  after  the  demand. 
The  first  of  the  three  notes  given  for  the  premium  fell  due 
August  31st,  1871.  Even  if  it  should  be  considered  that  the 
acceptance  of  this  note  enlarged  the  period  within  which 
the  complainant  had  a  right  to  demand  a  paid-up  policy,  it 
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is  clear  the  demand  was  not  made  within  the  prescribed 
period.  Further  time  was  given  upon  the  express  condition 
that  if  each  note  was  not  paid  at  maturity,  the  policy  should 
be  void.  The  condition  is  not  that  the  jiolicy  shall  only 
become  void  in  case  the  note  falling  due  last  in  point  of  time 
is  not  paid  at  maturity,  or  that  it  shall  only  become  void  in 
case  all  three  notes  are  not  paid,  but  default  in  the  payment 
of  either,  at  maturity,  destroyed  the  policy.  If  the  complain- 
ant took  the  benefit  of  the  delay,  she  was  bound  to  perform 
the  condition  on  which  it  was  granted,  or  submit  to  the  con- 
sequences. In  Pitt's  Admr.  v.  Berkshire  Life  Ins.  Co.,  sxi^jra, 
it  was  held,  the  failure  to  pay  the  first  of  three  installments 
of  a  note  given  for  premium,  containing  a  stipulation  that  if 
they  were  not  paid  as  they  fell  due  the  policy  should  become 
void,  avoided  the  policy.  And  I  think  it  may  very  properly 
be  said  in  this  case,  as  was  said  by  the  court  in  Baker  w 
Union  Mutual  Life  Ins.  Co.,  supra :  "  In  so  many  words, 
the  parties  have  agreed  that,  upon  failure  to  pay  the  notes  at 
maturity,  the  policy  shall  become  immediately  void,  and  the 
insurers  shall  be  released  from  all  oblio-ation  under  it.  The 
contingency  has  happened,  and  the  result  declared  by  the  con- 
tract necessarily  follows ;  the  courts  cannot  release  the  parties 
from  their  contract.s,  or  make  new  contracts  for  them." 

The  demand  for  a  paid-up  policy  was  not  made  witliin  the 
time  limited  by  the  contract,  and  the  defendant  was,  there- 
fore, under  no  obligation  to  accede  to  it.  A  little  more  than 
half  the  premium  due  May  28th,  1871,  was  paid  in  money. 
It  is  insisted  that  the  acceptance  of  this  sum  operated  to  keep 
the  policy  alive  for  such  proportion  of  the  ensuing  year  as  the 
sum  paid  bore  to  the  premium  for  the  whole  year ;  in  otiier 
words,  a  payment  of  just  half  tlie  annual  premium  would 
continue  the  life  of  the  policy  for  six  months.  The  policy 
requires  the  payment,  on  a  day  certain,  of  a  specific  sum ;  its 
payment  on  the  day  designated  is  a  condition  precedent  to  the 
continuance  of  the  policy,  and  it  is  expressly  provided  that  a 
failure  to  make  it  destroys  the  policy.  The  parties  have 
agreed  upon  this  condition,  and  the  court  has  no  power  to 
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modify  it,  or  dispense  with  it.  It  is  not  stipulated  a  partial 
payment  shall  keep  the  policy  alive  for  such  fractional  part 
of  a  year  as  the  payment  bears  to  the  whole  premium,  and  iu 
the  absence  of  such  an  agreement  a  partial  payment  is  no 
better  than  no  payment. 

I  think  it  is  quite  clear  this  suit  is  not  the  proper  subject 
matter  of  equity  cognizance.  The  special  ground  of  juris- 
diction, alleged  in  the  bill,  has  already  been  mentioned. 
Upon  looking  into  the  defendant's  charter,  it  appears  the 
profits  of  the  defendant's  business  are  to  be  ascertained  from 
time  to  time,  as  the  directors  may  determine,  and  after  setting 
aside  a  certain  part  to  form  a  benefit  or  relief  fund,  the  bal- 
ance is  to  be  equitably  apportioned  among  such  of  the  insured 
as  are  entitled  to  participate  in  the  profits.  The  periods 
M'hen  dividends  shall  be  declared,  or  when  divisions  of  profits 
shall  be  made,  are  committed  to  the  discretion  of  the  directors. 
It  is  not  shown  nor  alleged  that  they  have  improperly  re- 
fused to  exercise  this  j^ower,  nor  exercised  it  wrongfully  or 
fraudulently.  Equity  will  not  interfere  in  such  cases  unless 
it  appears  there  has  been  a  willful  abuse  of  the  discretion 
committed  to  them.  2  Redjield  on  Hallways  336.  It  must 
also  be  observed  the  defendant  is  a  foreign  corporation, 
created  by  the  laws  of  New  York,  and  I  therefore  think  the 
power  of  this  court  to  determine  whether  its  directors  have 
properly  exercised  their  discretion  in  this  respect  or  not,  may 
well  be  doubted.  Williston  v.  Michigan  Southern  R.  M.,  13 
Allen  4.00. 

I  will  advise  a  dismissal  of  the  bill. 
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Holmes  v.  Steele, 


John  B.  Holmes 

V. 

George  B.  Steele.* 

1.  Where  a  defendant  stands  by  and  permits  a  sheriff  to  sell  several 
separate  lots  of  land  as  one  tract,  without  objection,  he  cannot  afterward 
object  because  they  were  not  sold  in  parcels. 

2.  If  a  defendant  in  a  judgment  at  law  has  had  a  fair  opportunity  to  be 
heard  upon  a  defence  over  which  the  court  had  full  jurisdiction,  equity 
will  not  enjoin  the  enforcement  of  such  judgment,  simply  on  the  ground 
that  it  is  unjust,  even  if  convinced  that  the  court  of  law  committed  an 
error. 


On  filing  the  bill  in  this  case,  a  restraining  order  was 
granted,  and  also  an  order  to  show  cause  why  an  injunction 
should  not  issue  pursuant  to  the  prayer  of  the  bill.  The 
motion  for  the  injunction  was  heard  on  bill,  answer  and 
affidavits. 

3Ir.  8.  B.  Ransom,  and  Mr.  L.  S.  Chatfiekl,  of  New  York, 
for  motion. 

Mr.  Frank  Bergen  and  3Ir.  W.  J.  Magie,  contra. 

The  Vice-Chaxcellor. 

This  is  an  injunction  bill.  The  complainant  claims  relief 
on  two  grounds.  First,  that  the  sheriif  of  Somerset  county 
has  made  sale  of  his  lands  contrary  to  law,  having  sold  them 
as  an  entirety,  and  not  in  parcels  as  he  requested ;  and  second, 
that  the  judgment  under  which  the  sale  was  made  was 
inequitable  and  unjust,  being  founded  on  a  debt  alleged  to 
have  been  paid  many  years  ago. 

As  a  general  rule,  a  sheriff,  in  making  sale  of  a  debtor's 
land,  should  sell  no  more  than  just  sufficient  to  pay  the  debt 
he  is  required  to  make,  with  the  costs  and  expenses  of  sale,. 

*  Cited,  6  Stew.  Eq.  4S8. 
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provided  such  portion  can  be  conveniently  detached,  and  if 
the  land  is  already  divided  into  distinct  parcels,  it  should  be 
sold  in  parcels,  even  if  a  sale  of  all  the  parcels  is  necessary  to 
make  the  required  sum,  unless  more  money  can  be  realized  by 
a  sale  of  it  as  a  whole.  But  this  is  only  a  general  rule.  The 
main  purpose  of  a  sale  is  to  satisfy  the  creditor's  debt,  but 
this  must  be  accomplished  without  unnecessary  injury  or  loss 
to  the  debtor.  No  uniform  rule  can  be  established  by  which 
all  sales  shall  be  conducted.  A  mode  clearly  the  best  in  one 
case  would  be  highly  injurious  in  another.  The  law,  there- 
fore, confers  upon  the  officer  who  is  charged  with  the  duty  of 
making  sale  large  discretionary  power,  and  until  it  is  clearly 
shown  he  has  abused  his  discretion  or  fraudulently  exercised 
his  power,  the  court  must  assume  that  he  has  acted  fairly  and 
discreetly.  Merwin  v.  Smith,  1  Gr.  Ch.  182 ;  Parkhurst  v. 
Cory,  3  Stock.  233 ;  Vanduyne  v.  Vanduyne,  I  C.  E.  Gi\  93; 
Cummins  v.  Little,  Id.  4-^.  The  mere  fact,  therefore,  that 
a  number  of  different  tracts  were,  in  this  instance,  sold  as  an 
entirety,  does  not  invalidate  the  sale,  nor  even  render  it  ques- 
tionable ;  but,  on  the  contrary,  it  must  be  assumed,  until  the 
legal  presumption  is  overcome,  that  the  sheriff  made  the  sale 
in  that  mode  which  was  the  best  under  the  circumstances. 
The  complainant,  however,  alleges  that  he  requested  the 
sheriff  to  sell  in  parcels,  and  designated  the  part  he  wanted 
sold  first.  This  the  sheriff  positively  denies ;  he  says  the 
complainant  made  no  objection  to  the  manner  of  the  sale,  and 
did  not  suggest  any  other  way  to  sell  the  property  than  that 
he  adopted.  The  complainant's  conduct  does  not  inspire  con- 
fidence. It  is  difficult  to  resist  the  conviction  that  he  has,  all 
through  this  litigation,  been  prompted  rather  by  a  desire  to 
lay  the  foundation  for  dilatory  proceedings  than  to  get  an  op- 
portunity to  present  the  merits  of  his  defence.  I  am  com- 
pelled to  believe,  upon  the  affidavits  read  at  the  hearing,  that 
the  complainant  did  not  request  a  sale  by  parcels,  but  stood 
by  and  permitted  the  several  tracts  to  be  sold  as  a  whole, 
without  objection. 
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In  December,  1874,  the  defendant,  Steele,  brought  suit 
against  the  complainant,  in  the  supreme  court  of  this  state,  on 
a  judgment  recovered  against  him  in  the  supreme  court  of  the 
state  of  New  York,  in  1857.  The  pleas  filed  by  the  com- 
plainant to  this  suit  were  treated  as  shams,  and  judgment  was 
entered,  regardless  of  them,  by  order  of  the  court.  Subse- 
quently the  judgment  was  so  far  opened  as  to  allow  the  com- 
plainant to  have  a  trial,  and  the  action  was  regularly  taken 
down  for  trial  at  the  May  term  (1876)  of  the  Union  county 
circuit.  Four  continuances,  for  short  periods,  were  granted, 
on  the  application  of  the  complainant,  during  the  term,  and 
when  the  last  was  granted,  he  was  notified  by  the  court  he 
must  be  ready  for  trial  on  the  day  assigned.  On  the  morning 
of  that  day,  he  says,  he  left  his  home  in  North  Plainfield  at 
six  o'clock,  and  went  to  New  York  city  to  secure  the  attend- 
ance of  some  of  his  witnesses,  who  resided  there,  intending 
to  return  on  a  train  advertised  to  leave  New  York  at  t\yenty 
minutes  after  nine  o'clock,  which  would  have  enabled  him  to 
reach  the  court-house  in  Elizabeth  at  ten  o'clock,  the  hour 
when  the  court  opened ;  but,  on  reaching  the  depot  in  New 
York,  on  his  return,  he  M^as  for  the  first  time,  informed  the 
train  he  expected  to  take  was  not  permitted  to  carry  pas- 
sengers for  Elizabeth ;  that  he  was  compelled  to  remain  and  to 
take  passage  on  a  later  train,  and  that,  in  consequence  of  this 
unexpected  and  unavoidable  delay,  he  did  not  reach  the  court- 
house until  after  a  verdict  had  been  rendered  against  him. 
Within  a  few  days  thereafter  an  unsuccessful  application  was 
made  on  his  behalf,  to  the  justice  of  the  supreme  court  pre- 
siding at  the  trial,  for  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside  ;  this  application  was  renewed,  on 
affidavits  of  surprise  and  merits,  before  the  supreme  court  at 
the  June  term  following,  and  M'as  again  denied ;  and  it  was 
again  made  before  the  same  court,  on  additional  affidavits,  at 
the  November  term  last,  and  again  refused.  It  is  not  pre- 
tended there  is  a  fact  before  this  court  that  was  not  presented 
to  and  considered  by  the  supreme  court,  or  is  it  disputed  that 
that  court  had  complete  jurisdiction  of  all  the  questions  raised 
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in  the  proceeding;,  and  full  power  to  give  adequate  relief. 
The  complainant  sought  relief  in  that  forum ;  it  had  full 
power  to  hear  and  determine  his  application.  I  think  he  is 
bound  to  submit  to  its  judgment.  He  certainly  cannot  have 
it  reviewed  here. 

A  suitor  who  comes  to  a  court  of  equity  asking  that  he 
may  have  the  benefit  of  a  just  defence  which  a  court  of  law 
cannot  hear,  or  that  he  may  have  liberty  to  set  up  a  defence 
wholly  unknown  to  him  (and  his  ignorance  is  not  the  result 
of  negligence)  when  the  judgment  at  law  was  recovered 
against  him,  or  that  he  may  be  relieved  against  a  judgment 
procured  by  the  fraud  of  his  adversary,  which  he  did  not 
have  an  opportunity  to  denounce  in  the  court  pronouncing 
judgment,  presents  a  case  exclusively  the  subject  matter  of 
equity  cognizance;  and  he  has,  therefore,  a  right  to  have 
his  adversary  enjoined  until  the  validity  of  his  claim  to 
relief  has  been  examined ;  but  the  doctrine  is  perfectly  well 
settled,  that  this  court  will  not,  on  the  application  of  a 
defendant  in  a  judgment  at  law  who  has  had  a  fair  oppor- 
tunity to  be  heard  upon  a  defence  over  which  the  court 
pronouncing  the  judgment  had  full  jurisdiction,  enjoin  the 
enforcement  of  the  judgment,  simply  on  the  ground  that  it 
is  unjust,  even  if  it  is  convinced  the  court  passing  judgment 
committed  an  error  in  law.  Power's  Ejyrs.  v.  Butler's  Admrs., 
3  Grr.  Ch.  4-65;  Vaughn  v.  Johnson,  1  Stock.  173;  Moore  v. 
Gamble,  Id.  2 1^.6  ;  Reeves  v.  Cooper,  1  Beas.  223  ;  Simpson  v. 
Hart,  1  Johns.  Ch.  91.  It  rests  upon  the  highest  considera- 
tions of  propriety  and  justice.  A  matter  once  fully  con- 
sidered and  decided  by  a  competent  tribunal,  cannot  be  open 
to  review,  upon  exactly  the  same  facts,  in  another  tribunal 
of  merely  concurrent  powers,  without  producing  conflict- 
ing decisions,  and,  consequently,  indecorous  strife  between 
the  tribunals,  and  leading  to  a  great  deal  of  litigation 
purely  experimental  and  vexatious.  The  language  of  Chan- 
cellor Williamson,  in  Reeves  v.  Cooper,  supra,  is  so  exactly 
pertinent  to  the  question  under  discussion,  that  it  ought,  per- 
haps, to  have  l)een  decided  by  merely  a  quotation.     He  says  : 
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"  Where  a  party  has  presented  the  matter  which  he  claims  as 
the  ground  of  his  relief,  to  a  court  of  law,  and  the  court  has 
decided  against  him,  or  when,  through  his  own  negligence,  he 
has  failed  to  present  it  to  the  court  in  which  the  suit  was 
pending,  this  court  can  grant  no  relief.  It  has  no  authority 
to  sit  in  judgment  to  correct  alleged  errors  of  courts  of  law, 
and  it  will  not  aid  a  party  who,  through  his  own  sheer  negli- 
gence, has  involved  himself  in  difficulty." 

The  order  to  show  cause  must  be  discharged  and  the  injunc- 
tion denied,  with  costs. 


Daniel  M.  "Wilson's  Executoes 

V. 

George  T.  Cobb's  Executors.* 

1.  The  joint  prosecution  of  a  lawsuit  does  not  create  a  partnership  be- 
tween the  parties,  as  to  the  subject  matter  in  dispute.  As  to  the  parties 
themselves,  a  partnership  cannot  be  formed  by  implication  or  operation  of 
law. 

2.  That  the  defendant  was  a  trustee  for  certain  bondholders  cannot  aid 
the  complainant,  because  he  is  not  individually  entitled  to  redress  for  a 
wrong  done  to  other  persons. 

3.  An  estoppel  cannot  arise  from  the  mere  assertion  of  a  right,  made  by 
one  party  to  an  agreement  and  instantly  denied  by  the  other,  even  if  such 
assertion  is  made  in  writing  and  the  denial  is  oral. 

4.  When  the  complainant  makes  the  defendant  his  witness,  by  requiring 
him  to  answer  under  oath,  so  much  of  the  answer  as  is  fairly  responsive  to 
the  bill  is  evidence,  and  must  prevail  as  the  truth,  unless  overcome  by  the 
oath  of  two  witnesses,  or  by  one  witness  corroborated  by  circumstances. 

5.  A  complainant  can  only  recover  on  the  case  made  by  his  bill.  A  de- 
fendant is  only  required  to  meet  sucli  of  the  complainant's  proofs  as  tend 
to  establish  the  case  made  by  the  bill.  All  others  he  may  treat  as  imper- 
tinent. 

*Reversed,  S  Stew.  hq.  361 ;  Cited,  S  Stew.  Eq.  182  ;  S.  C,  4  Stew.  Eq. 
91. 
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Wilson's  Executors  v.  Cobb's  Executors. 
On  final  hearing  on  bill,  answer,  replication  and  proofs. 

Mr.  A.  Q.  Keasbey,  for  complainant. 

Mr.  T.  N.  Mc  Carter,  for  defendant. 

The  Vice-Chaxcellor. 

The  main  object  of  this  suit  is  to  have  it  determined 
whether  or  not  Daniel  M.  Wilson  was  joint  owner  with 
George  T.  Cobb  of  twentv-two  bonds  of  the  Rutland  and 
"Washington  Railroad  Company,  purchased  bv  Mr.  Cobb,  in 
January,  1864,  for  87,200,  and  sold  the  following  June  for 
$30,800. 

The  suit  has  been  pending  since  December  30th,  1864. 
Since  its  institution  the  defendant  has  been  killed  in  a  railroad 
disaster  and  the  complainant  has  died.  The  testimony  of 
neither  is  before  the  court,  except  so  far  as  the  answer  of  the 
defendant  is  evidence. 

The  bill  alleges,  prior  to  the  purchase  of  the  bonds  in  contro- 
versy, the  parties  were  the  owners,  each  in  his  own  right,  of 
certain  bonds  of  the  corporation  mentioned,  and  that  the 
twenty-two  bonds  in  dispute  were  purchased  pursuant  to  a 
contract,  whereby  it  was  agreed  the  parties  should  purchase  an 
additional  number  of  bonds  (the  bill  does  aver  that  the  num- 
ber was  fixed  by  the  contract)  for  their  joint  benefit ;  and,  it 
is  further  alleged,  the  purchase  of  the  twenty-two  bonds  was 
effected  by  the  joint  efforts  and  negotiations  of  the  parties. 
This  is  the  only  ground  of  action  alleged  in  the  bill  respect- 
ing the  twenty-two  bonds.  The  complainant  must  recover, 
if  at  all,  upon  the  case  made  by  his  bill.  He  cannot  make 
one  case  by  his  bill  and  another  by  his  proofs,  and  still 
have  a  decree.  The  defendant  has  a  right,  before  answer- 
ing, to  be  informed,  plainly  and  distinctly,  by  the  bill,  of 
the  complainant's  ctmse  of  action.  When  proofs  are  pro- 
duced, the  defendant  is  only  required  to  meet  such  of  the 
complainant's  proofs  as  tend  to  establish  the  cause  of  ac- 
tion alleged  in  the  bill.     Any  proof  not  tending  to  support 
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the  bill  may  be  treated  as  impertinent.  Any  other  rule 
would  render  pleadings  not  only  useless,  but  would  make 
them,  in  the  hands  of  cunning  practitioners,  the  instruments 
of  delusion  and  trick.  Andrews  v.  Farnham,  2  Stock.  94; 
Howell  V.  Seb7'ing,  1  McCcirt.  90 :  Mar  simian  v.  Conklin,  6  C. 
E.  Gr.  5^6. 

On  the  argument,  the  counsel  of  the  complainant  strenu- 
ously insisted  that,  even  conceding  the  complainant  had  failed 
to  prove  the  contract  alleged  in  his  bill,  and  that  it  clearly 
appeared  Mr.  Cobb  had  purchased  the  bonds  in  controversy 
at  his  own  risk  and  for  his  own  benefit,  still,  as  the  parties 
individually  owned  similar  bonds,  the  validity  and  value  of 
which  depended  upon  the  result  of  a  suit  then  pending  in  the 
supreme  court  of  Vermont,  which  they  were  jointly  prose- 
cuting, Mr.  Cobb  occupied  towards  Mr.  Wilson  a  position  of 
trust  and  confidence  with  regard  to  all  the  bonds  in  litigation, 
so  that  any  profit  or  advantage  gained  by  him  in  dealing  in 
any  part  of  the  subject  matter  of  the  lawsuit,  enured,  by 
force  of  legal  principles  and  independent  of  a  promise,  to  the 
equal  benefit  of  Mr,  Wilson.  Stripped  of  all  gloss,  the 
proposition  is  this :  that  the  joint  prosecution  of  a  lawsuit,  in 
the  absence  of  an  agreement  to  that  effect,  creates  between  the 
parties  prosecuting  it,  in  respect  to  the  property  in  dispute, 
the  relation  of  copartners,  so  that  they  are  subject  to  all  the 
duties  and  liabilities  of  copartners  in  a  mercantile  copartner- 
ship. This  proposition  is  manifestly  unsound.  There  is  no 
such  thing  as  a  partnership  by  implication  or  operation  of 
law.  The  relation  inter  sese  is  founded  in  voluntary  contract, 
and  cannot  exist  independent  of  it. 

As  to  third  persons,  the  relation  may  exist  in  spite  of  an 
agreement  that  it  shall  not.  But  if  the  complainant  was 
right  in  his  law,  his  proposition  is  incorrect  in  his  statement 
of  the  facts.  Mr.  Cobb  and  Mr.  Wilson  were  not  prosecuting 
a  suit  jointly,  in  their  own  right,  for  their  exclusive  benefit, 
but  the  suit  referred  to  had  been  brought  by  the  trustees  of 
the  bondholders  to  foreclose  the  first  mortgage  on  the  Rut- 
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laud  and  Washingtou  railroad.  The  suit  was  iu  the  names 
of  the  trustees,  aud  was  prosecuted  for  the  benefit  of  all  the 
bondholders.  Mr.  Cobb  and  Mr.  Wilson,  together  with  Mr. 
Joseph  AV.  Taylor,  constituted  a  committee,  appointed  by  the 
bondholders,  to  superintend  the  prosecution  of  the  suit.  It 
does  not  appear  what  powers  the  appointment  conferred.  It 
mav  be  that  Mr.  Cobb,  in  accepting  the  appointment,  placed 
himself  in  a  position  of  trust  towards  the  other  bondholders, 
so  that  his  purchase  of  the  twenty-two  bonds  in  question 
would,  in  a  suit  bv  his  vendor  against  him,  be  regarded  as  a 
purchase  bv  a  trustee  of  the  property  of  his  cestui  que  trust 
But  if  this  be  so,  it  cannot  aid  the  complainant.  It  gives  him 
no  cause  of  action.  He  is  not  entitled  to  redress  for  a  wrong 
done  some  other  person.  It  is  enough  to  say  of  this  claim,  it 
is  not  set  up  in  the  bill,  and  if  it  had  been,  it  would  not  have 
given  the  complainant  a  right  to  relief. 

As  already  remarked,  the  complainant's  sole  ground  of 
action,  set  up  in  his  bill,  in  respect  to  the  twenty -two  bonds, 
is  a  contract.  He  must  prove  the  contract  or  fail.  He  re- 
quired the  defendant  to  answer  under  oath.  The  defendant 
denies  the  contract  as  broadly  and  positively  as  language  can 
do  it.  This  denial  must  prevail  as  the  truth,  unless  overcome 
by  the  oaths  of  two  witnesses,  or  by  one  witness  supported 
bv  circumstances,  or  by  equivalent  evidence.  Broicn  v» 
Bulkley,!  Mc Cart.  2 9 J/.." 

It  is  not  shown  ]Mr.  Wilson  had  the  slightest  connection 
with  the  purchase  of  the  twenty-two  bonds,  nor  even  that  he 
knew  it  was  to  be  made.  He  furnished  no  money  for  their 
purchase,  and  never  offered  re-imbursement.  His  case  is 
utterly  barren  of  everything  iu  the  nature  of  proof  tending  to 
show  the  slightest  negotiation  between  the  parties,  upon  any 
subject,  prior  to  or  cotemporaneous  with  the  purchase,  except 
the  admission  of  ^Ir.  Cobb,  in  his  answer,  that  before  he  made 
the  purchase  he  solicited  Mr.  Wilson  to  join  him  iu  a  purchase 
of  bonds,  and  he  understood  him  to  refuse.  There  is  not  a 
word  of  direct  evidence  attesting  the  existence  of  the  contract. 
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and  that  arising  from  circumstances  is  too  faint,  in  my  judg- 
ment, to  be  made  tlie  foundation  of  a  judicial  determination. 

Two  circumstances  are  mainly  relied  on.  First,  a  writing 
dated  March  17th,  1864,  evidently  drawn  for  the  signature 
of  such  of  the  bondholders  as  desired  one  of  the  trustees  to 
resign,  in  order  that  a  new  trustee  might  be  appointed.  It 
begins:  "We,  the  undersigned,  holders  of  the  bonds  secured" 
&c.,  and  is  twice  signed  by  Mr.  Cobb,  but  by  no  other  per- 
son. Opposite  the  first  signature  are  the  words,  "twenty- 
nine  bonds,"  and  opposite  the  second  "twenty-two  bonds." 
It  is  argued,  if  Mr.  Cobb  had  been  the  sole  owner  of  the 
number  of  bonds  set  opposite  each  signature,  he  would  natur- 
ally, in  signing  the  paper,  have  placed  the  whole  number  of 
bonds  opposite  a  single  signature,  and  not  separated  from  the 
others  just  the  number  Mr.  Wilson  claimed  an  interest  in. 
But  it  is  not  enough  to  raise  a  suspicion,  or  even  to  show  INIr. 
Cobb  was  not  sole  owner ;  it  must  be  shown  Mr.  Wilson  was 
joint  owner.  This  paper  was  put  in  evidence  by  the  com- 
plainant, but  where  or  how  it  was  obtained,  or  what  is  its 
history,  does  not  appear.  It  is  conjectured  it  was  sent  by  Mr. 
Cobb  to  Mr.  Wilson  for  his  signature,  but  if  it  was,  why  did 
he  not  sign  it  ?  The  court  cannot  proceed  on  conjecture ;  it 
must  have  proof. 

The  second  circumstance  relied  on  is  an  agreement  executed 
Februar}^  12th,  1864,  by  Mrs.  Sarah  Bruen,  the  executors 
of  William  D.  Bruen,  deceased,  Mr.  Cobb  and  Mr.  Wilson. 
It  first  recites,  "  We,  the  subscribers,  owners  of  the  number 
of  bonds  set  opposite  our  respective  names"  &c.,  and  then 
agrees  that  the  parties  shall  place  their  bonds  in  the  hands 
of  Mr.  Cobb,  that  no  sale  shall  be  made  without  his  consent, 
authorizes  him  to  sell,  and  then  provides  that  the  proceeds 
of  sale  shall  be  divided  among  the  parties  in  proportion  to 
the  number  of  bonds  owned  by  them  respectively.  It  is 
signed  by  Mr.  Cobb,  and  opposite  his  name,  under  the 
words,  "  No.  of  bonds,"  are  the  figures  "  29."  It  was  next 
signed  by  Mr.  Wilson,  then  by  Mrs.  Bruen ;  following  her 
signature  are  those  of  the  executors  of  William  D.  Bruen, 
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deceased,  and  then,  on  the  next  line  below,  appears  again 
the  signature  of  Mr.  Cobb,  with  the  word  "  twents'-two " 
opposite,  and  immediately  under  this  last  signature  of  Mr, 
Cobb  is  the  character  "  &,"  and,  on  the  next  line  below,  the 
signature  of  Mr.  AVilson. 

Standing  alone  and  unexplained,  this  paper,  it  must  be 
conceded,  is  a  clear  admission  by  Mr.  Cobb  that  Mr.  Wilson 
was  joint  owner  of  the  twenty-two  bonds.  If  the  case  stood 
on  this  pa}>er  alone,  it  would  be  free  from  difficulty ;  but  it 
does  not.  Three  of  the  persons  who  were  present  at  its 
execution  have  testified  to  what  occurred  when  Mr.  Wilson 
signed  the  second  time,  and  connected  his  signature  by  the 
character  "&"  with  that  of  Mr.  Cobb.  In  making  out  his 
principal  case,  the  complainant  called  the  subscribing  witness^ 
who,  in  his  direct  examination,  testified  Mr.  Cobb  signed 
for  the  twenty-two  bonds  first,  and  Mr.  Wilson  immedi- 
ately after;  that  no  remark  or  question  was  made  by  any 
one  respecting  Mr.  AVilson's  act,  and  there  was  no  controversy 
between  Mr.  Cobb  and  Mr.  Wilson  concerning  the  twenty- 
two  bonds. 

The  other  two  witnesses,  who  were  called  by  the  defence, 
give  a  very  different  account  of  the  affair.  The  one  says, 
when  Mr.  Wilson  signed  the  paper  the  second  time,  Mr. 
Cobb  asked,  "  Why  do  you  do  that  ? "  and  seemed  to  be 
displeased ;  and  the  other  says,  when  Mr.  Cobb  discovered 
Mr.  Wilson  had  connected  his  name  with  his  as  o\vner  of 
the  twenty-two  bonds,  he  asked  him  why  he  had  done  so, 
and  that  Mr.  Wilson  answered,  because  he  had  a  right ;  to 
which  Mr.  Cobb  replied,  with  emphasis,  "You  have  not, 
sir."  More  than  seven  years  had  elapsed  between  the 
occurrence  and  the  time  when  these  witnesses  were  required 
to  testifv.  It  is  not  surprising  they  diifer.  Lapse  of  time 
obscures  all  recollections,  the  best  as  well  as  the  worst. 
The  conflict  in  this  case  arises  entirely  from  infirmity  of 
memorv.  The  subscribing  witness  declares,  no  doubt  con- 
scientiously, that  no  remark  or  question  was  made  respect- 
ing the  second  signature  of  Mr.  Wilson,  simply  because  all 
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recollection  of  that  part  of  the  transaction  is  obliterated  from 
his  memory.  He  sincerely  believes  that  what  the  other  two 
witnesses  swear  did  occur,  did  not,  because  that  part  of  the 
scene  has  been  so  completely  rubbed  from  his  memory  as  to 
leave  him  in  the  same  condition,  as  to  that,  as  though  he  had 
not  been  present  at  all.  There  can  be  no  doubt,  according  to 
the  legal  rule,  negative  evidence  must  give  way  to  affirmative. 
I  think  it  must,  therefore,  be  held,  though  the  written  paper, 
standing  alone,  shows  a  case  for  the  complainant,  yet  when 
.reviewed  in  the  light  of  facts,  which  are  proved  to  have 
occurred  at  its  execution,  and  constituted  an  essential  part  of 
its  execution,  it  amounted,  at  most,  simply  to  an  assertion  of 
a  right  by  Mr.  Wilson,  which,  the  moment  it  was  made,  was 
denied  by  Mr.  Cobb.  The  paper  was  made  to  speak  for  Mr. 
Wilson  and  against  Mr.  Cobb,  by  Mr.  Wilson's  act.  Silence 
or  acquiescence  would  have  made  it  Mr.  Cobb's  act,  but  no 
man  can  be  bound  by  the  act  of  another  which  he  promptly 
and  clearly  repudiates. 

In  my  judgment,  the  contract  on  which  the  complainant's 
action,  in  respect  to  the  twenty-two  bonds  is  founded,  is  not 
proved.  There  is  nothing  in  the  case  which  would  warrant 
the  application  of  the  doctrine  of  estoppel  to  the  defence.  It 
is  manifest  an  estoppel  cannot  arise  from  the  mere  assertion 
of  a  right,  even  if  it  is  made  in  writing,  by  one  party  to  an 
agreement  which  the  other  instantly  denies,  though  the  denial 
is  made  orally.  The  fundamental  idea  of  the  doctrine  of 
estoppel  is  to  prevent  a  person  from  denying,  to  the  prejudice 
of  another,  what  he  has  once  clearly  admitted  to  be  true,  and 
thereby  induced  the  other  to  place  himself  in  a  position  he 
would  not  have  taken  if  the  admission  had  not  been  made. 
It  is  obvious  the  complainant  has  no  right  to  invoke  the  aid 
of  such  a  principle  of  law  in  this  case. 

When  Mr.  Cobb  exercised  the  power  of  sale  given  to  him 
by  the  agreement  of  February  12th,  1864,  by  his  contract 
with  the  purchaser,  he  left  it  optional  with  Mr.  Wilson 
whether  or  not  his  bonds  should  be  included.  Mr.  Wilson 
afterwards  directed  the  delivery  of  his  forty-three  bonds  to 
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Mr.  Cobb,  and  that  they  should  be  included  in  the  sale. 
Payment  for  them  was  made  to  Mr.  Cobb.  He  admits  there 
remains  in  his  hands,  of  the  proceeds  of  the  sale  of  the  forty- 
three  bonds,  §1,003.95.  Of  this,  he  claims  a  right  to  retain 
§1,000  for  his  services.  Their  nature  and  value  are  not 
shown.  The  burden  is  on  him.  Nothing  is  shown  but  the 
sale,  receipt  and  disbursement  of  the  money.  The  amount 
received  was  over  §60,000.  Its  receipt,  custody  and  trans- 
mission was  attended  with  some  labor,  expense  and  responsi- 
bility. For  these  compensation  may  be  allowed.  I  think 
§100  will  be  adequate.  This  is  the  best  judgment  I  can 
form  upon  the  proofs  before  me.  If  it  is  inadequate,  it  is  so 
because  the  proofs  are  insufficient.  The  main  relief  asked 
must  be  denied. 

I  will  advise  a  decree  that  the  complainant  shall  recover 
8903.95,  with  interest  from  July  27th,  1864,  at  the  rate  of 
six  per  cent.,  and  also  costs. 


JOXATHAX   BOYXTOX 


Bexjamix  Saxdford's  Executoe.* 

1.  Where  a  defendant  intentionally  neglects  to  make  a  defence  within 
the  time  prescribed  by  law,  his  application  to  set  aside  a  final  decree  in 
order  to  let  him  in  to  defend,  is  addressed  to  the  extreme  favor  of  the 
court,  and  will  not  be  granted  unless  it  rests  in  the  clearest  equity. 

2.  The  fifty-seventh  section  of  the  orphans  court  act  suspends  the  right 
of  action  by  creditors  for  six  months,  to  enable  the  executor  or  adminis- 
trator to  examine  into  the  condition  of  the  estate,  and  to  determine  on  the 
proper  course  to  take  in  its  settlement.  If  he  permits  a  suit,  commenced 
before  the  expiration  of  the  six  months,  to  proceed  to  final  decree,  the 
court  is  bound  to  assume,  in  the  absence  of  proof  of  accident  or  inadver- 
tence, that  he  intended  to  waive  the  defence  given  by  the  statute. 

*Affikmed,  1  Stew.  Eq.  592. 
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3.  A  defendant  who  seeks  to  set  up  a  defence  by  grace,  and  not  of  right, 
must  show  that  he  has  an  equitable  defence. 

4.  A  decree  for  a  deficiency  against  an  executor  will  not  be  set  aside  be- 
cause no  claim  for  the  debt  has  been  exhibited  under  oath,  pursuant  to  a 
rule  to  bar  creditors,  where  there  is  no  proof  that  such  rule  has  been 
granted  or  even  applied  for. 

Application  to  set  aside  final  decree  and  permit  the  defend- 
ant to  set  up  a  defence  that  the  action  was  prematurely 
brought.     Heard  on  petition  and  affidavits. 

Mr.  J.  Frank  Fort,  for  motion 

Mr.  Williwn  Brinherhoff,  contra.  , 

The  VICE-CHA^'CELLOR. 

The  only  reason  urged  why  the  final  decree  should  be  set 
aside  is  that  the  action  was  prematurely  brought.  It  was 
<;omraenced  within  less  than  two  months  from  the  time  the 
will  was  admitted  to  probate.  It  is  not  pretended  there  exists 
a  good  defence  on  the  merits  ;  the  defendant  does  not  claim  he 
is  able  to  show  that  the  decree  is  in  any  respect  inequitable, 
Jior  that  it  does  not  do  full  justice  to  all  parties,  but  he  insists 
that  inasmuch  as  there  existed  a  good  technical  defence  when 
the  suit  was  brouglit,  which  he  omitted  to  make  within  the  time 
limited  by  law,  it  is  the  duty  of  the  court  to  set  aside  the  de- 
cree, that  he  may  make  it  yet.  As  it  "is  not  shown,  nor  even 
claimed,  the  omission  was  the  result  of  accident  or  mistake,  it 
must  be  assumed  it  was  willful.  The  defendant  intentionally 
neglected  to  set  uj)  his  defence  within  the  time  prescribed  by 
law  ;  his  application,  therefore,  is  addressed  to  the  extreme 
favor  of  the  court,  and  cannot  be  successful  unless  it  rests  on 
the  clearest  equity. 

The  design  of  the  fifty-seventh  section  of  the  orphans 
court  act  {Rev.  'p.  763)  clearly  appears  on  its  face.  It  is  to 
enable  the  person  entrusted  with  the  settlement  of  an  estate  to 
ascertain  its  value  and  the  debts  to  be  paid  out  of  it,  before 
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he  shall  be  compelled  to  pay  the  debts.  Six  months  are  given 
to  enable  the  executox'  or  administrator  to  find  out  whether  the 
estate  is  solvent  or  not,  and  to  determine  what  course  it  is 
necessary  for  him  to  adopt  in  its  settlement.  In  many  cases, 
all  this  may  be  fully  accomplished  in  a  much  shorter  period 
than  that  fixed  by  statute.  When,  therefore,  an  executor  or 
administrator  permits  an  action,  commenced  before  the  expi- 
ration of  six  months  from  the  grant  of  probate  or  administra- 
tion, to  proceed  to  final  decree  by  default,  he  having  been 
regularly  subpoenaed  to  answer,  and  having  also  entered  an 
appearance,  as  the  defendant  did  in  this  case,  the  court,  I 
think,  is  bound  to  assume  he  has  had  all  the  time  for  exami- 
nation he  requires,  and  that  he  has  intentionally  waived  the 
technical  defence  given  by  the  statute.  Though  the  defend- 
ant has  been  examined  as  a  witness  on  this  application,  he 
does  not  state  he  had  not  fully  examined  and  satisfied  himself 
of  the  condition  of  the  estate  before  this  suit  was  brought, 
nor  does  he  intimate  he  omitted  to  set  up  the  defence  he  now 
seeks  to  interpose,  through  ignorance,  inadvertence  or  acci- 
dent. It  is  clear  the  defendant  is  not  in  a  position  where  he 
has  a  right  to  claim  the  favor  of  the  court. 

If  the  debt  is  just,  an  executor  or  administrator  may  right- 
fully refuse  to  set  up  the  statute  of  limitations  to  an  action  for 
its  recovery.     Pursel  v.  Pursel,  1  McCart.  514" 

If  he  can,  without  risk  of  personal  liability,  let  in  a  debt 
against  creditors,  legatees  or  distributees,  which  he  has  the 
power  to  defeat  by  simply  setting  up  a  statutory  defence, 
there  ought  to  be  no  question  about  his  power  to  waive  the 
benefit  of  this  statute,  which  merely  relieves  him  from  suit 
for  a  short  period,  to  give  him  an  opportunity  to  look  into 
the  condition  of  the  estate  and  determine  on  the  proper  course 
to  be  taken  in  its  settlement. 

A  defendant  who  seeks  to  interpose  a  defence  by  grace,, 
and  not  of  right,  must  come  with  an  equitable  defence.  He 
must  stand  upon  a  rule  of  justice,  not  upon  a  naked  point  of 
law.      Vanderveer's  Achnr.  v.  Holcombe,  7  C.  E.  Gr.  555. 

It  is  further  insisted  that  at  least  that  part  of  the  decree 
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adjudging  the  defendant  liable,  in  his  representative  capacity, 
for  deficiency,  should  be  set  aside,  because  no  claim  for  this 
debt  has  been  exhibited  under  oath,  pursuant  to  a  rule  to  bar 
creditors.  It  is  enough  to  say,  upon  this  point,  there  is  no 
proof  that  a  rule  to  bar  creditors  has  been  granted,  or  even 
applied  for. 

The  order  to  show  cause  must  be  discharged,  with  costs. 


George  Stoudinger 

V. 

City  of  Newark.* 

1.  When,  by  legislative  grant,  the  location  and  construction  of  sewers  are 
committed  to  the  judgment  of  municipal  authorities,  so  long  as  they  keep 
within  their  powers  and  do  not  abuse  them,  their  acts  are  not  subject  to 
judicial  revision. 

2.  If  land  be  dedicated  to  the  public  for  the  purposes  of  a  street,  and  it 
is  accepted,  the  public  right  is  complete,  and  the  land  may  be  appropri- 
ated to  any  use  to  which  a  street  acquired  in  any  other  mode  can  lawfully 
be  put. 

3.  The  streets  of  a  city  may  be  lawfully  used  for  the  construction  of 
sewers,  whether  the  public  right  was  acquired  by  condemnation  or  dedica- 
tion. 


On  order  to  show  cause  why  an  injunction  should  not  issue. 
Hearing  on  bill,  answer  and  affidavits. 

*  Affirmed,  1  Stew.  Eg.  446. 

Note. — In  Glasby  v.  Morris,  3  C.  E.  Or.  72,  it  was  held  that  express 
authority  must  be  conferred  by  a  charter  in  order  to  construct  sewers. 
An  act  of  the  legislature  which  expressly  authorizes  a  city  to  turn  a 
natural  stream  into  a  sewer,  is  constitutional,  Butler  v.  Worcester,  112 
Mass.  541 ;  and  a  plaintiff"  must  establish  some  particular  injury  to 
himself  arising  therefrom,  to  entitle  him  to  relief.  Washburn  Co.  v. 
Worcester,  116  Mass.  45S  ;  and  see  Workman  v.  Worcester,  118  Mass.  168. 
As  to  the  right  of  a  city  to  connect  a  sewer  with,  or  to  discharge  it 
into  a  natural  stream,  see  Munn  v.  Pittsburg,  40  Pa.  St.  364  ;  O'Brien  v. 
St.  Paul,  18  Mmn.  176  ;  Thurston  v.  St.  Joseph,  51  Mo.  510.    In  Proprietors 
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Mr.  Henry  Young,  contra. 

The  Vice-Chancellor. 

The  government  of  the  city  of  Newark,  by  an  ordinance 
duly  adopted  on  the  7th  day  of  July,  1876,  ordained 
that  a  sewer  should  be  constructed  from  the  westerly  line 
of  High  street  to  the  Passaic  river,  and  that  the  waters  of 
Mill  brook,  on  First  river,  should  be  diverted  from  their 
present  channel  into  the  sewer  and  carried  by  it  to  the 
Passaic '  river.  The  sewer,  for  most  of  the  distance  between 
the  termini  named,  is  to  be  laid  in  Clay  street.  The  char- 
ter gives  the  municipal  government  full  power  to  lay  out, 
regulate  and  repair  streets,  to  construct  sewers  and  drains 
in  any  part  of  the  city,  and,  in  the  construction  of  any  sewer 
or  drain,  to  take  and  appropriate  or  divert  any  stream  of 
water  it  may  deem  expedient  and  necessary.  Compensa- 
tion is,  of  course,  to  be  made  to  the  persons  entitled  to  the 
water  diverted,  or  Avhose  lands  may  be  taken  for  sewerage 
purposes.  Clay  street  was  dedicated  by  the  complainant 
many  years  ago  to  the  public  for  the  purposes  of  a  highway, 
and  has  been  accepted  by  the  city,  graded,  flagged  and 
curbed.  The  complainant  owns  and  resides  on  a  lot  extend- 
ing along  the  southerly  line  of  Clay  street,  a  distance  of  two 

&c.  V.  Lowell,  7  Gray  223,  it  was  held  that  a  right  to  enter  "streets  and 
private  lands,"  for  the  construction  of  sewers,  would  not  authorize  a 
city  to  discharge  its  sewage  into  a  canal,  or  to  lay  sewers  upon  lands 
purchased  by  tlie  corporation  for  the  use  of  their  canal ;  and  see  Hil- 
dreth  v.  Lowell,  11  Gray  34-5  ;  N.  Y.  C.  R.  R.  Co.  v.  M.  G.  L.  Co.,  63  N.  Y. 
326;  Columbus  v.  Hydraulic  Ac.  Co.,  33  Jnd.  4^0.  An  act  of  the  legisla- 
ture which  authorizes  the  building  of  a  market  in  a  street,  without 
providing  compensation  to  the  owner  of  the  fee,  is  unconstitutional. 
State  V.  Laverack,  5  Vr.  201.  A  corporation  formed  under  a  general  act, 
has  no  right  to  lay  gas  pipes  in  a  country  highway,  without  the  consent 
of  the  owner  of  the  fee,  or  compensation  made  to  him.  Bloomfield  Gas 
Light  Co.  v.  Calkins,  62  N.  Y.  386.  In  the  same  case  a  query  was  raised, 
whether  the  streets  of  a  city  could  be  so  appropriated  without  such  consent 
or  compensation. 

That  a  land  owner  on  a  street  already  opened  to  the  public,  is  entitled  to 
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hundred  and  twenty-seven  feet.  He  seeks  to  have  the  con- 
struction of  the  sewer  in  Clay  street  enjoined  because  such 
use  of  the  street  is  not  within  the  rights  or  powers  conferred 
upon  the  public  by  the  dedication.  He  contends  that  the  fee 
of  the  street  is  still  in  him ;  that  by  the  dedication  the  public 
merely  acquired  a  right  of  free  passage,  and,  as  an  incident  of 
this  right,  to  make  such  repairs  as  were  necessary  to  render 
travel  safe  and  convenient,  and  that  any  other  use  of  it  is 
unauthorized  and  cannot  be  made  lawfully  without  compensa- 
tion to  him.  On  the  argument,  the  application  was  put  dis- 
tinctly and  exclusively  on  the  ground  that  the  city  authorities 
were  seeking  to  appropriate  the  street  to  a  use  not  within  the 
purposes  of  the  dedication,  and  therefore  they  should  be 
restrained  until  they  acquire,  by  grant  or  condemnation,  the 
right  they  intend  to  exercise. 

The  location  of  sewers,  their  size  and  capacity,  and  the 
material  of  which  they  shall  be  constructed,  are  matters 
which,  by  the  charter,  are  committed  to  the  judgment  of  the 
municipal  authorities,  and  so  long  as  they  keep  within  their 
power,  and  do  not  abuse  it,  their  acts  are  not  subject  to  judicial 
revision.  When  the  legislature  grants  to  a  municipal  corpo- 
ration the  power  to  control  and  regulate  the  use  of  its  streets, 
it  invests  it  with  a  part  of  its  sovereign  power,  and  any  regu- 
lation adopted  by  the  corporation,  in  the  proper  exercise  of  its 
powers,  is  as  much  beyond  the  control  of  the  courts  as  a 
valid  enactment  of  the  legislature  of  the  state.      Milhcm  v. 

no  additional  conapensation  for  the  construction  of  a  sewer  therein,  see, 
also,  Kelsey  v.  King,  32  Barb.  4IO,  33  How.  39  ;  State  v.  Laverack,  5  Vr.  201, 
206.  The  owner  of  the  fee  cannot  maintain  an  action  against  town  authori- 
ties for  placing  in  the  highway  a  reservoir  for  the  purpose  of  retaining 
water  with  which  to  sprinkle  the  highway.  West  v.  Bancroft,  32  Vt.  367. 
The  erection  of  a  monument  in  or  near  the  centre  of  a  street  two  liundred 
and  seventy-eight  feet  wide,  may  be  autiiorized  by  municipal  authorities 
without  the  consent  of  the  owner  of  the  fee.  Tompkins  v.  Hodgson,  2  Hun 
146.  An  action  lies  by  an  adjacent  land-owner  against  a  city  for  so  con- 
structing a  culvert  that  it  was  insufficient  to  carry  off  a  natural  stream. 
Rochester  Co.  v.  Rochester,  3  N.  Y.  463.  So,  in  Union  v.  Durkes,  9  Vr.  21,  a 
city  was  held  liable  for  damages  caused  by  not  building  a  sewer  or  drain  to 
carry  off  a  natural  watercourse  which,  by  the  opening  of  a  street,  was  turned 
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Sharp,  17  Barb.  JfSo.  It  is  only  when  it  transcends  its 
power  that  the  courts  are  authorized  to  interfere.  IFeiZ  v. 
Rlmrd,  9  C.  E.  G-r.  169. 

To  entitle  the  complainant  to  the  aid  he  asks,  the  court 
must  hold,  as  a  sound  proposition  of  law,  that  a  city  govern- 
ment, having  authority  to  control  the  use  of  its  streets  and 
construct  sewers,  cannot  lawfully  use  them,  whether  acquired 
bv  condemnation  or  dedication,  for  the  construction  of  sewers 
without  first  having  them  specially  condemned  for  that  pur- 
pose. Whether  the  public  right  is  acquired  by  condemnation 
or  dedication  is  quite  immaterial.  If  land  is  dedicated  to  the 
public  for  the  purposes  of  a  street,  and  there  is  an  acceptance, 
either  by  formal  act  or  user,  the  public  right  is  complete,  and 
the  land  may  be  appropriated  to  any  use  to  which  a  street 
acquired  in  any  other  mode  can  lawfully  be  put.  The  public 
have  the  same  rights  now  in  Clay  street  they  would  have  had, 
had  the  public  easement  been  acquired  by  condemnation.  The 
bill  expressly  declares  Clay  street  was  dedicated  to  the  public 
for  the  purposes  of  a  street ;  the  public  right  in  it  is  just  as 
extensive  as  it  would  have  been  if  it  had  been  acquired  by 
grant.  It  is  a  public  street  for  all  purposes,  and  may  be  so 
used  and  appropriated. 

upon  plaintiff's  land.  AlUer,  as  to  the  mere  surface  water,  Ibid.,  and  see  Flagg 
V.  Worcester.  13  Oray  601 ;  Wilson  v.  New  Ywk,  1  Denio  595  ;  Vincennts  v. 
Hichards,  23  Ind.  3S1.  The  owner  of  the  fee  of  a  street  is  entitled  to  an  injunc- 
tion to  prevent  an  individual,  who  had  obtained  the  consent  of  the  highway 
board,  from  laying  water  pipes  in  the  street  in  front  of  plaintiff's  house. 
Goodson  V.  Riehnrdifon,  9  L.  R.  (Ch.)  221.  A  permission  to  lay  a  drain, 
granted  in  1852  by  the  municipality  of  Elizabeth,  which  at  that  time  pos- 
sessed no  legislative  right  to  lay  sewers,  was  simply  a  license  to  disturb  the 
surface  of  the  street,  and  conferred  no  right  to  maintain  such  drain  as 
against  the  owner  of  the  fee.  Glasby  v.  Morris,  3  C.  E.  Gr.  72.  So,  the 
common  council  of  Trenton  were  held  to  have  no  authority  to  grant  an 
individual  license  to  lay  a  railroad  track  across  a  public  street,  for  his  own 
use.  Staie,  Montgomery,  v.  Trenton,  7  Vr.  79.  Where  a  company,  by  grant 
from  the  state,  held  lands  under  water,  subject  to  the  public  right  of  navi- 
gation, such  right  was  held  not  to  prevent  the  continuance  of  an  injunction 
for  a  trespass  thereon.  Morris  Canal  Co.  v.  Jersey  City,  11  C.  E.  Gr.  29^. — 
Eep. 
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The  authorities  upon  this  subject  seem  to  stand  with  entire 
uniformity  against  the  rule  it  would  be  necessary  to  adopt  to 
give  the  complainant  the  aid  he  asks.  Cone  v.  Hartford,  28 
Conn.  362,  the  only  case  cited  on  the  argument  in  support  of 
the  complainant's  theory,  I  understand  to  declare  distinctly 
that  a  power  granted  to  a  municipality  to  make  and  repair 
streets,  confers  authority  to  construct  sewers  in  the  streets, 
which  may  be  exercised  whenever  the  condition  of  the  streets, 
or  the  protection  of  the  public  health,  renders  it  expedient  in 
the  judgment  of  the  local  government.  It  is  further  held 
that  such  use  of  the  highways  is  clearly  within  the  purposes 
for  which  they  are  established,  and  that  the  compensation 
made  to  the  land-owner  for  his  land  includes  damages  for 
such  use. 

Equally  decisive  are  the  utterances  of  Judge  Gray  (now 
chief -justice)  of  Massachusetts,  and  Judge  Harris  of  the 
supreme  court  of  New  York.  The  first  says,  in  Boston  v. 
Richardson,  13  Allen  14-6:  "Whenever  land  is  taken  for 
public  use  as  a  highway,  and  due  compensation  made,  the 
public  have  a  right  to  make  any  use  of  the  land,  directly  or 
incidentally,  conducive  to  the  enjoyment  of  the  public  ease- 
ment, and  such  uses  clearly  include  the  making  of  culverts, 
drains  and  sewers  under  the  highway,  for  the  cleansing  of  the 
streets  and  the  accommodation  of  the  inhabitants  on  either 
side."  And  Judge  Harris,  in'  Chapman  v.  Albany  and 
Schenectady  R.  R.,  10  Barb.  360,  says :  "  A  street  may  be 
used  in  any  way  which  shall  best  promote  the  interest  and 
business  of  the  city.  What  will  so  promote  those  interests 
and  business  is  to  be  determined  by  the  municipal  authorities, 
to  whom  the  control  of  the  streets  is  committed.  Sewers  and 
drains  may  be  constructed  and  water  and  gas  pipes  laid  in 
them.  The  only  restriction  upon  the  power  of  the  municipal 
authorities  is  that  they  cannot  appropriate  them  to  a  purjDose 
incompatible  with  the  ends  for  which  they  were  established." 
The  same  doctrine  is  declared  in  Mllhau  v.  Sharp,  15  Barb. 
210.  And  Judge  Dillon  declares  it  to  be  his  judgment  that 
a  municipality  may  lawfully  use   its  streets  for  the  construe- 
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tion  of  sewers,  and  that  such  use  is  clearly  within  the  public 
easement.  Dillon^ s  3Iun.  Corp.  §  544-  The  same  view  is  ex- 
pressed by  Mr.  Augell.  Angell  on  Highways  §  216.  And 
this  court  has  twice  declared  that  the  building  and  operation 
of  a  horse  railroad  in  the  streets  of  a  city,  with  the  consent  of 
the  governing  power,  is  a  legitimate  use  of  the  highway  for 
the  purposes  of  public  travel,  and  not  a  taking  of  private 
property  for  public  use  within  the  meaning  of  the  constitu- 
tion, so  as  to  entitle  the  owner  of  the  fee  to  compensation. 
Hinchman  v.  Paterson  Horse  R.  R.  Co.,  2  C.  E.  Gr.  75  ; 
Paterson  and  Passaic  Horse  R.  R.  Co.  v.  City  of  Paterson, 
9  a  E.  Gr.  15S. 

Were  it  necessary  for  the  city  authorities  to  justify  their 
action  before  the  courts,  their  answer,  I  think,  gives  a  highly 
satisfactory  reason  for  the  diversion  of  the  waters  of  INIill 
brook,  and  also  show^s  they  proceeded  cautiously  and  pru- 
dently in  locating  the  route  of  the  sewer ;  but  their  action 
in  these  matters,  in  my  judgment,  cannot  be  reviewed  here. 
The  question  I  have  to  deal  with  is,  Has  the  city  of  Newark 
power  to  construct  this  sewer  in  Clay  street  without  making 
further  compensation  to  the  complainant?  I  think  it  has. 
The  injunction  must  therefore  be  denied,  and  the  order  to 
show  cause  discharged. 


William  H.  Leonard 

V. 

The  New  York  Bay  Company.* 

L  A  decree  will  not  be  opened  and  the  sale  thereunder  set  aside  at  the 
instance  of  a  petitioner  who,  by  neglecting  to  liave  her  deeds  recorded, 
was  not  made  a  party  to  the  suit.     Rev.  p.  US  §  78. 

2.  Failure  in  duty  to  a  party  to  a  suit,  affords  a  stranger  no  ground  of 
relief. 

3.  A  person  not  a  party  to  the  suit  cannot  have  a  sale  set  aside,  made 

*  Revebsed,  1  Stew.  Eg.  4G7. 
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under  a  decree  regularly  obtained,  on  the  ground  that  she  holds  an 
unregistered  title  to  part  of  the  mortgaged  premises,  discharged  from  the 
mortgage  by  release,  if  lier  grantor,  who  appeared  by  the  record  to  be  the 
owner  when  the  suit  was  brought,  was  properly  made  a  defendant. 

4.  It  is  no  proof  that  the  eflTorts  of  a  solicitor  fell  short  of  "diligent  and 
careful  inquiry,"  that  he  omitted  to  send  a  notice  of  a  foreclosure  suit 
addressed  to  a  defendant  at  a  place  designated  as  his  residence  in  a  deed 
made  fifteen  years  ago. 


The  petition  of  Jane  Cawley  and  her  husband,  filed  in  this 
case,  asks  to  have  the  final  decree  made  therein  and  the  sale 
of  the  master  thereunder,  as  well  as  the  subsequent  sales 
made  by  the  grantee  of  the  master,  set  aside,  so  far  as  affects 
her  interest,  and  that  she  may  be  let  in  to  defend.  The  bill 
was  for  a  foreclosure,  and  the  decree  and  sale  by  the  master 
were  both  made  more  than  three  years  before  the  filing  of  this 
petition. 

The  petitioner  herself  was  not  a  party  to  the  bill,  though 
her  husband  was.  When  the  bill  was  filed  she  seems  to  have 
been  the  owner  of  a  small  portion  of  the  mortgaged  premises, 
though  the  deeds  by  which  she  acquired  title  were  not  then 
recorded,  the  title  at  that  time  appearing,  by  the  record,  to 
be  vested  in  her  two  grantors,  who  were  both  made  defend- 
ants to  the  bill,  and  against  whom,  as  well  as  her  husband,  a 
decree  pro  confesso  was  taken,  according  to  the  practice  of  the 
court,  upon  affidavits  of  publication  of  the  notice  to  appear 
and  answer,  and  of  unsuccessful  inquiry  for  the  places  of 
abode  of  these  defendants. 

There  is  no  proof  of  irregularity  in  any  proceedings  in  the 
cause.  Nor  is  there  any  allegation  of  fraud  or  deceit  on  the 
part  of  complainant  or  any  one  acting  for  him.  The  defence 
the  petitioner  asks  to  interpose  is  to  show  that  the  part  of  the 
mortgaged  premises  to  which  she  claims  title  was  released 
from  the  lien  of  the  mortgage  many  years  ago. 

On  order  to .  show  cause  why  final  decree  shall  not  be 
opened,  and  sale  and  conveyance  set  aside,  and  a  person  not 
a  party  let  in  to  answer  and  defend.  Heard  on  petition  and 
affidavits. 

13 
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Mr.  Gilbert  Collins,  for  petitioner. 

Mr.  L.  Zahrinhie,  contra. 

The  Yice-Chaxcellor. 

This  application  must  be  denied.  The  person  claiming 
the  interest  sought  to  be  protected  by  opening  the  decree, 
is  not  a  party  to  the  suit.  It  was  her  own  fault  she  was  not 
made  a  party.  She  first  acquired  an  interest  in  the  mort- 
gaged premises  by  deed  dated  January  4th,  1855,  over  sixteen 
years  before  the  commencement  of  the  suit.  It  was  not 
recorded  until  June  25th,  1872,  more  than  eight  months 
after  the  final  decree  had  been  carried  into  effect.  A  second 
deed,  not  yet  recorded,  was  made  to  her  in  August,  1861, 
more  than  nine  years  before  the  institution  of  the  suit.  By 
her  own  gross  negligence  she  prevented  the  complainant 
from  making  her  a  party,  and  deprived  herself  of  an  oppor- 
tunity of  contesting  the  complainant's  claim.  The  statute 
expressly  declares,  that  in  consequence  of  the  omission  to 
give  notice  of  her  title  by  registry,  before  the  commence- 
ment of  the  suit,  she  shall  be  bound  by  the  final  decree,  so 
far  as  the  mortgaged  premises  are  concerned,  in  the  same 
manner  as  if  she  had  been  made  a  party  and  appeared. 
Rev.  p.  lis  §  78.  If  the  unregistered  title  had  come  to  the 
knowledge  of  the  complainant  during  the  pendency  of  the 
suit,  no  duty  would  thereby  have  been  cast  upon  him  to 
have  had  the  owner  made  a  party.  Dinsmore  v.  Westcott,  10 
C.  E.  Gr.  302.  If  the  petitioner  had  appeared,  it  is  obvious 
she  would  have  been  precluded  from  assailing  the  decree 
and  sale  on  the  ground  now  urged.  Registry  laws  are  laws 
of  forfeiture  as  well  as  laws  of  protection.  Losey  v.  Simp- 
son, 3  Stock.  2Jf,6.  Having  neglected  to  register  her  deeds 
before  the  commencement  of  the  suit,  by  the  plain  letter  of 
the  statute  her  estate  was  cut  out  and  transferred  by  the 
decree  and  sale  under  it.  It  is  clear,  the  purchaser  could 
not  have  successfully  resisted  the  execution  of  his  contract 
of  purchase    on  the   ground  now  set  up  to  avoid  his  title. 
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Dinsmore  v.  Westcott,  supra  ;  Equitable  Life  Ins.  Co.  v.  Laird, 
3  a  E.  Gr.  319;  McCaUll  v.  Equitable  Life  Ins.  Co.,  11  C 
E.  Gr.  531. 

In  a  case  Avhere  the  purchaser  is  free  from  any  imputation 
of  fraud,  the  court  ought  not  to  destroy  a  title,  on  the  appli- 
cation of  a  person  not  a  party  to  the  suit,  which  it  would 
have  compelled  the  purchaser  to  take.     But  I  confess  I  am 
unable  to  understand  upon  what  principle  the  petitioner  can 
be  permitted  to  urge  an  alleged  failure  in  duty  to  the  persons 
who  were  parties  to  the  suit  [as  a  reason]  why  relief  should 
be  extended  to  her.     It  must  be  admitted  she  was  omitted 
as  a  party  through  her  own  fault.     If  she  has  been  con- 
demned unheard,  it  was  because  she  made  it  impossible,  by 
her  own  laches,  for  the  complainant  to  give  her  an  oppor- 
tunity.   She  asks  relief  solely  on  the  ground  that  the  solicitor 
of  the  complainant  did  not,  in  making  inquiry  for  the  resi- 
dence and  post-office  address  of  certain  absent  defendants, 
explore   all   possible   sources    of    information   open  to  him. 
But  suppose  it  is  admitted  his  efforts  fell  short  of  "  diligent 
and  careful  inquiry,"  what  right  has  the  petitioner  to  com- 
plain ?     Not  being  a  party  to  the  suit,  the  complainant  owed 
her  no  duty.     A  failure  in  duty  to  a  party  to  the  suit,  but 
who   makes  no  complaint,  the  case  being  free  from  fraud, 
does  not  give  a  stranger  a  right  to  assail  the  decree.     Hom^- 
ever,  I  think  it  is  clear,  upon  the  proofs,  the  solicitor  of  the 
complainant  performed  his  whole  duty.     His  inquiries  were 
directed  to  every  source  of  information   which  would   have 
been  likely  to  occur  to  the  most  careful  person.     I  should 
feel  I  was  trifling  with   important  rights,  and  attempting  to 
establish  a  very  dangerous  rule,  to  hold  that  a  judicial  sale 
must  be  set  aside  because  the  solicitor  of  the  complainant 
in  a  foreclosure  suit  omitted  to  send  notice  of  the  suit  to  an 
absent  defendant,  addressed  to  him  at  a  place  designated  as 
his  residence  in  a  deed  made  fifteen  or  twenty  years  before 
the  institution  of  the  suit,  without  other  information  that  he 
still  resided  there.     The  order  to  show  cause  must  be  dis- 
charged, with  costs. 
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George  W.  Marsh 

V. 

Melinda  F.  Marsh.* 

1.  a  judgment  of  divorce  shouhl  never  be  pronounced  on  doubtful  proofs. 

2.  The  evidence  in  this  case — Held,  to  establish  the  adultery  of  the  de- 
fendant. 


On  final  hearing  on  pleadings  and  proofs. 
Mr.  William  D.  Daly,  for  complainant. 
Mr.  John  Linn,  for  defendant. 

The  Yice-Chancellor. 

The  complainant  seeks  to  be  divorced  from  his  wife  on  the 
ground  of  adultery.  The  adultery  is  alleged  to  have  been 
committed  while  the  parties  resided  in  Jersey  City.  The  hus- 
band's business  kept  him  in  New  York  city  three  nights  of 
each  week  until  near  midnight.  The  other  four  were  spent  at 
home.  The  defendant  and  her  alleged  paramour  became 
acquainted  about  the  1st  of  June,  1876.  From  about  that 
time  they  were  together  two  or  three  evenings  of  each  week, 
generally,  if  not  always,  when  the  complainant  was  absent. 
They  met  either  in  the  rooms  of  Mr.  Cook,  who  occupied  the 
lower  part  of  the  house,  in  the  upper  part  of  which  the  com- 
plainant had  three  rooms,  or  on  the  street.  He  never  visited 
in  her  her  own  rooms. 

A  servant  girl,  wlio  lived  in  the  complainant's  family 
during  the  whole  period  of  the  intimacy,  swears  that  the 
person  with  whom  the  adultery  is  charged  to  have  been 
committed,  came  to  Mr.  Cook's  almost  every  night ;  if  the 
complainant  was  at  home  the  defendant  would  stay  in,  but 
if  he  was  away  she  would  go  down  and  they  would  go  out 

*  Affirmed,  2  Slav.  Eq.  296 ;  Cited,  10  Stew.  Eq.  618. 
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together ;  that  she  threw  notes  to  him  out  of  the  window ; 
that  she  attended  evening  picnics  with  him,  and  on  one  such 
occasion,  when  she  was  with  them  in  charge  of  the  defendant's 
babe,  the  defendant  told  her  to  address  her  as  the  wife  of  the 

alleged  paramour,  by  calling  her  Mrs. ,  mentioning  his 

name.  She  further  testified,  when  the  defendant  went  out 
with  this  person  in  the  evening,  she  borrowed  her  under-gar- 
ments,  and  returned  them  so  soiled  as  not  to  be  fit  to  be  used. 
This  witness  also  swears  to  declarations  by  the  defendant,  fully 
admitting  the  adultery. 

It  is  undisputed  that  on  the  evening  of  July  13th,  1876, 
these  parties  met,  by  previous  appointment,  on  a  street  corner 
in  Jersey  City,  walked  a  short  distance  together,  then  took  a 
street-car  to  the  elevator  by  which  the  ascent  to  Jersey  City 
Heights  is  made,  ascended  by  the  elevator  and  passed  along  a 
public  way  for  nearly  a  quarter  of  a  mile,  then  turned  into  a 
pathway  and  went  to  a  rock  situated  in  a  secluded  spot,  dis- 
tant from  one  hundred  to  one  hundred  and  fifty  yards  from 
the  public  way.  The  husband  had  requested  three  persons  to 
watch  them  on  this  occasion,  two  of  whom  pursued  them  up 
to  near  the  rock.  One  of  them  swears,  after  they  reached  the 
rock,  he  crawled  up  to  within  eight  or  nine  yards  of  them, 
and  saw  them  in  a  position  which,  if  his  evidence  is  believed, 
establishes  their  guilt  beyond  all  doubt. 

The  alleged  paramour  has  been  examined  as  a  witness  on 
behalf  of  the  complainant.  He  swears  he  never  had  criminal 
intercourse  with  the  defendant,  but  admits  that  he  confessed 
to  the  complainant  he  had  had,  but  says  the  confession 
was  made  under  fear  of  a  threat  that  he  could  be  sent 
to  state  prison,  the  complainant  representing  to  him  that 
he  could  prove  the  adultery  by  four  witnesses.  He  also 
admits  he  knew  the  complainant  was  unwilling  he  should 
associate  with  his  wife,  and  had  "  hard  feelings "  against 
him  for  doing  so.  He  also  admits,  that  since  this  suif  was 
commenced,  the  defendant  has  written  several  notes  to  him, 
which  were  delivered  by  an  unknown  man,  and  that  after 
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reading  them  they  "vvere  returned  to  the  unknown  person, 
at  his  request.  He  also  says,  in  September  last  the  post- 
man left  at  his  residence  a  letter  addressed  to  him,  without 
signature,  dated  Brooklyn,  September  12th,  1876,  in  which 
the  writer  says : 

"  You  poor,  dear  darling,  you  looked  so  pale  and  thin  when  I  saw 
you  last,  my  heart  ached  for  you.  It  made  a  cold  chill  run  through 
me,  for  if  anything  should  happen  to  you,  I  should  not  care  to  live 
another  minute,  for  I  love  you  so.  My  life  would  be  a  blank  without 
you.  If  I  was  sure  I  was  all  in  all  to  you,  I  would  be  happy  and 
reconciled  to  what  mny  come.  I  have  several  times  tried  to  get  out  of 
you  what  your  intentions  are  towards  me,  but  I  never  could  get  you  ta 
tell  me  plainly  what  you  intended  to  do  after  this  thing  is  over.  Now, 
why  do  you  not  speak  plain,  right  out,  and  put  my  mind  at  ease,  for  if 
this  uncertain  affair  goes  on  much  longer  I  shall  yield  to  a  great  temp- 
tation put  before  me.  You  know  that  I  love  you,  for  I  have  proved  it 
to  you  in  many  ways.  *  *  *  I  am  anxious  to  see  you.  Answer 
this  right  away,  and  speak  your  mind  to  me  in  your  letter  ;  it  will 
reach  uo  other  hands  but  mine,  and  I  will  return  it  to  you  Thurs- 
day evening  if  you  come  over,  and  I  shall  expect  you  to  return  mine. 
It  is  the  safest  and  best  way.  Oh !  how  my  arms  are  aching  to  be 
around  your  neck,  my  precious  darling.  *  *  *  1  remain  as  ever^ 
yours  till  death." 

He  further  says  he  has  never  seen  the  defendant  write, 
but  he  subsequently  stated  he  had  received  notes  from  her, 
both  before  and  after  this  letter  was  received,  and  that  when 
he  received  this  he  supposed  she  had  written  it.  If  their 
intercourse  had  been  pure  and  innocent  it  would  have  been 
impossible  for  such  a  thought  to  enter  his  mind.  He  could 
not  have  supposed  she  wrote  it  unless  he  knew  her  mind 
and  heart  were  utterly  depraved.  It  contained  a  plain 
demand  upon  him  to  declare  whether,  when  this  divorce 
suit  was  over,  he  intended  to  marry  her  or  not ;  and  also  a 
declaration,  as  plain  as  language  could  make  it,  that  their 
relations  had  been  criminal.  A  wife  who  writes  to  a  man,, 
not  her  husband,  and  with  whom  she  has  associated  nightly 
at  other  places  than  her  home,  in  the  absence  of  her  hus- 
band, "  You  know  that  I  love  you,  for  I  have  proved  it  to- 
you  in  many  ways."     "  My  arms  are  aching  to  be  around 
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your  neck,  my  precious  darling,"  assures  him  of  a  lustful  love, 
and  reminds  him  that  he  has  had  many  proofs  of  it  in  their 
licentious  enjoyments.  The  letter  reminded  the  paramour  of 
the  repeated  attempts  the  writer  had  made  to  find  out  what 
were  his  intentions  towards  her ;  it  confessed  a  lecherous  love 
for  him,  and  appealed  to  his  recollections  for  the  many  proofs 
that  had  been  given  of  it.  It  was  impossible  for  him  to  be- 
lieve the  defendant  had  written  it,  unless  all  these  were  to  him 
internal  evidences  of  its  authenticity.  It  spoke  of  secret  trans- 
actions, in  which  they  alone  were  the  actors,  and  unless  its 
statements  were  known  to  him  to  be  truthful,  he  could  not 
have  supposed  she  had  written  it. 

The  complainant's  brother,  who  swears  he  is  acquainted 
with  the  defendant's  handwriting,  says  he  believes  the  letter 
was  written  by  the  defendant.  Her  father  swears  he  does  not 
think  she  wrote  it,  while  the  person  to  whom  it  was  sent,  and 
who  had  been  in  the  habit  of  receiving  notes  from  her,  says, 
when  he  received  it  he  supposed  she  had  written  it.  I  have 
compared  it  again  and  again  with  a  letter  in  evidence,  admitted 
to  have  been  written  by  the  defendant,  and  I  am  compelled  to 
say  I  cannot  get  rid  of  the  conviction  that  they  were  both 
written  by  the  same  hand. 

Civilized  government  everywhere  rests  upon  the  marriage 
relation.  The  courts  should  never  dissolve  this  relation  except 
upon  full,  clear  and  conclusive  proof  of  the  cause  of  divorce. 
A  judgment  of  divorce  should  never  be  pronounced  upon 
doubtful  proofs.  If  mistakes  are  committed,  they  should  be 
committed  in  favor  of  the  continuance  of  the  relation,  no  mat- 
ter how  painful  the  consequences  are  to  the  immediate  parties 
concerned.  Suitors  should  understand  the  marriage  tie  is 
sacred  and  inviolable  in  the  eye  of  the  law,  and  will  never  be 
broken  by  the  courts,  except  the  proofs  make  the  path  of  duty 
plain  and  clear.  I  have  considered  this  case  with  an  earnest 
desire  to  ascertain  the  truth.  I  confess  I  have  examined  it 
with  a  hope  that  I  might  be  able  to  reach  the  conclusion  that 
the  conduct  of  the  defendent  had  been  only  imprudent,  but 
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not  criminal.  But  the  proofs  will  not  permit  it.  They  force 
me  to  the  conclusion  that  the  defendant  is  an  adulteress,  and 
I  must  so  declare.     A  divorce  a  vinculo  will  be  advised. 


Aaron  O.  Price. 


Warren  X.  Trusdell.* 

1.  If,  by  a  contract  not  under  seal,  one  person  makes  a  promise  to  another 
for  the  benefit  of  a  third,  such  third  person  may  maintain  an  action  on  it, 
though  the  consideration  did  not  move  from  him. 

2.  A  promise  by  a  defendant  to  apply  a  debtor's  funds,  received  or  to  be 
received,  to  the  payment  of  a  particular  debt,  is  not  a  promise  to  answer 
for  the  debt  of  anotiier  person. 

3.  Where  the  drawer  of  a  promissory  note  provides  the  second  endorser 
with  funds  to  pay  the  note,  a  trust  is  created  in  favor  of  the  first 
endorser,  as  well  as  the  holder,  to  have  the  fund  applied  in  payment  of 
the  note. 

4.  A  surety  or  creditor  has  a  right  to  have  any  collaterals  the  debtor 
may  have  pledged  to  either  for  the  payment  of  their  debt,  at  any  point  in 
the  transaction,  applied  to  the  payment  of  the  debt. 

5.  Where  two  persons  successively  endorse  a  promissory  note  for  the 
accommodation  of  the  drawer,  and  the  drawer  provides  the  second  endorser, 
at  the  time  of  his  endorsement,  with  the  means  to  pay  the  note,  without 
the  knowledge  of  the  first,  the  drawer  and  second  endorser  have  a  right  to 
subsequently  agree  that  the  means  shall  be  appropriated  to  another  pur- 
pose ;  but  if  the  second  endorser  promises  the  first  that  the  means  provided 
by  the  debtor  shall  be  applied  to  the  payment  of  the  note,  and  thereby  lures 
him  into  inaction  which  results  to  his  injury,  such  promise  creates  an  equity 
in  favor  of  the  first  which  will  support  an  action. 


On  final  hearing  on  pleadings  and  proofs. 
*  Reversed,  2  Stew.  Eq.  615. 
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Mr.  John  Whitehead   and  3Ir.  A.   Q.  Keasbey,  for    com- 
plainant. 

Mr.  Thomas  N.  Mc  Carter  and  3Ir.  John  R.  Emery,  for  de- 
fendant. 

The  Yice-Chaxcellor. 

The  object  of  this  suit  is  to  compel  the  defendant  to  per- 
form a  promise  alleged  to  have  been  made  by  him  to  one 
Samuel  Barber,  for  the  benefit  of  the  complainant.  The 
parties  became  the  sureties  of  Barber  for  the  fulfillment  of 
a  contract  made  by  him  with  the  city  of  IS^ewark,  July  9th, 
1872,  for  paving  part  of  Broad  street.  On  the  24th  of  the 
same  month.  Barber  applied  to  the  defendant  to  raise  $25,000 
for  him,  on  three  notes,  all  drawn  by  himself,  two  of  $8,000 
each,  and  one  of  $9,000,  and  endorsed  by  both  the  complain- 
ant and  the  defendant.  As  between  themselves,  the  defendant 
was  first  liable  on  the  two  of  $8,000  each,  and  the  complainant 
on  that  of  $9,000.  Two  other  persons  had  endorsed  all  three 
prior  to  either  complainant  or  defendant.  All  were  accommo- 
dation endorsers.  The  defendant  raised  the  money  on  the 
three  notes.  Before  it  was  passed  over,  Barber  executed  two 
orders,  one  on  the  treasurer  and  the  other  on  the  auditor  of 
the  city,  directing  the  payment  to  the  defendant  of  all  the 
moneys  earned  under  the  contract.  Over  $85,000  have  been 
paid  to  the  defendant  upon  these  orders,  by  the  city,  at  differ- 
ent times.  Barber  failing  to  pay  the  $9,000  note,  after  several 
renewals,  the  complainant  was  compelled  to  take  it  up.  The 
bill  avers  that  Barber's  purpose  in  making  the  orders,  and  the 
defendant's  in  accepting  them,  was  to  secure  the  application  of 
the  money  received  upon  them  to  the  payment  of  all  three  of 
the  notes.  This  averment  is  fully  supported  by  Barber's  tes- 
timony. He  swears  it  was  distinctly  agreed  between  the  de- 
fendant and  himself,  when  the  orders  were  given,  that  the 
money  received  under  them  should  be  applied  by  the  defendant 
to  the  payment  of  the  three  notes.    The  orders  simply  author- 
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ized  the  defendant  to  receive  and  receipt  for  the  money  ;  they 
did  not,  by  express  words,  change  the  title  to  the  money,  nor 
direct  its  disposition.  The  defendant  denies  that  a  promise  in 
form  Mas  made,  but  says,  when  Barber  applied  to  him  to  raise 
the  $25,000,  he  declined,  stating  that  he  already  owed  him  a 
large  amount,  and  that  he  was  unwilling  to  make  a  further 
loan  ;  that  Barber  then  proposed  to  assign  the  contract,  and 
that  it  was  thei'eupon  agreed  that  Barber  should  assign  the 
contract  to  him  for  all  he  was  then  liable  to  him  for,  and  he 
would  then  raise  the  money  on  the  two  $8,000  notes ;  that 
Barber  then  went  away,  taking  the  three  notes  with  him,  and 
on  his  return  produced  the  S9,000  note  endorsed  by  the  com- 
plainant, and  requested  him  to  get  the  money  on  that  as  well 
as  the  others,  and  he  did  so.  The  defendant  further  says  the 
orders  were  given  jsursuaut  to  this  agreement,  and  that  he  did 
not  promise,  nor  was  it  proposed,  that  any  part  of  the  money 
received  under  the  orders  should  be  applied  to  the  payment 
of  the  $9,000  note.  It  is  not  shown  that  any  further  agree- 
ment was  made  by  Barber  and  the  defendant  respecting  the 
moneys,  until  after  June  7th,  1873.  Some  time  after  this 
date — the  exact  time  is  not  shown — Barber  made  an  absolute 
assignment  of  the  moneys  to  the  defendant,  post-dated  June 
7th,  1873. 

There  can  be  no  doubt,  if  upon  the  evidence  it  is  found 
as  a  fact  that  the  defendant  received  the  orders  upon  his 
promise  to  apply  the  moneys  received  upon  them  to  the 
payment  of  the  89,000  note,  and  that  such  pi'omise  remained 
in  force  when  this  suit  was  brought,  the  complainant  has  a 
right  to  relief  The  doctrine  is  settled  in  this  state,  that  if, 
by  a  contract  not  under  seal,  one  person  makes  a  promise 
to  another  for  the  benefit  of  a  third,  the  third  may  maintain 
an  action  on  it  though  the  consideration  did  not  move  from 
him.  Joslin  v.  N.  J.  Car  Spring  Co.,  7  Vr.  lJf.1.  And  where 
the  consideration  of  such  promise  springs  out  of  a  new 
transaction,  or  moves  to  the  party  promising,  upon  some 
fresh  and  substantive  concern  to  himself,  the  promise  is  not 
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within  the  statute  of  frauds,  and  will  be  valid,  though  verbal. 
Hetfield  v.  Dow,  3  Dutch.  If.lf.0.  Mr.  Browne,  in  his  treatise 
on  the  Statute  of  Frauds,  says  :  "  It  is  obvious  that  an  engage- 
ment in  terms  to  apply  the  debtor's  own  funds,  received  or  to 
be  received  by  the  defendant,  to  the  payment  of  a  demand 
against  him,  creates  a  duty  as  agent  rather  than  as  surety ; 
the  defendant's  promise  is  not  to  pay  the  debt,  but  merely  to 
deliver  certain  property  to  the  nominee  of  the  original  debtor, 
and  the  right  of  such  nominee  against  the  defendant  for  a 
breach  of  his  promise  is  not  at  all  affected  by  the  statute  of 
frauds."     Browne  on  Frauds  §  187. 

Legal  rules  clearly  entitle  the  complainant  to  relief  if  he 
is  right  in  his  facts.  The  test  question  is  one  of  fact :  Were 
the  orders  made  and  accepted  upon  the  promise  stated  in 
the  bill  and  sworn  to  by  Barber,  and  did  it  remain  in  force 
at  the  commencement  of  this  suit?  The  evidence  on  the 
first  branch  of  this  question  is  not  as  conflicting  as  counsel 
seemed  to  regard  it  on  the  argument.  Barber  swears  the 
orders  were  given  upon  an  express  promise  by  the  defendant 
that  all  three  of  the  notes  should  be  paid  out  of  the  money 
received  upon  them,  while  the  defendant,  on  his  direct  ex- 
amination, says  he  agreed  to  raise  the  money  on  the  two 
$8,000  notes  on  condition  that  Barber  assigned  tlie  contract 
to  secure  the  debt  he  then  owed  him,  and  on  his  cross- 
examination  he  says  he  consented  to  take  the  three  notes 
provided  Barber  would  assign  the  contract  to  secure  what 
he  then  owed  him,  and  also  all  future  liabilities.  The  only 
possible  distinction  which  can  be  drawn  between  the  two 
statements  is  this :  according  to  Barber's  statement,  the 
defendant  made  an  absolute  promise  to  pay  the  notes  out  of 
the  money  received  upon  the  orders ;  while  according  to  the 
defendant's,  it  may  be  said  he  understood  the  money  was 
assigned  to  him  to  pay  the  debt  then  due  to  him,  and  also 
to  indemnify  him  against  the  contingent  liability  he  had 
incurred  as  endorser  of  the  three  notes.  At  the  time  the 
orders  were  delivered,  the  defendant  had  already  endorsed 
the  three  notes,  or  did  so  immediately  afterward,  and  passed 
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diem  away.  Barber  was  liable  to  the  defendant  upon  all 
of  them.  Whether  the  contract  is  stated  in  the  one  form 
or  the  other,  one  thing  is  clear — the  defendant,  as  the  ar- 
rangement then  stood,  was  bound  to  pay  the  notes  out  of 
the  moneys  received  upon  the  orders.  Xo  future  advances 
of  either  money  or  credit,  up  to  that  time,  had  been  solicited 
or  promised,  and  if  none  had  been  made,  and  no  change 
had  been  made  in  the  contract,  it  is  hardly  possible  that  a 
question  could  have  been  raised  as  to  the  defendant's 
liability.  The  orders  put  the  money  under  the  defendant's 
control,  to  provide  him  with  the  means  to  pay  the  notes, 
and,  when  received,  he  w^as  bound  to  apply  it  to  the  purpose 
for  which  it  was  placed  at  his  disposal.  By  placing  the 
money  under  his  control  to  pay  this  debt,  a  trust  was  created 
in  favor  of  Barber's  creditor  and  his  sureties  to  have  the 
money  applied  to  its  payment.  In  the  language  of  Chan- 
cellor Kent,  in  a  case  in  many  respects  identical  with  the 
one  in  hand,  "  these  collateral  securities  are,  in  fact,  trusts 
oreated  for  the  better  protection  of  the  debt,  and  it  is  the 
duty  of  the  court  to  see  that  they  fulfill  the  design.  And 
whether  the  plaintiffs  were  apprised,  at  the  time,  of  the 
oreation  of  this  security,  is  not  material.  The  trust  was 
created  for  their  benefit,  or  for  the  better  security  of  their 
debt,  and  when  it  came  to  their  knowledge  they  were 
entitled  to  affirm  the  trust  and  enforce  its  performance." 
3Ioses  V.  Murgatroyd,  1  Johns.  Ch.  118.  The  rights  of  a 
creditor  and  a  person  occupying  the  position  of  a  surety, 
whether  technically  surety,  or  endorser,  or  guarantor,  in 
respect  to  property  pledged  by  a  debtor  for  the  payment  of 
his  debt,  are  reciprocal ;  the  creditor  may  claim  the  benefit 
of  the  collaterals  held  by  the  surety,  and  the  surety  may 
likewise  claim  tlie  benefit  of  the  collaterals  held  by  the 
creditor.  The  obvious  design  of  the  law,  in  both  cases,  is 
to  satisfy  the  debt  out  of  such  property  of  the  actual  debtor 
as  he  may  have  pledged,  at  any  point  in  the  transaction,  as 
security  for  the  debt,  and  thus  relieve  from  loss  those  who 
may  have  become   bound  for  the  debt  as   a   mere  favor  to 
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the  debtor.  Nobody  will  dispute  its  justice.  The  real 
debtor,  the  person  who  in  conscience  was  bound  to  pay  this- 
debt,  has  provided  the  defendant  with  the  money  to  pay  it ; 
he  has  received  the  money ;  it  is  not  pretended  he  has  not 
received  a  sum  sufficient  to  pay  the  debt.  Barber  owed  him 
when  the  orders  were  given,  and  also  the  three  notes  ;  it  would 
seem,  therefore,  to  be  a  matter  of  simple  justice  that  he  should 
be  required  to  pay  the  debt. 

But,  it  may  very  properly  be  said,  the  complainant,  so  far 
as  his  title  to  relief  has  yet  been  considered,  stands  in  Bar- 
ber's right  and  upon  his  contract,  and  that  the  defendant  and 
Barber  having,  by  a  subsequent  agreement,  appropriated 'the 
money  to  the  security  of  a  debt  subsequently  contracted  by 
Barber  to  the  defendant,  the  complainant  is  seeking  to  enforce 
a  contract  which  has  been  abrogated  by  the  parties  to  it,  and 
he  is,  therefore,  without  a  "  legal  existing  stipulation "  to 
support  his  action.  This  view  has  the  support  of  authority.. 
Crowell  V.  Hospital  of  St.  Barnabas,  12  C.  E.  Gr.  650 ;  1 
Lead.  Gas.  Eq.  {4^ih  ^wi.  ed.)  175.  But,  it  is  also  true,  a  new 
and  independent  equity  could  have  been  created  by  the 
promise  of  the  defendant,  or  arisen  out  of  his  conduct,  upon 
which  the  complainant  may  stand  in  his  own  right.  Mr, 
Spence,  in  speaking  on  this  subject,  says :  "  If,  by  reason  of 
the  expectations  held  out  to  a  stranger  to  the  contract,  under 
the  contract,  his  condition  in  life  has  been  changed,  to  the 
knowledge  and  by  the  instrumentality  of  the  parties,  then  the 
stipulation  for  his  benefit  may  be  enforced  by  such  stranger." 
Not  in  virtue,  however,  of  its  original  efficacy,  but  upon  a 
new  equity  arising  in  favor  of  the  stranger.  2  Spencers  Eq. 
Jur.  281.  If,  while  the  original  arrangement  was  in  force,  or 
perhaps  even  subsequently,  the  defendant  promised  the  com- 
plainant, if  he  would  wait  until  a  subsequent  or  the  final  pay- 
ment was  made,  he  would  pay  the  $9,000,  the  promise  created 
a  new  and  substantial  equity  in  favor  of  the  complainant 
which  no  subsequent  contract  between  the  defendant  and  Bar- 
ber could  extinguish.  The  law  will  not  permit  the  defendant 
to  lure  the  complainant  into  inaction,  and  thereby  get  him  to 
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give  up  the  benefit  of  a  seoiirity  within  his  reach  by  promis- 
ing to  pay  the  debt  at  a  future  time  out  of  other  moneys  of 
the  debtor  under  his  control,  and  then,  M-hen  the  complainant, 
after  having  waited  as  requested,  asks  him  to  keep  his 
promise,  to  turn  upon  him  and  mockingly  say  :  "  The  money 
has  been  applied  to  debts  subsequently  incurred  by  the 
debtor  to  me,  and  I  have  none  for  you."  The  complainant 
testifies,  withiu  two  months  after  the  orders  were  given  he 
found  fault  with  the  defendant  for  taking  an  assignment, 
which,  as  he  expressed  it,  left  him  out  in  the  cold ;  that  the 
defendant  replied,  "  Give  yourself  no  uneasiness,  the  notes 
will  be  paid,"  and  then  promised  to  give  him  a  writing,  after 
the  first  note  was  paid,  putting  them  on  an  equality  under 
the  assignment.  His  son-in-law  also  testified  that  in  June, 
1873,  the  defendant  requested  him  to  say  to  the  complainant 
lie  need  not  commence  legal  proceedings  against  him ;  if  he 
would  hold  on,  he  should  have  his  money  for  the  S9,000 
note  out  of  the  final  payment,  and,' in  a  subsequent  conver- 
sation, the  defendant  requested  him  to  tell  the  complainant 
he  need  not  fret  about  his  money ;  he  would  see  it  paid  ;  there 
was  money  enough  ;  and  it  is  also  shown,  the  defendant  told 
one  of  the  complainant's  counsel,  while  he  was  endeavoring 
to  constrain  him  to  pay  one  of  the  $8,000  notes,  which  had 
been  renewed  in  the  defendant's  absence,  upon  the  com- 
plainant's endorsement  alone,  and  the  defendant  thereby 
relieved  from  liability,  that  in  all  probability  the  S9,000  note 
would  be  paid  out  of  the  last  payment — he  had  no  doubt  about 
the  complainant's  getting  his  money.  Against  this  testimony 
the  defendant  brings  nothing  but  his  own  oath.  The  weight 
of  the  evidence,  in  my  judgment,  is  decidedly  against  him. 
He  had  control  of  every  penny  to  be  earned  under  the  con- 
tract; he  has  not  shown  he  advanced  a  single  dollar  to 
Barber,  on  the  security  of  the  orders,  after  he  passed  over 
the  proceeds  of  the  three  notes  and  before  these  promises 
were  made ;  and  having  no  reason  to  doubt  that  the  S9,000 
had  been  used  to  complete  the  work  under  the  paving  con- 
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tract,  it  was  reasonable,  nay,  just,  lie  should  make  the  promises 
the  witnesses  swear  he  did.  The  proofs  convince  my  judg- 
ment that  the  defendant  promised  the  complainant,  if  he 
would  wait  until  the  final  payment,  he  would  pay  his  claim. 
The  complainant  is  therefore  entitled  to  recover  of  the  de- 
fendant the  $9,000,  with  interest  from  the  time  he  paid  it,  and 
also  costs.     I  will  so  advise. 


Charles  H.  Taylor 

V. 

Catherine  I.  Taylor.* 


1.  To  make  out  a  case  of  desertion,  three  things  must  be  shown:  (1) 
cessation  of  cohabitation;  (2)  an  intent  in  the  mind  of  the  defendant  to 
desert;  and  (3)  that  the  separation  was  against  the  will  of  the  complainant. 

2.  A  husband  who,  with  a  view  of  laying  the  foundation  for  a  divorce, 
pursues  such  a  course  of  conduct  towards  his  wife  as  constrains  or  induces 
her  to  remain  away,  cannot  make  her  absence  a  ground  of  divorce,  though 
she  left  him  without  sufficient  cause.  He  consents  to  a  desertion  which 
his  conduct  promotes. 


On  final  hearing  on  pleadings  and  proofs. 
Mr.  S.  Morrow,  for  complainant. 
Mr.  J.  A.  Stroube,  for  defendant. 

The  Yice-Chancellor. 

The  complainant  seeks  a  divorce  from  his  wife  for  deser- 
tion. To  make  out  a  case  of  desertion  three  things  must  be 
shown :  first,  cessation  of  cohabitation ;  second,  an  intent  in 
the  mind  of  the*  defendant  to  desert ;  and,  third,  that  the 
separation  was  against  the  will  of  the  complainant. 

*  Cited,  5  Stew.  Eq.  232;  6  Stew.  Eq.  71,  206. 
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Sir  Creswell  Creswell,  in  Thompson  v.  Thompson,  1  Swah, 
&  Tris.  231,  saya :  "  The  absence  and  cessation  of  cohabita- 
tion must  be  in  spite  of  the  wish  of  the  deserted  party ;  the 
person  deserted  must  not  be  a  consenting  party." 

In  Jennings  v.  Jennings,  2  Beas.  3S,  Chancellor  Green 
held :  "  To  establish  a  case  of  desertion,  it  should  appear  that 
the  wife  left  her  husband  of  her  own  accord,  without  his  con- 
sent and  against  his  will,  or  that  she  obstinately  refused  to 
return,  without  just  cause,  on  the  request  of  her  husband." 
He  expressed  the  same  view,  in  language  almost  identical,  in 
Moores  v.  Moores,  1  C.  E.  Gh\  275,  and  the  ruling  in  these 
cases  was  followed  in  Meldowney  w  Meldowney,  11  C.  E.  Gr. 
328.  In  Boidby  v.  Bowlby,  10  C.  E.  Gr.  406,  this  court 
held  that  when  the  husband  omitted  to  do  anything  to  induce 
his  wife  to  return,  for  the  purpose  of  making  her  absence 
become  a  ground  of  divorce,  even  if  she  had  left  without 
sufficient  cause,  her  desertion,  though  it  might  be  willful  and 
continued,  was  not  obstinate,  and  a  divorce  was  refused.  The 
decree  made  in  this  case  was  subsequently  unanimously 
affirmed  by  the  court  of  errors  and  appeals,  for  the  reasons 
stated  in  the  opinion  of  the  court  below.     10  C.  E.  Gr.  570. 

This  case  must  be  decided  by  the  rules  established  by 
these  cases.  The  parties  were  married  in  the  city  of  New- 
ark, on  the  9th  of  September,  1859,  and  continued  to  reside 
together  there  until  about  the  1st  of  October,  1871,  when 
the  wife  left  her  husband,  taking  their  two  children  and 
most  of  the  furniture  with  her.  For  some  weeks  prior  to 
the  separation,  tlie  complainant  had  been  without  employ- 
ment, and  during  most  of  this  period  he  and  his  wife  had 
frequent  difficulties,  resulting  in  considerable  bitterness  of 
feeling.  Both  were  to  blame  for  the  unhappy  state  of 
affairs.  After  the  separation  they  remained  in  Newark, 
and  both  continued  to  reside  there  up  to  the  time  the  suit 
was  brought.  When  the  complainant  discovered  he  had 
been  deserted,  he  made  no  effort  to  find  his  wife  or  his 
children ;   it  would   seem   he  abstained   even  from  making 
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inquiry  and  he  did  not  show  the  slightest  curiosity  to  know 
where  they  had  gone,  or  why  his  wife  had  left  hiiu.  If  the 
separation  had  been  pre-arranged,  he  could  not  have  shown 
less  concern.  He  says  he  first  learned  where  his  wife  was 
from  his  little  daughter,  whom  he  met  at  a  church  fair,  about 
six  weeks  after  the  separation,  but  it  does  not  appear  he  made 
the  slightest  effort  then  to  find  out  why  she  had  left,  or  whether 
she  intended  to  return ;  nor  is  it  shown  that  he  did  or  said 
anything  indicating  he  wished  a  reconciliation,  or  that  he  de- 
sired his  wife  to  return.  About  a  year  after  the  separation 
he  met  her  on  the  street,  and  passed  her  without  a  word  or 
a  bow.  From  the  time  of  the  separation,  he  abstained  reso- 
lutely and  constantly  from  everything  tending,  in  the  slightest 
degree,  to  promote  a  reconciliation,  or  to  induce  her  to  return. 
He  neither  did  nor  said  anything  tending  to  show  that  the 
separation  was  against  his  will ;  on  the  contrary,  his  sullen 
unconcern  and  indifference,  his  abstinence  from  inquiry  and 
complaint,  and  his  manifest  contentment  with  affairs  as  they 
stood,  declared,  as  plainly  as  he  could  do  by  words,  that  he 
would  rather  she  would  continue  away  than  return.  It  is 
impossible  not  to  see  that  he  kept  away  from  her,  and  studi- 
ously refrained  from  manifesting  any  interest  in  her  or  the 
children,  for  the  purpose  of  keeping  her  away.  He  did  not 
ask  her  to  return,  because  he  wanted  her  to  continue  the  deser- 
tion. He  did  not  drive  her  away,  but  after  she  had  left  he 
adopted  a  course  of  conduct  towards  her  that  made  a  return 
impossible  to  a  woman  possessing  either  ordinary  pride  ox 
spirit.  He  swears  she  left  about  the  1st  of  October,  1871. 
In  her  answer,  she  says  it  was  the  5th  of  October.  The  bill 
was  sworn  to  on  the  28th  of  September,  1874,  and  filed  on 
the  19th  of  October.  If  he  had  been  as  prompt  in  seeking  a 
reconciliation  as  he  was  in  seeking  to  have  the  marriage  tie 
broken,  he  would  have  shown  a  better  title  to  the  relief  he 
claims.  I  cannot  resist  the  conviction  that  the  complainant, 
from  the  commencement  of  the  separation,  purposely  pursued 
a  course  of  conduct  towards  his  wifo  which  he  believed  would 
render  her  return  very  difficult,  if  not  impossible,  and  that  his 

14 
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design  was  to  constrain  her  into  a  course  of  conduct  which 
would  give  him  a  right  to  sue  for  a  divorce.  It  is  obvious,  I 
think,  he  desired  the  desertion  to  continue.  He  is  not,  there- 
fore, entitled  to  the  decree  he  asks.  Cornish  v.  Cornish,  8  C. 
E.  Gi'.  208.     His  bill  must  be  dismissed,  with  costs. 


CASES 


ADJUDGED  TN 


THE  PREROGATIVE  COURT 


OP 


THE  STATE  OF  NEW  JERSEY. 

FEBRUARY  TERM,    1877. 


Theodore  Eunyon,  Esq.,  Ordinary. 


Cummins  O.  Harris  and  others,  appellants, 

V. 

Phebe  C.  Betson,  respondent. 

1.  A  testatrix,  seventy  years  old,  having  made  her  will  a  few  days  after 
a  paralytic  attack,  the  will  was  sustained  where  she  was  able  to  recognize 
her  attendants,  and  also  visitors  ;  knew  of  the  existence  of  a  former  will, 
and  expressed  anxiety  lest  she  should  die  before  she  could  make  a  new 
one ;  conversed  and  consulted  intelligently  in  regard  to  the  second  will 
just  before  it  was  drawn,  and,  when  it  was  read  and  explained  to  her, 
expressed  her  satisfaction  with  it. — Held,  with  other  things,  sufficient 
proof  of  capacity. 

2.  The  charge  of  undue  influence  held  not  to  be  sustained. 


In  the  matter  of  the  will  of  Rachel  Dyer,  deceased,  late 
of  the  county  of  Sussex.     On   appeal  from   the   decree  of 

Note.— The  case  of  Banks  v.  Goodfellow,  5  L.  R.  {Q.  B.)  549,  decides 
that  a  partial  unsoundness,  not  affecting  the  general  faculties,  and  not 
operating  on  the  mind  of  the  testator  in  regard  to  testamentary  dispo- 
sition, is  not  sufficient  to  render  a  person  incapable  of  disposing  of  his 
property  by  will.     This  case  is  founded  upon  and  approves  several  of 
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the  orphans  court  of  that  county,  refusing  to  admit  that  will 
to  probate. 

Mr.  E.  C.  Harris  and  3L\  J.  R.  Emery,  for  appellants. 
Mr.  L.  Van  Blarcom  and  3Ir.  Johnson,  for  respondent. 

The  Ordixaey. 

The  will  in  question  was  executed  by  Rachel  Dyer,  at  the 
house  of  Mahala  Willett,  in  Johnsonburgh,  in  the  county  of 
Warren,  on  the  19th  of  December,  1874.  She  died  on  the 
14th  of  March,  1876.  The  attesting  witnesses  to  the  instru- 
ment were  Robert  Blair  and  Jonathan  T.  AYillett.  On  proof 
according  to  law,  the  surrogate  of  the  county  of  Sussex  ad- 
mitted the  will  to  probate,  on  the  25th  of  March,  1876. 
Phebe  C.  Betson,  one  of  the  next  of  kin  and  heirs-at-law  of 
the  testatrix,  appealed  to  the  orphans  court  of  the  county, 
and,  after  a  trial,  that  court  decreed  that  the  instrument  was- 
not  the  will  of  Rachel  Dyer,  and  that  the  probate  granted 
by  the  surrogate  be  canceled.  The  testatrix  was  a  single 
woman,  and  was  about  seventy  years  old  at  the  time  of  her 
death.  She  had  no  relations  nearer  than  the  children  of 
her  deceased  brother,  Josiah  Dyer.  In  1865  she  executed 
a  will,  draAvn  by  Mr.  Cummins  O.  Harris,  then  her  agent 

the  earlier  New  Jersey  decisions.  See  pp.  566-5GS.  In  Stackhouse  v. 
Hoi-ton,  2  McCart.  202,  Chancellor  Green  decided  that  a  monomaniac, 
under  certain  circumstances,  might  make  a  valid  will,  and  that  although 
a  testator  might  be  under  such  a  delusion  toward  a  particular  persoD 
as  deprived  him  of  the  testators  bounty,  yet  probate  of  such  will 
would  not  be  refused  unless  by  doing  so  such  person  would  be  bene- 
fited. Strong  resentment  against  a  son-in-law  and  his  family,  embit- 
tered and  kept  up  by  disputes  and  litigation,  does  not  constitute  mentai 
incapacity,  if  not  foimded  on  delusion.  Den,  Trumbull  v.  Gibbons, 
2  Zab.  117.  Unreasonableness  of  testator's  prejudice  or  unfairness  in 
the  disposition  of  his  property,  will  not,  of  themselves  alone,  induce  the 
court  to  repudiate  his  will.  Gleespin's  Case,  11  C.  E.  Or.  523.  Un- 
naturalness,  in  not  making  provision  for  his  wife,  will  not  invalidate 
a  will,  where  it  appears  that  she  was  cruel  to  the  testator,  drove  him 
from  the  house,  and  took  away  papers,  notes  &c.,  surreptitiously.  Win- 
iermute's  Case,  12  C.  E.  Gr.  44^.  Statements  made  as  a  witness,  nine 
mouths  after   the  will   was   executed    and  when   enfeebled   b/  sickness. 
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for  the  transaction  of  her  business  affairs,  by  which  she  gave 
her  property  to  those  children,  in  equal  shares,  except  some 
teaspoons  and  a  woolen  coverlet ;  the  former  of  which  she  gave 
to  one  of  those  children,  and  the  latter  to  another.  The  exec-- 
utors  were  Mr.  Harris  and  her  cousin,  Joseph  E.  Dyer.  On 
the  27th  of  January,  1874,  she  took  her  business  out  of  the 
hands  of  Mr.  Harris,  and  entrusted  it  to  Mr.  D.  S.  Anderson, 
of  Newton.  Afterwards,  and  while  her  papers  were  still  in 
the  hands  of  Mr,  Anderson,  she  executed  a  codicil,  by  which 
she  substituted  him  as  executor  in  the  place  of  those  appointed 
by  the  will.  About  the  12th  of  December  following,  she  sent 
a  message  to  Mr.  Harris,  with  a  request  that  he  would  call 
and  see  her.  He  did  not  comply,  and  she  again  sent  for  him. 
He  again  declined,  but,  after  a  third  request,  went  to  see  her 
at  Mrs.  Willett's  house,  where  she  was  then  boarding.  At 
the  interview  which  then  took  place  between  them,  she  re- 
quested him  to  take  charge  of  her  affairs  again.  It  appears 
that  Mr.  Anderson  hkd  voluntarily  signified  a  willingness  to 
be  relieved  of  the  charge  of  her  business.  Mr.  Harris  took 
the  matter  under  consideration  for  a  day  or  two,  and  then 
consented.     She  then  signed  an  order  on  Mr.  Anderson  for 

although  incorrect,  are  no  proof  of  testator's  incapacity  when  the  will  was 
made.     Ibid. 

Influence  acquired  over  a  testator  by  kind  offices  or  persuasion,  uncon- 
nected with  fraud,  will  not  invalidate  a  will  induced  by  it.  Den,  Ti-umbull 
V.  Oibbons,  2  Zab.  117 ;  Lowe  v.  Williamson,  1  Or.  Ch.  82 ;  Gleespin's  Case, 
11  C.  E.  Or.  523.  Whatever  destroys  a  testator's  free  agency,  constitutes 
undue  influence,  whetlier  effected  by  physical  force  or  mental  coercion,  by 
threats  or  by  importunity,  or  by  misrepreseniation.  Moore  v.  Blauvell,  2 
McCarl.  367;  Lynch  v.  Clements,  9  C.  E.  Or.  431.  Such  influence  will 
vitiate  a  will  not  only  as  to  the  person  by  whom  it  is  procured,  but  as  to 
ail  others  who  would  be  benefited  by  tlie  undue  influence.  Turner  v.  Chees- 
vian,  2  McCart.  243.  The  omission  of  any  provision  for  a  child,  although 
not  sufficient  of  itself  to  establish  incapacity,  yet,  if  not  satisfactorily 
accounted  for,  is  entitled  to  great  consideration,  if  there  is  any  evidence  of 
a  fraudulent  procurement  of  the  will,  or  if  the  will  was  made  by  the  testa- 
tor, in  extremis,  in  favor  of  those  around  him.  Ooble  v.  Orant,  2  Or.  Ch. 
629.  Undue  influence  is  not  a  presumption,  but  a  conclusion.  Humphrey's 
Case,  11  C.  E.  Or.  513;  12  C.  E.  Or.  567;  see  Alexander's  Case,  12  C.  E.  Or. 
^63.— Rep. 
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the  delivery  of  her  papers  to  Mr.  Harris,  and  at  that  time 
told  him  that  she  wanted  to  make  a  new  will,  and  wanted  him 
to  write  it  for  her.  She  said  she  meant  to  alter  her  will ;  and 
to  his  question  as  to  what  alterations  she  wished  to  make,  she 
replied,  "  I  want  to  fix  it  so  those  children  can't  spend  it." 
She  then  requested  him  to  ask  Robert  Blair  to  call  and  see 
her.  A  few  days  afterwards  Mr.  Blair  went  to  see  her,  accord- 
ingly, accompanied  by  Mr.  Harris.  At  tlie  interview  which 
then  took  place  she,  as  Mr.  Blair  testifies  in  his  direct  exam- 
ination, began  to  talk  to  him  about  making  her  will,  and  said 
she  "  wanted  it  so  the  children  could  not  spend  it."  He  says 
that  she  gave  as  her  reason,  in  that  conversation,  that  the 
oldest  son  had  spent  his  property ;  and  he  adds,  that  after  a 
short  conversation,  they  (Mr.  Harris  and  he  and  the  testatrix 
were  the  only  persons  present)  made  the  "  arrangement  that 
the  property  should  be  entailed."  On  his  cross-examination 
he  states  the  conversation  with  more  particularity.  He  says : 
"At  our  first  interview,  at  Rachel's  house,  she  said:  'I  am 
going  to  make  a  will  and  have  my  property  entailed;'  that 
she  did  not  want  the  children  to  spend  it ;  I  don't  remember 
whether  she  asked  me  whether  she  could  do  it  or  not ;  I  told 
her  she  could  do  so  if  she  wished  ;  she  then  spoke  that  Josiah 
was  spending  his  money,  and  she  wanted  it  fixed  so  he  could 
not  spend  it ;  she  said  she  wanted  the  children  to  have  the 
interest  paid  to  them  annually  so  long  as  they  lived." 

On  the  18th  of  December  Mr.  Harris  went  to  see  her,  and 
took  with  him  the  old  will  and  codicil.  He  did  not  show 
them  to  her,  but  told  her  that  he  had  them  with  him.  On 
the  next  day,  between  seven  and  eight  o'clock  in  the  evening, 
he  went  to  see  her  again,  and  took  with  him  the  new  will 
which  he  had  prepared.  She  requested  him  to  get  Mr. 
Blair  and  Jonathan  T.  AVillett  to  witness  her  execution  of 
it,  and  he  did  so.  Before  she  signed  it  the  will  was  read 
over  to  her  by  Mr.  Harris,  and  explained  in  the  course  of 
the  evening.  Mr.  Blair  says  that  "  when  Mr.  Harris  came 
to  the  entailments  of  tlie  property,  Mr.  Harris  asked  her  if 
that  was  right ;  she  said  it  was  as  she  wanted  it,  so  that  the 
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children  could  not  spend  the  money  ;  one  reason  she  gave  was 
that  the  oldest  son  of  her  brother  had  got  his  money  from  his 
father's  estate,  about  $1,000,  I  think,  and  had  spent  it  all  in 
one  year."  Botli  the  subscribing  witnesses  testify  to  her 
competency.  When  she  signed  the  will  she  declared  that  it 
was  her  last  will.  The  legal  requisites  of  the  execution  were 
all  complied  with.  After  the  will  was  executed,  Mr.  Harris 
produced  the  old  one,  and  asked  her  what  he  should  do  with 
it,  and  she  directed  him  to  burn  it,  which  was  then  and  there 
done. 

In  opposition  to  the  will,  it  is  insisted  that  the  testatrix 
was  not,  at  the  time  of  executing  it,  of  sound  and  disposing 
mind,  memory  and  understanding,  and  that  if  that  be  not  so 
absolutely,  it  was  so  to  such  an  extent  as  to  render  her  a  ready 
subject  for  the  influence  of  Mr.  Harris  over  her,  which  was 
succeasfully  exerted,  to  induce  her  to  give  to  her  nephews  and 
nieces  the  use  for  life  only  of  their  shares  of  her  property, 
instead  of  the  shares  themselves,  as  she  had  done  in  the  will 
of  1866. 

To  consider  these  propositions  in  their  inverse  order,  I  have 
looked  in  vain  through  the  testimony  for  evidence  of  influence 
on  the  part  of  Mr.  Harris.  There  is  absolutely  none  what- 
ever. He  appears  to  have  been  unwilling  to  resume  the 
charge  of  the  business  of  the  testatrix,  and,  as  before  re- 
marked, she  was  compelled  to  send  for  him  three  times  be- 
fore he  would  call  and  see  her.  In  the  conversation  between 
her  and  him,  before  referred  to  as  having  taken  place  a  few 
days  before  the  will  was  executed,  he,  as  Mr.  Blair  testifies, 
said  nothing  about  the  will  and  took  no  part  in  the  conversa- 
tion about  it.  When  he  was  sent  for  to  come  and  see  her,  as 
before  mentioned,  he  persistently  declined  to  go.  Jonathan  T. 
Willett  testifies  that  she  sent  for  Mr.  Harris  before  he  called ; 
that  she  told  the  witness  to  tell  him  to  come,  that  she  wanted 
to  see  him.  He  adds :  "  A  few  days  after  she  came  to  our 
place,  she  wanted  some  money ;  she  wanted  me  to  come  to 
Newton  to  see  Mr.  Anderson,  to  get  some  money  for  her ;  I 
came  to  Newton,  and  got  some  money  for  her  of  Mr.  Ander- 
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son  ;  I  told  Miss  Dyer  that  Mr.  Anderson  said  she  was  so  far 
off  that  it  was  immaterial  to  him  whether  he  did  her  business 
or  not ;  she  then  said,  '  The  next  time  you  see  Harris,  tell 
him  I  want  to  see  him ;'  I  did  tell  Mr.  Harris  what  she  said ; 
he  did  not  come ;  she  afterwards  asked  me  if  I  told  Mr. 
Harris ;  I  told  her  I  did  ;  she  then  said,  *  The  next  time  you 
see  Mr.  Harris,  tell  him  again,'  which  I  did;  he  then  came  ; 
he  came  about  one  week  before  the  will  was  executed,  in  re- 
sponse to  the  last  request."  It  appears  by  the  testimony  of 
Mrs.  Willett  that  after  the  will  was  executed  the  testatrix 
would  send  for  Mr.  Harris  to  come  and  see  her ;  that  he 
would  come  two  or  three  times  during  the  week,  and  that  if 
he  did  not  come,  she  would  ask  why  he  did  not  come  and 
would  send  for  him.  This  witness  further  says  that  she 
was  present  on  occasions  when  Mr.  Harris  would  be  there  to 
see  the  testatrix,  and  that  he  never  requested  her  to  leave  the 
room. 

Charlotte  AVillett,  daughter  of  the  last-mentioned  witness, 
testifies  that  before  he  first  came  to  see  the  testatrix,  at 
Mrs.  Willett's  house,  she  heard  her  talking  about  sending 
for  him  ;  that  the  witness  and  her  mother  suggested  to  the 
testatrix  to  send  for  him ;  that  the  testatrix  said  she  would 
have  to  have  some  one  to  attend  to  her  business,  as  she  was 
going  to  take  it  out  of  Mr.  Anderson's  hands,  and  the  wit- 
ness told  her  she  had  better  choose  Mr.  Harris  a  second 
time,  as  he  had  done  the  business  before.  This  witness 
further  says :  "  Before  I  suggested  that  Mr.  Harris  should 
be  sent  for,  she  had  spoken  to  my  mother  and  myself  about 
making  a  will ;  this  conversation  was  a  week  or  ten  days 
alter  the  stroke  of  paralysis ;  she  said,  '  I  guess  I  will  have 
a  will ;  I  am  afraid  I  am  going  to  die. '  I  said,  '  Rachel, 
haven't  you  got  a  will  ?'  she  said,  '  Mr.  Blair  says  that  is 
getting  mouldy,  and  he  is  afraid  it  can't  be  read  good  ;  I  am 
afraid  these  poor  children  will  be  cheated  out  of  their 
money ;'  she  said  Mr.  Blair  had  told  her  the  old  will  was 
mouldy,  at  one  time  in  his  store,  when  she  was  well ;  I 
often  talked  to  her  about  Mr.  Harris  doing  her  business, 
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and  would  mention  about  Elwood's  being  a  lawyer  in  New- 
a,rk  ;  she  would  often,  when  I  would  talk  to  her  al:)out  him, 
ask  where  he  lived  ;  I  have  heard  Rachel  speak  about  her 
making  a  will  once  or  twice  after  the  first  conversation  about 
having  a  will  made,  until  it  was  made  ;  she  said  nothing 
more  about  making  a  will,  except  she  wished  we  would  hurry 
and  get  some  one  to  make  it,  for  she  was  afraid  she  would 
die." 

In  this  connection  it  may  be  remarked  that  Mr.  Blair 
testifies  that  he  had  had  the  old  will ;  that  he  does  not 
think  he  ever  told  the  testatrix  that  he  thought  she  had 
better  have  a  new  will  drawn,  but  thinks  he  did  tell  Mr. 
Harris,  several  years  before  the  new  will  was  drawn,  that  the 
old  will  had  become  mouldy,  and  perhaps  she  had  better  have 
a  new  one  drawn. 

Dr.  Rorback  testifies  that  she  stated  to  him  that  she 
wanted  him  to  come  and  visit  her  every  day ;  that  she  did 
not  begrudge  him  and  Mr.  Harris  their  pay,  and  went  on  to 
say  that  as  long  as  she  lived  she  meant  to  have  what  she 
wanted ;  that  she  then  went  on  with  a  conversation  with 
some  others,  while  he  was  putting  up  medicine,  to  which  he 
did  not  pay  particular  attention,  and  some  of  which  he  did 
not  hear;  and  that  he  heard  her  say,  during  that  conversa- 
tion, that  her  property  was  to  go  (as  he  inferred,  after  her 
death),  to  those  poor  children.  He  further  says  he  has  heard 
her,  on  two  or  three  occasions,  say  her  property  was  to  go 
to  those  poor  children.  He  adds  :  "  She  said  she  wanted  me 
and  Dr.  Harris  to  come  every  day ;  she  did  not  begrudge 
our  pay."  He  further  says  that  she  gave  the  title  of  doctor 
to  Mr.  Harris  as  a  joke,  because  he,  the  witness,  had  joked 
Jier  about  "  Dr.  Harris "  being  called  in  consultation.  As 
before  remarked,  the  evidence  discloses  no  proof  of  any  in- 
fluence, on  the  part  of  Mr.  Harris,  over  the  testatrix,  in 
reference  to  the  will  in  question. 

Nor  does  the  testimony  show  incapacity.  The  testatrix 
•came  to  the  house  of  Mrs.  Willett  to  board  about  the  1st  of 
December,  1874,  and  remained  there  until  the  last  of  March 
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or  first  of  April  following.  She  herself  apjilied  to  !Mrs.  Wil- 
lett  for  board,  and  made  the  agreeinent  with  her.  By  it  she 
was  to  pay  twenty  shillings  a  week  for  her  board.  The  third 
day  after  she  arrived  at  the  house  she  was  stricken  with 
paralysis,  which  afiPected  her  entire  left  side.  The  will  was 
made  in  about  two  weeks  after  this  attack  of  illness.  In 
opposition  to  the  will,  it  is  urged  that  that  affection  destroyed 
her  mental  powers  almost  completely  ;  that  she  was  thereafter 
unable  to  recognize  her  acquaintances,  and  even  her  attendant 
physician,  and  that  she  was  subject  to  hallucinations.  Dr. 
Rorback,  the  young  physician  before  referred  to,  who  at- 
tended her  from  the  4tli  of  December,  1874,  to  the  time  of 
her  death,  says  her  mind  was  very  much  enfeebled ;  that,  as 
a  general  thing,  all  her  mental  faculties  were  somewhat 
impaired,  some  slightly  and  some  considerably,  denoted  by 
impaired  volition  or  power  of  will,  indicated  by  a  want  of 
power  to  control  the  thoughts  and  emotions,  shown  by  a  want 
of  power  to  carry  on  a  connected  train  of  thought  or  conver- 
sation for  any  considerable  length  of  time  on  one  subject. 
"  This,"  he  adds,  "was  generally  the  case."  He  further  says, 
that  her  memory  was  so  impaired  that,  as  a  rule,  she  would 
never  recognize  him  when  he  first  spoke  to  her,  but  there 
were  times  when  she  would.  He  says,  from  what  he  saw,  he 
would  think  she  had  not  power  to  comprehend  the  amount  or 
extent  of  her  property,  for  the  first  month  of  her  sickness. 
He  says,  however,  that  there  was  an  improvement  in  her  con- 
dition within  a  week  from  the  time  when  she  \Tas  first 
attacked  with  paralysis,  a  change  ''  from  active  to  passive 
dementia."  On  cross-examination,  he  says,  however,  that 
there  were  times  when  she  would  recognize  him,  but  the  rule 
was,  she  would  not ;  that  she  would  always  know  who  he  was 
when  she  was  told  ;  that  she  would  not  forget  that  visit ;  that 
after  his  first  visit  she  would  call  him  "  doctor,"  not  use  his 
name ;  that  he  thinks  she  has  used  his  name,  but  he  is  not 
certain ;  that  he  means  by  "  devoid  of  reasoning  power," 
that   she  was   incapable  of  comparison,  carrying  on  a  con- 
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nected  train  of  thought  to  a  logical  conclusion,  and  that  she 
very  often  seemed  to  lack  common  sense,  but  not  always. 
And  here  it  may  be  remarked  that  the  conversation  before 
stated,  as  testified  to  by  this  witness,  shows  that  she  not 
only  knew  him,  but  that  she  knew  the  importance  of  his 
services,  and  so  valued  them,  and  the  visits  of  Mr.  Harris, 
that  she  desired  to  secure  them,  regardless  of  the  cost. 
Besides,  she  then  spoke  of  the  children.  And  again,  it  ap- 
pears that  the  doctor  would  joke  with  her.  The  opinion  of 
a  medical  witness,  in  such  a  case  as  this,  must,  like  that  of 
any  other,  be  brought  to  the  test  of  facts,  and  it  will  stand  or 
fall  accordingly.  In  the  first  place,  then,  it  is  clear,  from 
the  testimony  of  all  the  witnesses  who  speak  on  the  subject, 
that  the  testatrix,  at  all  times,  recognized  tlrose  who  attended 
upon  her. 

Mrs.  Willett  says  :  "  I  do  not  know  of  any  neighbor  com- 
ing in,  and  Rachel  looking  at  them,  and  they  speaking  to  her, 
and  she  not  knowing  them."  Mrs.  Miller,  with  whom  she 
lived  after  she  left  Mrs.  Willett's,  says  :  "  I  do  not  remember 
that  she  ever  failed  to  recognize  Mr.  Harris."  Charlotte 
Willett  says :  "  I  supposed  she  knew  every  one  after  they  would 
speak  to  her."  Mrs.  Hayes,  who  went  to  see  her  immediately 
after  the  holidays,  in  1874-5,  while  she  was  at  Mrs.  Willett's, 
says  she  knew  her.  Miss  Lizzie  Blair  called  on  her  at  Mrs. 
Willett's,  after  the  stroke  of  paralysis,  every  two  or  three 
weeks,  and  sometimes  oftener.  She  says  she  always  knew  her 
when  she  went  iiJ  in  the  daytime.  She  knew  Mrs.  Harris 
when  she  called  on  her  at  Mrs.  Willett's.  She  knew  Mr. 
Blair,  for  whom  she  sent  and  with  whom  she  conversed,  as 
before  mentioned.  Jonathan  T.  Willett  says,  when  he  would 
return  home,  after  being  absent,  she  would  inquire  of  him  the 
prices  he  had  received  for  grain  &c.,  and  he  therefore  judged 
her  to  be  competent  to  make  a  will. 

Mrs.  Miller  visited  her  at  Mrs.  Willett's,  and  says  that 
she  recognized  her.  She  further  says  that  when  she  was 
boarding   at   her   house,  where  she  lived  from    May  14th,. 
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1875,  until  her  death,  she  always  knew  her.  It  is  very  evi- 
<lent,  from  all  the  testimony,  that  at  the  time  when  she  exe- 
•cuted  the  will  she  was  not  only  capable  of  recognizing,  but 
actually  did  recognize,  not  only  those  who  were  usually  about 
her,  but  also  other  persons.  Though  her  cousin,  Joseph  E. 
Dyer,  testifies  that  he  saw  her  a  couple  of  tim&s  while  she  was 
at  Mrs.  AVillett's,  and  that  she  did  not  recognize  him  until  she 
-was  informed  who  he  was,  and  he  thought  she  did  not  know 
him,  yet  he  held  a  conversation  with  her  in  regard  to  both  her 
physical  and  spiritual  condition,  in  which  she  answered  his 
■questions  intelligently.  And  besides,  she  made  inquiries  of 
him  in  regard  to  his  family,  which  showed  that  she  retained 
her  memory.  There  is  no  reason  to  doubt  that  when  the 
will  was  made  she  had  testamentary  capacity.  She  knew  of 
the  existence  of  her  former  will  and  she  desired  to  make  an 
alteration  in  its  provisions.  She  exhibited  and  expressed 
anxiety  lest  she  should  die  before  she  could  make  a  new 
will.  She  sent  for  Mr.  Harris  to  draw  the  will,  and  for  Mr. 
Blair  in  order  that  she  might  consult  with  him  in  reference 
to  it  before  the  will  should  be  drawn.  She  consulted  intel- 
ligently with  ]Mr.  Blair  on  the  subject.  When  the  will  had 
been  drawn,  and  was  read  and  explained  to  her,  she  listenetl 
to  it  and  expressed  her  satisfaction  with  it.  She  desig- 
nated the  persons  whom  she  desired  for  witnesses,  and  in 
their  presence  she  signed  it,  declaring  that  it  was  her  last 
will  and  testament.  She  subsequently  referred  to  the  dispo- 
sition she  had  made  of  her  property  by  the  will,  saying, 
^'  I've  got  it  fixed  now  so  they  [meaning  her  brother  Josiah's 
<;hildren]  cannot  spend  it."  She  gave  to  Mr.  Harris  the 
names  of  her  brother  Josiah's  children,  in  order  that  he 
might  insert  them  in  the  will.  Either  at  the  time  of  mak- 
ing  the  will  or  subsequently,  she  informed  him  where  the 
articles  which  she  had  bequeathed  specifically  would  be 
found.  On  the  13th  of  December,  eleven  days  after  the  day 
on  which  the  will  was  executed,  she  made  affidavit  to  a  claim 
for  presentation  to  an  administrator,  and  on  the   27th  day 
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of  January  following,  made  another  like  affidavit  for  presen- 
tation to  an  assignee  in  insolvency. 

After  the  execution  of  the  will,  she  exhibited  interest  in 
her  property  and  investments.  It  is  clear  that  she  possessed 
testamentary  capacity  when  the  will  was  made.  The  objec- 
tion is  made,  on  behalf  of  the  respondent,  that  the  testatrix 
could  not  have  comprehended  some  of  the  language  of  the 
will.  But  it  is  evident  that  she  understood  the  provisions  of 
the  instrument.  It  is  proved  that  about  the  latter  part  of 
April  or  the  first  of  May,  1875,  she  said  to  Mr.  Harris  (she 
had  then  left  Mrs.  Willett's  and  was  living  in  her  own  house)  : 
"  I  understand  that  my  will  gives  these  children  the  use  of 
my  property,  but  they  can't  spend  the  principal ;"  and  that 
while  she  was  at  Mrs.  Miller's  she  frequently  said  :  "  I  have 
fixed  my  property  so  they  cannot  spend  it."  It  is  obvious 
that  the  fact  that  the  language  employed  in  the  instrument  is- 
the  language  of  the  scrivener  is  no  ground  of  objection  to  the 
will.  The  will  was  drawn  in  conformity  with  the  intentions 
of  the  testatrix,  and  makes  the  disposition  of  her  property 
which  she  meant  to  make.  The  hallucinations  of  which  Dr. 
Rorback  speaks  were  not  manifested  after  the  first  four  or  five 
days  after  the  attack  of  paralysis.  Those  of  which  Corintha 
Dyer  and  Mrs.  Miller  speak  were  exhibited  after  the  making 
of  the  will,  when  the  testatrix  was  boarding  at  Mrs.  Miller's. 

It  is  not  claimed  that  any  of  these  alleged  delusions  had 
any  influence  upon  her  in  her  disposition  of  her  property. 
Nor  were  they  sufficient,  under  the  evidence,  to  indicate  a  want 
of  testamentary  capacity.  Moreover,  long  after  the  will  was 
executed,  and  while  she  was  at  Mrs.  Miller's,  she  was  evidently 
in  possession  of  her  mental  faculties.  Mrs.  Miller  says  that 
on  one  occasion,  when  she  and  the  testatrix  were  riding:  in  a 
carriage  with  Mr.  Harris,  they  called  at  Mrs.  Freeman's,  and 
while  they  were  there  Mrs.  Freeman  told  the  testatrix  that 
Dutch  Anthony,  a  man  who  had  lived  with  the  testatrix,  had 
called  on  her  and  got  from  her  a  looking-glass  that  belonged 
to  the  testatrix.  She  says  that  the  testatrix  seemed  to  be  pro- 
voked about  it,  and  replied  that  Mrs.  Freeman  ought  not  to 
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have  let  hiin  have  it.  She  further  says,  that  when  they  were 
in  front  of  the  testatrix's  house,  in  the  carriage,  the  latter  spoke 
about  a  wardrobe  she  had  left  there,  and  requested  Mrs.  Har- 
ris to  look  in  her  house  and  see  if  it  was  there.  It  is  quite 
evident,  from  her  testimony,  that  Mrs.  Miller,  while  the  testa- 
trix was  at  her  house,  used  to  talk  to  her  about  her  household 
goods.  While  she  was  at  Mrs.  Miller's  the  testatrix  requested 
Mr.  Harris  to  write  to  Jackson  Lee  and  his  wife,  urging  them 
to  come  and  see  her,  and  saying  to  them  that  a  young  man 
who  was  paying  his  addresses  to  her  niece  Clorinda  (or  Cor- 
intha)  was  a  spendthrift  and  unworthy  of  her.  She  said  she 
wanted  them  to  come  down  and  see  her  and  her  niece,  to  see 
if  they  could  not  persuade  the  latter  to  abandon  the  idea  of 
marrying  him.  Clorinda  was  one  of  the  children  of  her 
brother  Josiah.  She  had  some  property  of  her  own.  The 
testatrix  said  that  the  young  man  just  referred  to  could  not 
spend  her  property,  but  he  might  spend  Clorinda's.  I  am 
satisfied,  from  the  evidence,  that  the  instrument  in  question  is 
the  will  of  Rachel  Dyer.  The  decree  of  the  orphans  court 
Avill  be  reversed,  except  as  to  costs  and  counsel  fee  allowed  to 
the  respondent,  in  addition  to  which  the  costs  of  the  appellants 
in  the  court  below  and  in  this  court  (including  the  cost  of 
printing  the  testimony),  and  a  counsel  fee  of  §300  to  the  ap- 
pellants for  the  trial  below,  and  a  counsel  fee  of  $200  to  the 
counsel  of  each  side  in  this  court,  will  be  paid  out  of  the  estate. 
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EzEKiEL  J.  Tucker,  executor  &c.,  appellant,' 


Nancy  Tucker,  respondent.* 

1.  In  the  production  of  evidence,  where  an  executor's  account  is  referred 
to  a  master  as  auditor,  it  is  the  established  practice  that  the  exceptant's  tes- 
timony be  closed  before  that  of  the  executor  is  produced. 

2.  Where  the  exceptant  was  not  willing  to  rest  his  case  on  the  examina- 
tion of  the  executor,  but  immediately  proceeded  to  examine  another  wit- 
ness, and,  at  the  end  of  the  examination  of  such  witness,  the  executor  ap- 
plied in  good  faith  for  an  adjournment  to  enable  him  to  produce  further 
testimony,  the  application  should  have  been  granted.  If  refused,  the  report 
should  have  been  referred  again  to  the  master,  with  directions  to  that  effect. 

3.  The  proper  practice  is  to  state  the  objections  to  the  executor's  account 
in  the  form  of  distinct  and  specific  allegations,  although  a  party  is  not  abso- 
lutely precluded  from  making  other  objections  of  which  he  neither  knew 
nor  had  the  means  of  knowing  when  his  exceptions  were  filed.  The  ad- 
verse party  has  the  right  to  be  heard  on  the  new  objections,  and  to  produce 
evidence  in  his  behalf  in  regard  to  them.  On  the  hearing  of  the  appeal, 
the  executor  applied  to  this  court  for  leave  to  take  further  testimony,  which, 
under  the  circumstances,  was  accorded,  with  leave  to  the  exceptant  to  pro- 
duce evidence  in  rebuttal. 


On  appeal  from  the  decree  of  the  orphans  court  of  the  county 
of  Union. 

Mr.  W.  P.  Wilson,  for  appellant. 

Mr.  S.  D.  Haines,  for  respondent. 

The  Ordinary. 

This  appeal  brings  up  a  decree  of  the  orphans  court  of 
the  county  of  Union  confirming  the  report  of  a  master  in 
chancery  to  whom,  as  auditor,  the  account  of  the  appellant 

*ClT-Ei>,2  Sim.  Eq.  287. 
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was  referred  by  the  court.  The  petition  of  appeal,  among 
other  grounds,  states,  as  a  reason  for  reversal,  that  the  master 
refused  to  grant  the  appellant  an  adjournment  to  enable  him 
to  produce  testimony  on  his  behalf.  It  appears  by  the  record 
that,  after  the  auditor's  report  came  in,  the  appellant's  coun- 
sel, on  due  notice,  moved  to  set  aside  the  report,  and  that  the 
motion  was  denied. 

The  record  shows  that  in  the  proceedings  before  the  master 
on  the  exceptions,  the  exceptant  called,  as  her  first  witness, 
the  executor  himself,  and  that  after  he  had  been  examined  by 
her  counsel,  his  counsel,  before  proceeding  with  the  further 
examination  of  the  executor,  called  upon  the  counsel  of  the 
exceptant  to  declare  whether  the  case  was  closed  on  the  part 
of  the  exceptant,  and  that  the  counsel  for  the  exceptant  re- 
fused to  say  whether  the  case  on  his  part  Avas  closed  or  not. 
Thereupon  the  executor's  counsel  stated  that  he  declined  to  go 
on  with  the  testimony  until  the  case  should  have  been  closed 
on  the  part  of  the  exceptant.  The  master  then,  as  appears  by 
his  entry  on  the  record,  after  argument,  directed  that  the  coun- 
sel for  the  executor  proceed  with  the  examination  of  his  wit- 
nesses, or  the  case  would  be  closed  on  the  part  of  the  executor. 
The  counsel  of  the  executor  declined  to  proceed,  and  there- 
upon the  counsel  of  the  exceptant  called  another  witness,  who 
was  examined,  and  then  the  counsel  of  the  executor  requested 
an  adjournment  for  the  purpose  of  producing  evidence,  but 
the  master  refused  to  grant  it,  on  the  ground  that  the  coun- 
sel of  the  executor  did  not  give  the  names  of  any  witnesses 
whom  he  proposed  to  examine,  nor  state  the  substance  of 
the  evidence  which  he  proposed  to  produce,  and  that  he 
should  have  been  ready  with  his  witnesses  when  the  testi- 
mony on  the  part  of  the  exceptant  closed,  seeing  that  the 
adjournment  at  the  last  session  had  been  made  for  his  ac- 
commodation. 

The  counsel  of  the  executor'then  examined  the  latter  and 
the  exceptant  and  another  witness,  and  at  the  close  of  their 
examination  renewed  his  request  for  an  adjournment  to 
another  day,  to   enable  him   to  go   on   with   his  testimony, 
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again  urging,  substantially,  that  the  executor  ought  not  to 
have  been  required  to  produce  his  testimony  until  after  the 
exceptant  had  closed  hers.  The  master  denied  the  request 
and  thereupon  declared  the  evidence  to  be  closed. 

On  the  coming  in  of  the  report  the  executor's  counsel,  as 
before  stated,  moved  to  set  aside  the  report.  The  court  hav- 
ing refused  the  motion,  referred  the  account  to  the  master  for 
correction  in  certain  specified  particulars,  and,  the  corrections 
liaving  been  made,  they  confirmed  the  report.  The  master,  it 
may  be  stated,  before  entering  on  the  business  of  the  refer- 
ence, duly  notified  the  executor  that  he  would,  at  a  time 
designated  by  him  in  the  notice,  proceed  to  examine  and  re- 
state his  account,  after  hearing  parties  and  witnesses.  It  was, 
of  course,  his  duty  to  afford  the  parties  reasonable  opportunity 
to  produce  their  evidence  before  him,  and  he  should  have 
proceeded  in  the  examination  according  to  the  established 
practice  as  to  the  order  of  the  production  of  evidence.  The 
exceptant  should  have  been  required  to  close  her  testimony 
before  the  executor  was  required  to  produce  his.  The  execu- 
tor's counsel  ought,  of  course,  to  have  proceeded  with  the 
cross-examination  of  his  client  immediately  on  the  close  of 
the  direct  examination.  It  appears,  by  the  report,  that  the 
exceptant  was  not  willing  to  rest  her  case  upon  the  examina- 
tion of  the  executor,  but  proceeded  immediately  to  the  exam- 
ination of  another  witness,  who  was  examined  at  length. 
The  executor  was  required  to  proceed  at  once,  at  the  close  of 
that  examination,  with  his  testimony,  and  was  refused  an 
adjournment,  which  his  counsel  requested  in  order  to  enable 
him  to  produce  further  testimony.  The  application  seems  to 
have  been  made  in  good  faith.  It  was  reasonable,  and 
ought  to  have  been  granted.  For  the  refusal  to  grant  it, 
the  report  should  have  been  referred  back  to  the  master,  with 
directions  to  afford  the  executor  an  opportunity  to  produce 
further  testimony.     Douglass  v.  Mereelis,  9  C.  E.  Gh\  '25. 

But,  further,  the  master,  by  his  report,  surcharged  the  ac- 
count with  an  item  of  $26,000,  as  the  proceeds  of  the  sale  of 
the  testator's  homestead  farm,  sold  by  him  as  executor,  under 

15        '   . 
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power  of  sale  in  the  will  (the  exceptant  joining  him  in  the 
deed  of  conveyance  thereof  to  the  purchaser),  for  the  price  of 
§26,000,  of  which  $16,000  were  secured  by  mortgage  on  the 
farm,  and  for  the  balance  he  received  a  conveyance  of  seven 
lots  of  land  in  Elizabethport,  at  a  valuation  of  $12,525, 
subject  to  mortgage  for  $2,525.  The  master  regarded  this 
conveyance  as  unauthorized  by  the  power  of  sale,  as  being 
an  exchange  and  not  a  sale,  and  he  therefore  charged  the 
executor  with  826,000,  as  the  proceeds  of  the  sale  of  the  farm. 
The  court  confirmed  the  charge.  The  exceptant  filed  no  ex- 
ception to  the  account  in  respect  to  the  sale  or  exchange  of 
the  farm.  She  first  filed  an  exception  of  a  general  character, 
on  the  22d  of  December,  1873,     It  was  as  follows  : 

"  Xancy  Tucker,  the  widow  of  Uzal  Tucker,  deceased,  excepts  to  the 
allowance  of  the  accounts  of  the  said  executor,  for  that  the  same  are 
not  justlv  and  truly  stated  ;  the  said  executor  having  prayed  allowance 
for  more  than  he  is  entitled  to  receive  upon  all  the  items  of  his  account 
rendered." 

On  the  26th  of  December,  1873,  she  filed  other  exceptions. 
The  latter  were  confined  to  charges  of  counsel  fees,  commis- 
sions paid  to  a  real  estate  agent  on  the  sale  or  exchange  of 
the  farm,  and  costs  of  a  suit  brought  against  the  executor 
for  the  recovery  of  those  commissions ;  discounts  or  pre- 
miums for  which  the  executor  claimed  allowance,  as  having 
been  paid  by  him  on  money  borrowed  by  him  to  pay  off  the 
execution  issued  against  him  in  that  suit,  and  premium  paid 
to  his  wife  to  induce  her  to  advance,  out  of  her  separate 
estate,  to  protect  the  property  from  foreclosure,  the  money 
due  on  the  mortgage  on  the  Elizabethport  real  estate  ;  a 
charge  of  a  promissory  note  for  S59 ;  a  charge  for  repair? 
done  to  a  fence  and  a  pump  on  the  last-mentioned  real 
estate,  and  the  amount  of  an  allowance  claimed  by  the  execu- 
tor for  the  price  of  certain  goods  sold  by  him  to  a  per- 
son who  had  refused  to  pay  for  them  on  the  ground  that 
he  had  an  unpaid  claim,  larger  than  the  amount  thereof, 
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against  the  estate ;  and  the  allowance  of  commissions  to  the 
executor  for  settling  the  estate.  There  is  also  a  general  state- 
ment in  the  exceptions  that  the  items  of  receipts  stated  by  the 
executor  are  not  correctly  stated. 

It  will  be  seen  that  neither  in  the  exceptions  filed  on  the 
22d,  nor  in  those  filed  on  the  26th,  did  the  exceptant  except  to 
the  omission  of  the  executor  to  charge  himself  with  the  pro- 
ceeds of  the  sale  of  the  farm.  The  court  appears  to  have 
been  under  a  misapprehension  on  the  subject,  for  the  opinion 
states  that  the  exceptions  filed  embraced  the  objection  that  the 
executor  had  not  charged  himself  \vith  the  proceeds  of  the 
real  estate  of  the  testator.  The  court  adds  that  under  this 
exception  was  an  alleged  omission  of  the  executor  to  charge 
himself  with  $26,000,  being  the  consideration  for  the  home 
farm,  $16,000  being  a  mortgage  on  the  same,  given  by  the 
purchaser,  and  $10,000  being  the  equity  in  a  house  and  \oU 
in  Elizabethport,  taken  in  exchange  for  the  farm.  It  does 
not  appear  that  the  exceptant  at  any  time  objected  to  the 
account  on  that  score. 

Though  the  proper  practice  is  to  state  the  objections  to  the 
account  in  the  form  of  distinct  and  specific  allegations,  a 
party  is  not  absolutely  precluded,  by  the  exceptions  formally 
made  before  the  investigation,  from  making  further  or  other 
objections,  of  the  existence  of  which  he  did  not  know  and 
Ijad  no  means  of  knowing  when  his  exceptions  were  filed ; 
but  the  adverse  party  has  a  right  to  have  an  opportunity  to 
be  heard  on  the  new  objections,  and  to  produce  evidence  in 
his  behalf  in  regard  to  them.  Iletzger  v.  Metzger,  1  Brad. 
Surr.  Rep.  265;  Gardner  v.  Gardner,  7  Paige  112.  And  if, 
in  the  present  case,  the  exceptant  should  have  been  allowed  to 
attempt  to  surcharge  the  account  with  the  price  of  the  farm, 
it  is  most  obvious  that  the  executor  should  have  had  a  reason- 
able opportunity  to  resist  the  attempt  by  evidence.  In  view 
of  the  fact  that  the  master  proposed  to  consider  the  propriety 
of  charging  the  executor  with  the  proceeds  of  the  sale  of  the 
farm,  it  was,  under  the  circumstances,  eminently  due  to  the 
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executor  that  an  oppo^^unity  should  be  afforded  him  to  pre- 
sent evidence  on  the  subject.  The  court  appears,  by  the 
opinion,  to  have  regarded  the  surcharge  as  being  warranted 
by  the  conduct  of  the  executor  in  disposing  of  the  farm. 
They  say,  in  their  opinion  :  "  Had  he  obtained  the  assent  of 
parties  in  interest,  prior  to  exchanging  the  farm,  which  was 
clear  of  encumbrance,  for  the  Elizabethport  property  (which 
was  subject  to  a  mortgage),  and  acted  in  good  faith,  he  ought 
not,  equitably,  to  be  charged  Avith  the  $10,000  equity  in  the 
exchanged  property ;  but  there  is  no  proof  of  any  assent,  but 
on  the  contrary,  the  evidence  seems  to  show  that  the  executor 
acted  willfully  in  the  matter  of  said  discharge,  and  the  estate 
ought  not  to  suffer  from  any  caprice  of  an  executor." 

It  might  have  been  that  the  executor,  had  the  opportunity 
for  which  he  sought,  to  produce  further  evidence  before  the 
master,  been  afforded  him,  would  have  been  able  to  show 
that  he  indeed  had  the  consent  for  lack  of  which  the  court 
were  of  opinion  that  the  surcharge  should  be  made  against 
him.  Xor  do  I  find,  in  the  proof,  any  evidence  that  he  did 
not  act  bona  Jide  in  the  sale  or  exchange  of  the  farm,  nor  any 
evidence  that  he  acted  willfully  or  capriciously  in  that  transac- 
tion. The  exceptant  joined  him  in  the  conveyance,  and  this 
is  evidence  that  she  was  satisfied  with  it. 

Xone  of  the  other  parties  in  interest  excepted  to  his  ac- 
count. By  the  will  the  executors  (of  whom  only  the  respond-, 
ent  appears  to  have  had  letters  testamentary  thereon)  and  the 
widow  were  authorized  to  sell  the  farm  at  their  discretion. 
The  court  erred  on  the  case  as  it  stood  before  them,  in  charg- 
ing the  executor  with  the  price  (it  was  evidently  a  merely 
nominal  one  to  a  certain  extent)  of  the  farm. 

The  court  allowed  the  exceptions  in  reference  to  the  com- 
missions for  selling  the  farm.  The  items  amount  together 
to  §821.  The  allowance  is  expressly  based  on  the  same 
ground  as  the  charge  of  the  price  of  the  farm,  the  ab- 
sence of  proof  of  consent  by  the  parties  interested  to  the 
sale   or   exchange.      The   executor   did   not  charge    himself 
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■with  any  of  the  proceeds  of  the  sale,  though  he  prayed  allow- 
ance for  commissions  paid.  He  should  account  for  and  he 
charged  with  whatever  is  justly  chargeable  against  him  for 
the  proceeds  of  the  sale,  and  should  have  all  just  allowances 
in  respect  thereto.  But  the  case,  for  the  reason  already  given, 
the  refusal  of  the  master  to  allow  the  executor  opportunity  to 
produce  his  evidence,  is  not  ready  for  adjudication  on  that 
head.  The  executor  applied  to  this  court,  on  the  hearing  of 
the  appeal,  for  leave  to  take  further  testimony.  The  privi- 
lege should,  under  the  circumstances,  be  accorded  to  him, 
with  leave  to  the  exceptant  to  produce  evidence  in  rebuttal. 
Executors  of  Reeve  v.  Townsend,  4-  Hal.  Ch.  81.  The  cause 
will  be  reheard  when  the  new  testimony  shall  have  come  in. 


Amzi  Compton,  proponent,  appellant, 

V, 

John  D.  Pierson,  administrator,  respondent. 

1.  The  act  of  1852,  commonly  called  the  "  married  women's  act,"  did 
not  giye  to  a  married  woman  the  jus  disponendi  of  her  personal  property 
not  settled  upon  her  nor  held  in  trust  for  her,  and,  by  the  act  of  1864,  her 
will  of  such  property  is  not  valid  as  against  her  husband. 

2.  The  latter  act  is  in  derogation  of  the  common  law,  and  should  be 
strictly  construed. 

3.  History  of  legislation  on  the  subject. 


On  appeal  from  the  decree  of  the  orphans  court  of  Morris 
county,  refusing  probate  of  a  paper  writing  purporting  to  be 
the  last  will  and  testament  of'Melinda  Compton,  afterwards 
Melinda  Pierson,  deceased. 

Mr.  Jacob  Vanatta  and  Mr.  A.  W.  Bell,  for  appellant. 

Mr.  H.  C  Pitney,  for  respondent. 
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The  Ordinary. 

The  ^ill  which  was  propounded  for  probate  in  this  case, 
•was  made  by  Melinda  Compton,  in  1869,  while  she  was  un- 
married. She  was  married  in  1871,  to  the  respondent,  and 
died  in  1875.  The  question  discussed,  and  the  only  one  pre- 
sented for  consideration  and  determination  on  this  appeal,  was 
whether  her  marriage  was  a  revocation  of  the  will.  After 
her  death,  and  on  the  9th  of  March,  1875,  letters  of  adminis- 
tration of  her  estate  generally  were  granted  to  her  husband. 
In  June,  1875,  her  brother,  the  executor,  propounded  the  will 
for  probate.  By  the  common  law,  a  married  woman  might, 
without  the  assent  of  her  husband,  dispose,  by  will,  of  her 
separate  personal  estate  settled  upon  or  held  in  trust  for  her, 
or  the  savings  of  her  real  estate  given  to  her  separate  use, 
whether  the  instrument  under  which  she  took  it  determined 
as  to  the  power  of  disposition  or  not,  and  that  she  might  da 
without  the  intervention  of  trustees,  for  the  power  was  inci- 
dent to  the  ownership.     1  Jarman  on  Wills  33. 

It  is  argued  by  the  proponent's  counsel  that  the  effect  of 
the  act  of  1852,  commonly  known  as  "the  married  women's 
act,"  was  to  give  to  married  women  the  right  to  dispose  of 
their  personal  estate  generally  by  will,  inasmuch  as  it  de- 
clares that  the  real  and  personal  property  of  any  female, 
then  married,  or  who  might  thereafter  marry,  should  not 
be  subject  to  the  disposal,  nor  be  liable  for  the  debts  of  her 
husband,  and  should  continue  her  sole  and  separate  prop- 
erty as  if  she  were  a  single  female.  The  qnestion  whether, 
by  virtue  of  the  provisions  of  this  act,  a  married  woman 
could,  without  her  husband's  assent,  make  a  will  of  her  per- 
sonal property  not  settled  upon  her  nor  held  in  trust  for 
her,  was  considered  in  the  case  of  Vreeland  v.  Ryno,  11  C. 
E.  Gr.  160.  My  conclusion  there  was,  that  the  act  of  1852 
gave  to  a  married  woman  no  jus  disponendi  of  such  personal 
estate,  and  that  after  1864  her  will  of  property  not  settled 
to  her  use  nor  held  in  trust  for  her,  was  not  valid  as  against 
her   husband.     Xor  was   the  condition  of  the   law  in  this 


J  Stew.]  FEBRUARY  TERM,  1877.  231 


Compton  V.  Pierscn. 


state,  as  affected  by  the  act  of  1852,  overlooked  in  the  consid- 
eration of  that  case.  By  the  term  "  law  "  in  the  expression 
in  that  opinion,  to  which  the  proponent's  counsel  adverts  in 
that  connection,  the  common  law,  of  course,  was  meant.  The 
act  of  1864,  then  under  consideration,  provided  that  nothing 
therein  contained  should  be  so  construed  as  to  authorize  any 
married  woman  to  dispose  of,  by  will,  any  interest  to  which 
her  husband  then  was,  or  would  be  at  her  death,  entitled  by 
law  in  her  real  or  personal  property,  but  such  interest  should 
remain  in  and  survive  to  the  husband  in  the  same  manner  as 
if  such  will  had  not  been  made.  It  was  in  elucidation  of  the 
intention  of  the  legislature  in  using  the  expression  "  by  law," 
that  the  remarks  on  the  subject  of  the  husband's  rights  at 
the  common  law  were  made.  I  still  retain  the  same  view 
of  the  subject.  The  decree  in  that  case  was  reversed  by 
the  court  of  errors  and  appeals,  but  not  on  any  ground 
taken,  or  question  discussed  or  raised,  on  the  hearing  in 
this  court.  The  ground  of  reversal  was,  that  by  the  grant 
of  probate  of  the  will,  the  power  of  the  surrogate  was  ex- 
hausted, and  consequently  the  letters  of  administration  sub- 
sequently granted  by  him  to  the  husband,  were  absolutely  v^oid. 
The  court  expressly  say  that  the  result  at  which  they  have 
arrived  was  reached  without  reference  to  the  effect  of  the  act 
of  1864,  and  leave  undecided  the  question  argued  by  the 
counsel  on  both  sides  in  that  court  and  in  this,  as  to  the  ulti- 
mate disposition  of  the  fund. 

By  the  act  of  1852,  the  legislature  intended  to  secure  to 
married  women,  during  coverture,  the  use  of  their  real  and 
personal  property  free  from  the  disposal  or  liability  for  the 
debts  of  their  husbands,  but  did  not  intend  to  give  power  of 
testamentary  disposition.  The  husband,  by  virtue  of  the  act, 
was  deprived  of  the  control  which  he  had  by  the  common  law. 
He  was  prevented  from  recovering  possession  of  and  acquiring 
title  to  the  personal  property  of  the  wife  during  coverture,  but 
after  her  death  his  rights  as  to  the  property  remained  as  they 
were  at  the  common  law  before  the  passage  of  the  act.  At 
common  law,  as  was  remarked  in  Vreeland  v.  Ryno,  such  of 
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her  choses  in  action  as  had  not  been  reduced  to  possession 
by  him  at  his  death,  still  remained  hers ;  and  on  her  death, 
went  to  her  representatives,  and  not  to  his.  After  her  death 
he  might,  as  her  administrator,  reduce  to  possession  her 
choses  in  action  not  reduced  to  possession  in  her  lifetime, 
and  he  would  hold  them  jure  mariti.  The  act  is  in  deroga- 
tion of  the  common  law,  and  it  therefore  should  be  con- 
strued strictly.  Kelso  v.  Tabor,  52  Barb.  125.  It  has  been 
so  construed.  This  sufficiently  appears  from  the  subsequent 
legislation  alone. 

In  1866,  the  third  section,  which  provided  that  it  should 
be  lawful  for  any  married  female  to  receive  by  gift,  grant, 
device  or  bequest,  and  hold  to  her  sole  and  separate  use  as 
if  she  were  a  single  female,  real  and  personal  property  &c., 
was  amended  by  adding  the  word  "  descent."  Again,  the 
act  of  1864,  after  giving  to  an  adult  married  woman  power 
to  make  a  will,  provided  that  nothing  therein  contained  should 
be  so  construed  as  to  authorize  her  to  dispose  of,  by 
will  or  testament,  any  interest  to  which  her  husband  then 
was,  or  at  her  death  would  be,  entitled  by  law  in  her  real 
or  personal  property,  but  that  such  interest  should  re- 
main in  and  survive  to  him  in  the  same  manner  as  if  such 
will  had  not  been  made.  The  passage  of  that  act,  twelve 
years  after  the  act  of  1852,  is  of  itself  evidence  that  the 
legislature  did  not  intend  to  confer  testamentary  power  by 
the  last-mentioned  act ;  for,  if  they  had — if  by  force  of  the 
provisions  of  the  first  and  second  sections  of  the  act  of  1852, 
testamentary  power  was  conferred — if  the  enactment  that 
the  property  of  a  married  woman  should  continue  to  be  her 
sole  and  separate  property  as  if  she  were  a  single  female, 
involved  by  implication  the  grant  of  the  jus  disjionendi,  what 
need  of  the  act  of  1864,  with  its  express  grant  of  the  power? 
And  again,  if  the  jus  dlsponcndi  was  a  necessary  or  a  legiti- 
mate consequence  of  the  provisions  of  the  first  and  second 
sections  of  the  act  of  1852,  the  husband's  interest,  by  law, 
in  his  wife's  property,  was  in  1864,  as  is  argued  in  this  case, 
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subject  to  the  absolute  power  of  disposition  of  that  property 
by  the  wife.  She  could,  by  a  disposition  by  will  or  other- 
wise, during  coverture,  have  deprived  him  of  all  interest  in 
her  property.  The  proviso  of  the  act  of  1864,  saving  the 
rights  which  the  husband  had  by  law  in  the  wife's  property 
si  her  death,  distinctly  recognized  the  inability  of  the  wife, 
up  to  that  time,  to  defeat  the  rights  of  her  husband  at  the 
common  law  in  her  property  at  her  death,  and  its  design  was 
to  continue  such  disability.  The  revision  of  that  act,  in 
which  the  word  "  personal "  is  omitted  from  the  proviso,  is 
further  and  cogent  evidence  of  construction.  The  history  of 
similar  legislation  in  New  York,  from  which  our  own  act  of 
1852  is  derived,  is  of  interest.  By  the  act  of  1848  it  was 
enacted  that  the  property  of  any  female  who  might  thereafter 
marry,  and  which  she  should  own  at  the  time  of  her  mar- 
riage, and  the  rents  &c.  thereof,  should  not  be  subject  to  the 
disposal  of  her  husband  nor  liable  for  his  debts,  and  that  the 
property,  and  the  rents  &c.  thereof,  of  any  female,  then 
married,  should  not  be  subject  to  the  disposal  of  her  husband, 
but  should  be  her  sole  and  separate  property  as  if  she  were  a 
single  female,  except  so  far  as  the  same  might  be  liable  for  the 
debts  of  her  husband  theretofore  contracted.  Laws  {of  N. 
Y.)  of  18i8  307,  308  c.  200  §§  1,  2.  It  was  held  that  that 
act  did  not  give  the  power  to  bequeath  or  devise.  Wadhams 
V.  Am.  Home  Miss.  Soc,  12  N.  Y.  4,15. 

In  1849  an  act  was  passed  which  provided  that  any  mar- 
ried woman  might  take  &c.  from  any  person  other  than  her 
husband,  and  hold  to  her  separate  use  and  convey  and  devise, 
real  and  personal  property,  and  any  interest  or  estate  therein, 
as  if  she  were  unmarried,  and  that  the  same  should  not  be 
subject  to  the  disposal  of  her  husband  nor  be  liable  for  his 
debts.  These  acts  were  in  existence  when  our  legislature 
passed  the  act  of  1852.  They  were  undoubtedly  before  them 
as  an  exemplar.  Our  act  was  drawn  from  them;  but  the 
words  "  convey  and  devise "  were  omitted,  and  the  omission 
is  of  the  greatest  significance.  The  wife  obtained  no  testa- 
mentary power  by  the  act  of  1852. 
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In  Bexih  v.  Storins,  11  C.  E.  Gr.  373  (by  mistake  of  the 
printer  the  opinion  is  stated  to  have  been  delivered  by  the 
vice-chancellor),  I  expressed  my  opinion  of  the  effect  of  the 
act  of  1864.  I  said  that  under  that  act  the  will  of  a  married 
woman  is  valid  without  her  husband's  assent,  except  as  to  his 
legal  rights  in  her  property. 

The  will  in  question  is  valid,  except  as  against  the  hus- 
band. It  does  not  appear  that  the  testatrix  owned,  at  her 
death,  any  property  except  such  as  by  the  common  law  would 
go  to  her  husband  jure  maiiti.  There  is  therefore  no  estate 
to  be  administered  under  it.  Probate  will  therefore  be 
denied.  The  decree  of  the  orphans  court  will  be  affirmed. 
The  appellant  will  be  ordered  to  pay  to  the  respondent  hia 
costs  (not  including  counsel  fees)  in  this  court. 


In  the  matter  of  the  application  for  letters  of  administration 
pendente  lite  on  the  estate  of  Joseph  L.  Lewis,  deceased, 
late  of  the  city  of  Hoboken,  in  this  state. 

Where  application  for  administration  pendente  lite  was  made  to  the 
ordinary,  of  an  estate  the  personalty  of  which  amounted  to  more  than 
|1,000,000,  and  no  proper  person  could  be  found  to  give  adequate  security 
on  taking  out  such  letters,  and  the  estate  required  immediate  attention, 
the  ordinary  directed  that,  on  depositing  the  personalty  in  this  conrt, 
there  to  remain  subject  to  its  order,  letters  would  be  issued  on  the  giving 
of  a  bond  in  a  sum  sufficient  (in  this  case  $100,000)  to  cover  the  property 
which  from  time  to  time  would  come  to  the  hands  of  the  administrator. 


Mr.  R.  Gilchrist,  for  the  petitioners. 

Mr.  A.  Q.  Keasbey,  for  the  United  States  of  America,  leg- 
atees under  the  will. 
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The  Oedinaey. 

Joseph  L.  Lewis,  late  of  Hoboken,  in  this  state,  recently 
died  in  that  city,  of  which  he  was,  and  for  many  years  had 
been,  a  resident,  leaving  a  very  large  personal  estate,  esti- 
mated at  the  value  of  over  $1,000,000.  Two  caveats  have 
been  filed  against  admitting  to  probate  any  paper  purporting 
to  be  his  last  will  and  testament.  A  paper  alleged  to  be  such 
will,  with  a  codicil  thereto,  has  been  presented  to  the  ordinary 
for  probate.  Inasmuch  as  a  considerable  length  of  time  will 
probably  elapse  before  the  question  of  the  validity  of  that 
paper,  as  his  will,  will  be  determined,  letters  of  administra- 
tion are  necessary  for  the  protection  of  the  estate  during  the 
litigation.  A  large  amount  of  the  estate  is  in  investments 
which  should  have  immediate  attention.  If  a  bond  be  re- 
quired in  even  the  amount  of  the  personal  estate,  it  is  evident 
that  no  proper  person  can  now  be  found  to  take  the  adminis- 
tration. 

The  orphans  court  act  provides  {Rev.  p.  761  §§  Jf.3,  4-4)? 
that  upon  granting  administration  pendente  lite,  the  ordinary 
shall  take  of  the  person  to  whom  such  administration  shall  be 
committed  a  sufficient  bond,  with  two  or  more  able  sureties, 
in  such  penalty  as  may  be  reasonable,  regard  being  had  to  the 
value  of  the  estate.  Apart  from  this  provision,  I  would  not, 
of  course,  be  willing  to  commit  the  estate  to  the  hands  of 
any  person  as  administrator,  without  adequate  security.  To 
overcome  the  difficulty  which  this  case  presents,  if  the  per- 
sonal estate  be  brought  into  this  state  (it  is  now  in  New 
York)  and  deposited  with  the  register  of  this  court,  I  will  be 
satisfied  with  a  bond  in  the  penalty  of  $100,000,  on  issuing 
letters  of  administration  pendente  lite.  That  sum  will  be 
sufficient  to  cover  the  property  which  from  time  to  time  will 
come  to  the  hands  of  the  administrator. 

When  the  estate  shall  have  been  delivered  to  the  register, 
it  will  be  placed  in  a  safe  deposit  in  this  state,  there  to  remain, 
subject  to  the  order  of  this  court.  Thus  the  estate  will  be 
completely  protected,  the  administration  pendente  lite  being 
practically  conducted,  to  a  very  great  extent,  by  the  court  itself. 
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In  the  matter  of  the  granting  of  letters  of  administration  upon 
the  goods,  chattels  and  credits  which  were  of  Anthony 
Cresse,  deceased,  late  of  Cape  May  county. 

1.  Where  the  next  of  kin  waived  their  claims  to  administration — Held, 
ithat  the  orphans  court  might  lawfully,  in  its  discretion,  appoint  a  stranger ; 
and  it  is  not  error  that  the  court  in  such  case  selected  as  administrator  the 
stranger  nominated  by  one  of  the  next  of  kin,  instead  of  the  one  nominated 
by  the  other  two. 

2.  The  right  of  the  next  of  kin  to  administration  is  personal.  They 
have  no  right  of  nomination  or  selection. 


Appeal  from  the  order  of  the  orphans  court  of  the  county 
of  Cape  May,  granting  letters  of  administration  of  the  goods, 
chattels  and  credits  which  were  of  Anthony  Cresse,  deceased. 

Mr.  John  S.  3Iitchell,  for  appellants. 

Mr.  John  B.  Huffman,  for  respondent. 

The  Oedixaey. 

The  next  of  kin  to  the  intestate  were  his  mother  (his 
father  was  dead),  Mrs.  Hannah  Hildreth,  wife  of  John  M. 
Hildreth,  and  his  two  sisters,  Martha  A.  Smith,  wife  of 
Richard  C.  Smith,  and  Lydia  B.  Sutton,  wife  of  Joseph  B. 
Sutton.  His  mother  and  her  husband  filed  a  caveat  against 
granting  administration  of  his  estate.  Citations  having  been 
issued  and  duly  returned  served,  and  the  court  having, 
according  to  the  statement  of  the  decree,  heard  the  argu- 
ment of  the  counsel  of  the  caveators  and  the  counsel  of  Mrs. 
Smith  and  Mrs.  Sutton,  and  examiued  into  and  considered  the 
facts  and  circumstances  of  the  case,  decreed  that  administra- 
tion be  committed  to  the  respondent,  who  was  not  of  kin  to 
the  intestate,  upon  his  giving  bonds  according  to  law.  From 
this  decree  Mrs.  Smith  and  Mrs.  Sutton  and  their  husbands 
appealed.     No  testimony  has  been  sent  up  with  the  record. 
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It  appears,  however,  by  the  petition  of  appeal,  that  the  caveat 
was,  ill  fact,  filed  against  granting  administration  to  Mr, 
Smith,  and  that  Mrs.  Smith  and  Mrs.  Sutton  urged  his  ap- 
pointment. Neither  the  mother  nor  either  of  the  sisters 
appears  to  have  been  willing  to  take  the  administration.  The 
ground  of  appeal,  as  stated  in  the  petition  of  appeal,  is  that 
the  court  should  have  appointed  Mr.  Smith  because  his  wife 
and  her  sister,  two  of  the  three  persons  entitled  to  distribution 
of  the  estate,  requested  it.  The  right  of  the  next  of  kin  to 
administration  is  personal.  They  have  no  right  of  nomina- 
tion or  selection.  If  they  will  not  accept  administration,  it  is 
for  the  court  to  appoint,  in  its  discretion,  such  other  proper 
person  or  persons  as  will  accept  it.  In  this  case  it  is  not  only 
not  alleged  that  either  of  the  next  of  kin  was  willing  to 
accept  administration,  but,  on  the  other  hand,  it  appears,  from 
the  petition  of  appeal,  that  the  ground  of  complaint  is  the 
refusal  of  this  court  to  appoint,  at  the  dictation  of  two  of  the 
three  persons  entitled  to  distribution  of  the  estate,  a  person 
administrator  who  was  not  of  kin  to  the  intestate.  Mrs. 
Smith  and  Mrs.  Sutton  requested  that  administration  be  com- 
mitted, not  to  themselves  or  to  either  of  them,  but  to  Mr. 
Smith,  and  the  widow  asked  that  it  should  be  granted  to  the 
respondent.  The  next  of  kin  having  thus  waived  their  right 
of  administration,  the  court  selected  one  of  the  two  strangers 
who  were  proposed.  There  was  no  error  in  this.  The  decree 
of  the  orphans  court  will  be  affirmed,  with  cc«ts. 
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IN  THE 

COURT  OF  ERRORS  AND  APPEALS 

OF   THE 

STATE  OF  NEW  JERSEY, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY. 

MARCH  TERM,  1877. 


Christopher  Meyer,  appellant, 


EzEKiEL  M.  Patterson,  respondent. 

1.  A  sheriff  cannot  appoint  a  special  deputy,  pro  hac  rice,  by  parol. 

2.  If  a  sale  of  land  be  made  on  foreclosure  by  a  bailiff  thus  informally 
appointed,  and  the  sheriff,  in  conformity  thereto,  executes  a  deed  to  the 
purchaser,  such  deed  will  transfer  the  title,  and  will  be  good  in  a  collateral 
proceeding  as  the  act  of  an  officer  de  facto,  but  will  be  set  aside  on  a  direct 
application  to  the  chancellor  in  the  course  of  the  same  proceeding. 

3.  A  sheriff  who  makes  sale  of  land  by  a  bailiff,  or  special  servant  duly 
appointed,  can  take  the  oath  required  by  the  thirteenth  section  of  the  act 
relative  to  the  sale  of  lands. 


On  appeal  from  decree  of  the  vice-chancellor.  The  case  is 
reported  sub  nom.  Meyer  v.  Bishop,  12  C.  E.  Gr.  llf,!. 

Note. — In  Den.  Inskeep  v.  Lecony,  Coze  111,  113,  it  was  held  that 
■although  an  execution  was  so  defective  that,  on  a  direct  application,  it 
would  have  been  deemed  void,  yet,  after  a  sale,  the  sheriff  might  justify 
under  it.  So,  in  Campbell  v.  Dewick,  5  C.  E.  Gr.  1S6,  the  legality  of  a  con- 
stable's election  &c.  was  presumed,  and  it  was  lield  to  be  unnecessary,  in 
order  to  establish  title  to  lands  purchased  at  a  tax  sale  conducted  by  such 
constable,  to  prove  that  he  was  properly  elected  and  sworn,  and  that  he 
gave  bond. — Rep. 

239 


240        COURT  OF  ERRORS  AND  APPEALS.  [28  Eq. 

Meyer  v.  Patterson. 
Mr.  A.  V.  Schenck,  for  the  appellant. 

Mr.  Keen,  for  respondent. 

The  Chief-Justice. 

This  appellant  was  the  complainant  in  the  court  of  chan- 
cery, the  suit  being  for  the  foreclosure  of  a  mortgage ;  and 
he  was  also  the  purchaser  at  the  sale  made  bv  the  sheriff  in 
that  proceeding,  and  fur  the  premises  thus  sold  he  took  a 
deed  from  that  officer.  In  this  posture  of  things,  the  respond- 
ent, who  was  a  defendant  in  the  foreclosure  bill,  exhibited 
his  petition  to  the  chancellor,  praying  that  this  sale  should  be 
set  aside  for  various  reasons,  and  among  these,  on  the  ground 
that  the  sale  had  been  conducted  by  a  special  deputy  of 
the  sheriff,  such  deputy  not  having  been  duly  authorized. 
I  agree  with  the  vice-chancellor  in  deeming  this  specified 
objection  the  only  one  of  such  weight  as  to  require  judicial 
discussion. 

The  particular  fault  laid  against  the  sale  made  under  the 
execution  is  that  the  bailiff  or  special  deputy  by  whom  it 
was  conducted,  had  no  written  authority  from  the  sheriff  to 
justifv  his  proceedings,  but  that  his  deputation  was  simply 
by  parol.  It  is  admitted  that  this  sale  took  place  in  the 
absence  of  the  sheriff,  and  by  an  agent  possessed  of  no  official 
character  and  who  describes  himself  as  the  sheriff's  assistant, 
bv  virtue  of  a  verbal  understanding,  to  take  charge  of  his 
office  and  its  business,  and  who  testifies  that  he  made  the  sale 
in  question  in  consequence  of  an  oral  direction  to  make  the 
sales  and  adjournments  necessary  on  that  day.  In  the  court 
of  chancery  this  sale  was  set  aside,  and  it  is  to  reverse  this 
order  that  this  appeal  has  been  brought. 

To  sustain  himself  before  this  court,  the  appellant,  in  the 
first  place,  insists  that  even  if  an  oral  authority  from  the 
sheriff  to  an  unofficial  person  to  make  sale  under  a  Jkri 
facias  be  invalid,  still,  that  such  act  of  the  deputy  must,  on 
principles  of  policy  and  as  the  act  of  a  de  facto  officer,  be 
held  valid.     But  the  principle  thus  referred  to  has  no  place 
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in  the  present  inquiry.  It  can  never  have  any  proper  appli- 
cation unless  in  cases  in  which  the  endeavor  is  made  to  assail, 
collaterally,  the  official  act.  I  have  no  doubt  that  in  the 
present  case  this  sale  thus  made  by  deputation,  if  the  court 
of  chancery  had  not  put  its  hand  upon  it,  would  have  trans- 
ferred a  legal  title  to  the  appellant,  and  that  such  would  have 
been  its  effect,  although  we  assume  that  the  authority  under 
which  the  deputy  acted  was  invalid.  Any  other  doctrine 
than  this  would  be  attended  with  many  mischiefs,  and  would 
introduce  great  risks  to  buyers,  and  much  uncertainty  in  titles 
derived  through  this  medium.  If  estates  depending  on  fore- 
closure are  subject  to  attack  on  the  score  that  the  sheriff's 
deputation  to  the  person  making  sale  was  not  in  all  things*  in 
due  form,  or  because  it  cannot  be  produced,  or  is  alleged  never 
to  have  existed,  such  estates  have  not  that  solid  foundation 
that  has  been  heretofore  supposed  to  exist.  A  person  who 
holds  himself* out  as  a  sheriff's  deputy,  clothed  with  the  right 
to  sell,  under  the  writ  of  a  court,  land  or  other  property, 
assumes  the  function,  not  of  a  private,  but  of  a  public  office ; 
and  when  it  clearly  appears  that  the  sheriff  recognizes  such 
assumption  of  authority,  by  a  ratification  of  the  act  done  or 
otherwise,  the  public,  and  all  persons  taking  part  in  the 
business,  have  a  right  to  accept  such  person  for  what  he 
claims  and  is  admitted  to  be,  without  examining  into  the 
regularity  of  his  credentials.  Such  certainly  has  been  the 
received  doctrine  in  this  state,  for  it  may  well  be  doubted 
whether  any  counsel,  after  a  sale  has  been  made  by  the 
special  deputy  of  a  sheriff,  in  examining  the  title  so  made, 
has  ever  deemed  it  his  duty  to  inspect  the  deputation  under 
which  such  bailiff  acted.  And  this  notion  as  to  the  conclu- 
siveness of  the  recognized  act  of  the  sheriff's  agent  is,  I 
think,  derived  from  and  founded  in  the  learning  of  the 
books. 

Chancellor  Walworth,  in  Boardman  v.  Halliday,  10  Paige 
233,  very  plainly  intimates  that  he  would  regard  the  acts  of 
an  agent  of  a  sheriff,  who  nvas  not  vested  with  any  actual 
legal  authority,  as  those  of  a  deputy  de  facto,  if  it  distinctly 
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"  appeared  that  he  was  professedly  acting  as  the  deputy  "  of 
the  sheriff,  and  with  his  knowledge  and  consent.  The  rea- 
sons which  give  rise  to  the  doctrine  that  the  acts  of  one  who 
is  apparently  possessed  of  official  power,  apply  with  full  force 
to  the  case  of  those  who  act  for  the  sheriff  under  delegated 
authority.  These  reasons  are  that  the  public  and  third  per- 
sons cannot,  in  the  nature  of  things,  when  suddenly  called 
upon  to  act,  stop  to  make  inquiry  into  the  title  of  one  who, 
on  the  surface,  appears  to  be  invested  with  the  franchise 
which  he  claims  the  right  to  exercise;  common  justice  and 
public  policy  demand  that,  thus  situated,  they  may  take  the 
apj)earance  for  the  reality.  And  this  is  the  posture  of  all 
the  parties  w^hen  a  sale  under  an  execution  is  conducted  by 
the  bailiff  of  the  sheriff;  for  an  auction  in  that  mode  is  im- 
practicable if  the  several  bidders  are  required  to  ascertain,  at 
their  peril,  the  regularity  of  the  deputation  of  him  who 
makes  the  sale,  and  who  has  the  execution  in  his  hands,  and 
who  thus  publicly  asserts  himself  in  an  official  capacity. 
When  it  is  conceded  that  the  sheriff  may  appoint  these  special 
deputies  to  exercise  the  functions  to  sell  the  property  and  to 
arrest  the  body,  it  seems  to  follow,  as  a  necessary  consequence, 
from  legal  principles,  that  the  same  presumption  will  be  made 
in  favor  of  their  acts  which  is  raised  in  favor  of  the  acts  of 
the  officer  whom  they  represent ;  pro  hac  vice  they  stand  in 
the  stead  of  the  sheriff  in  every  respect.  The  general  subject 
will  be  found  to  be  discussed  with  fullness  and  learning  in  the 
following  cases:  State  v.  Carroll,  38  Conn.  4-4-9 ;  People  v. 
Collins,  7  Johns.  54-9;  Potter  v.  Luther,  3  Johns.  4^1  > 
Wilcox  V.  Smith,  5  Wend.  231. 

But,  as  has  been  already  said,  the  present  case  has  no 
affinity  with  those  which  are  regulated  by  the  doctrine  that 
the  acts  of  de  facto  officers  must,  with  respect  to  third  per- 
sons dealing  with  them,  be  deemed  conclusive  where  such 
acts  are,  in  a  collateral  way,  drawn  in  question.  The  validity 
of  the  sale  on  this  occasion  is  put  to  the  test  in  a  direct  pro- 
ceeding. The  petition  filed  in  the  court  of  chancery  put 
before  that   court,  in  a  suit   then   pending,  the  sale   made 
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under  its  own  process,  and  thus  subjected  that  sale  to  its 
scrutiny ;  so  that  it  was  called  upon  to  adjudge  whether  such 
process  had  been  misused  in  any  respect  whatever.  It  is  the 
common  practice  of  a  court  of  equity  thus  to  supervise  the 
conduct  of  its  own  officers,  and  to  set  aside  sales  made  under 
its  authority,  both  after  as  well  as  before  the  delivery  of  the 
sheriif' s  deed,  if  it  is  found  that  such  conduct  has  been  tainted 
by  fraud  or  oppression,  or  has  been  signally  marked  with 
illegality.  Where  such  supplemental  proceedings  are  taken, 
the  execution  and  all  its  consequents  are  suspended,  and  the 
sale  which  has  taken  place  by  virtue  of  such  writ  is  to  be 
deemed  inchoate,  and,  for  its  consummation,  to  abide  the  de- 
cision of  the  chancellor.  In  legal  estimation,  the  purchaser 
at  judicial  sales  is  presumed  to  be  appraised  of  this  authority 
of  the  court,  and  is  therefore  held  to  be  aware  that  he  takes 
his  title  subject  to  defeasance,  in  case  the  court  shall  find, 
upon  the  subject  being  brought  to  its  notice,  that  the  action 
of  its  officers  has  been  improper  or  illegal.  Chargeable  with 
such  knowledge,  the  claim  now  made  for  the  appellant,  that 
he  had  the  right  to  conclusively  regard  the  bailiff  making  the 
sale  as  vested  with  competent  authority,  is  plainly  inadmissi- 
ble, because  this  would  be  to  deny  the  superintendency  of  tlie 
court  over  the  doings  of  its  own  servants ;  for  the  due  quali- 
fication of  the  agent  making  the  sale  is  as  much  a  part  of  the 
legal  questions  involved  in  the  transaction,  as  is  the  question 
whether  there  had  been  a  proper  advertisement  of  the  sale, 
or  whether  the  premises  had  been  struck  off  to  the  highest 
bidder.  Everything  that  entered  as  a  legal  constituent  in 
the  procedure  of  sale  is  subject  to  the  corrective  power  of 
the  court,  and,  when  such  power  is  called  into  action,  nothing 
done  in  executing  the  fieri  facias  can  stand  unless  it  receives 
the  sanction  of  the  chancellor.  The  consequence  is,  therefore, 
that  the  precise  question  now  to  be  determined  is  whether 
the  court  of  chancery  did  not  do  right  in  rejecting  a  sale  made 
by  a  special  bailiff,  who,  at  best,  was  possessed  of  only  a 
parol  deputation. 
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The  counsel  for  the  appellant  insists  that  an  agency  of  that 
kind  could,  at  common  law,  be  created  in  this  mode ;  but, 
after  a  careful  examination  of  the  books,  I  must  reject  this 
proposition.  It  is  true  that  the  rule  is  thus  stated  in  Dalton, 
in  his  work  on  Sheriffs ;  but  the  authorities  which  he  cites  are, 
in  some  instances,  not  applicable,  and  while  one  of  them  may 
be  said,  in  some  measure,  to  support  his  position,  another  flatly 
contradicts  it.  The  opposing  authority  is  that  of  Lambard^ 
in  his  Eirenarcha,  a  work  that  was  published  as  early  as 
1581 ;  and,  in  speaking  of  a  warrant  directed  to  a  sheriff, 
this  author  says :  "If  it  be  directed  tO'  a  sheriff,  then  he  may 
command  his  bailiff,  under-sheriff,  or  other  sworn  and  known 
officer,  to  serve  it,  without  making  any  precept;  but  if  he 
will  command  another  man  (that  is  no  such  officer)  to  serve 
it,  he  must  give  him  a  written  precept ;  for  otherwise  a  writ 
of  false  imprisonment  will  lie  for  the  arrest."  This  authority 
is  expressed  in  terms  so  direct  and  explicit  that  it  cannot  be 
misunderstood.  Dalton,  in  compiling  his  book,  which  is 
about  a  century  later  than  that  of  his  predecessor,  has  tran- 
scribed and  interpolated  the  above-quoted  passage,  and  then 
adds  to  it  the  declaration  that  "  the  sheriff  may  command  his 
servant  by  word  only  (without  any  precept  in  writing)  to 
serve  or  execute  any  process,  and  it  is  good."  To  warrant 
this  assertion  two  authorities  are  cited — Keilway86,  and  Brook's 
Abridgment,  tit.  "  False  Imprisonment "  4,3,  tit.  "  Trespass " 
339  ;  but,  upon  careful  examination,  it  will  appear  that  these 
authorities  do  not  lay  a  sufficient  foundation  for  a  doctrine  so 
impolitic  and  unreasonable  as  that  propounded  by  this  text 
writer.  The  note  in  Keilway  contains  sundry  resolutions 
enounced  by  Frowike,  chief-justice,  and  in  which  it  is  stated 
that  his  companions  agreed ;  and  among  these  he  is  reported 
as  saying  "  that  the  sheriff  may  command  his  bailiff-errant 
[common  bailiff]  or  his  servant  to  arrest  the  party  without 
warrant  made  to  them,  because  what  the  servant  does  is  his 
own  act  and  deed,  and  he  had  the  authority  of  his  writ ; "  but  as 
we  are  not  informed  of  the  nature  of  the  case  pending,  or  what 
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was  the  issue  before  the  court,  it  is  impossible  to  say  whether 
this  remark  was  a  mere  dictum  or  has  the  weight  of  a  judo- 
ment.  But,  regarding  it  in  either  light,  it  is  difficult  to  per- 
ceive how  much  effect  is  to  be  given  to  it  with  respect  to  the 
present  inquiry.  We  are  compelled  to  believe  that  the  resolu- 
tion referred  to  the  case  before  the  court,  and  it  may  well  be 
that,  in  its  application  to  that  case,  the  resolution  was  entirely 
correct.  Under  certain  circumstances  it  is  not  to  be  denied 
that  the  sheriff  can  order,  by  parol,  his  special  bailiff  to  exe- 
cute a  writ ;  he  can  do  this  when  he  himself  is  personally  aid- 
ing in  its  execution ;  and  so,  in  some  cases  known  to  the 
ancient  practice,  he  could  take  this  course  when  sitting  in  his 
judicial  capacity.  See  Gilbert^ »  Law  of  Replevin  p.  69.  That 
the  expression  above  quoted  from  Keilway  had  reference  to 
the  power  of  a  sheriff  when  acting  as  a  judge,  is  rendered 
somewhat  probable  from  the  fact' that  we  find  in  the  Year 
Books  {9th  ed.)  4'-4-^  a  similar  statement,  "  that  the  sheriff 
need  not  award  his  precept  to  his  bailiff  in  writing,  but  it 
sufficed  if  he  did  it  by  parol,"  as  this  latter  case  was  plainly  a 
case  arising  from  a  judicial  act  done  by  the  sheriff;  and  yet 
this  case  also  has  been  cited  as  an  authority  for  the  general 
power  of  this  officer  to  make  parol  deputations.  With  regard 
to  the  two  references  made  to  Brook's  Abridgment,  a  perusal 
of  the  cases  cited  by  that  writer  from  the  Year  Books,  will 
make  it  plainly  manifest  that  there  is  nothing  in  them  that 
can  be  said  to  shed  any  light  upon  the  subject  now  under 
review. 

Such  loose  sayings  as  these  above  mentioned  are  hardly 
useful  for  any  purpose,  and  can  afford  no  reasonable  ground 
for  raising  up  so  important  a  rule  that  a  sheriff  can  turn 
over  all  his  important  duties  in  the  execution  of  writs  by 
mere  unwritten  words.  And  when  we  remember  that  in  the 
great  number  of  questions  which  have  arisen  and  are  discussed 
in  the  books,  with  respect  to  the  execution  of  writs  by  depu- 
ties, and  with  respect  to  the  proofs  requisite  to  show  that  they 
had  authority  to  represent  the  sheriff,  no  judgment  has  gone 
on  the  ground  of  an  oral  delegation  of  power,  it  would  seem 
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that  we  are  constrained  to  believe  that  no  such  power  existed 
in  this  class  of  officers.  It  is  incredible  that  such  a  practice 
could  have  prevailed  from  the  earliest  records  of  the  English 
law  down  to  the  present  time  without  presenting  itself  in 
some  tangible  form.  It  is  not  mentioned  in  any  of  the  books 
of  practice,  so  far  as  I  have  discovered ;  nor  in  Comyn's  Digest, 
nor  in  Bacon's  Abridgment,  though  the  writers  of  these  books 
severally  treat  of  the  subject  of  the  transfer  of  authority  to  the 
bailiff  by  the  sheriff,  and  although  the  author  of  the  latter 
work  cites  the  case  from  Keilway.  In  9  Rep.  51,  it  is  stated 
broadly  that  a  deputy  ought  to  be  made  by  writing.  Nor  is 
the  doctrine  contended  for  by  the  appellant  reconcilable  with 
that  well-settled  rule  of  the  common  law,  which  can  be  found 
repeated  again  and  again  in  the  Year  Books,  that  on  the  de- 
mand of  the  defendant,  a  special  bailiff  must  show  his  authority 
before  he  can  take  the  body  into  custody;  for  it  would  not 
seem  that  such  rule  could  be  complied  with  by  the  production 
of  a  writ  which,  upon  its  face,  would  show,  not  that  such 
bailiff,  but  somebody  else,  had  the  right  to  make  the  arrest. 
My  conclusion,  from  the  examination  which  I  have  given  this 
subject,  is,  that  it  cannot  be  stated,  as  a  general  rule,  that  at 
common  law  the  sheriff  could  authorize,  without  writing,  a 
special  deputy  to  execute  any  writ  coming  from  the  courts 
into  his  hands. 

But  if  my  deduction  on  this  subject  from  the  ancient 
books  had  been  the  reverse  of  what  it  is,  it  would  not,  with 
me,  have  affected  the  result  in  this  case ;  for,  I  tiiink,  what- 
ever may  be  the  state  of  the  law  elsewhere,  the  rule  with 
us  has  been  too  long  settled  in  practice  for  it  to  be  called  in 
question  at  this  late  day.  Every  gentleman  of  the  profes- 
sion knows  that  it  has  been  the  usual  course  for  sheriffs  to 
appoint  their  special  deputies  by  writing,  and  that  it  has 
never  been  supposed  tliat  a  man  could  be  required  to  pay 
his  money,  or  render  himself  into  custody,  to  one  who  could 
show  no  claim  to  such  submission,  except  that  he  was  in 
possession  of  a  writ  which  conferred  upon  him  no  authority, 
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and  which  was  addressed  to  another  person.  Our  entire 
statute  law,  as  well  as  the  practice  of  our  courts,  has  grown 
up  under  a  different  theory.  Until  this  case  was  placed  be- 
fore my  attention,  I  had  never  known  of  any  delegation  of 
authority  by  a  sheriff,  with  respect  to  the  service  of  process, 
that  was  not  in  writing,  although  such  delegations  are  of  con- 
stant occurrence,  and  such  practice  is  far  too  ancient  and  too 
beneficial  to  be  thrown  into  doubt,  or  in  any  wise  disturbed. 
Nor  do  I  perceive  any  reason  why  sales  of  lands  should  not 
be  conducted  in  the  ol<5  mode,  under  existing  laws,  by  special 
deputies  appointed  in  writing,  as  the  occasion  may  require; 
for  there  is  no  indication  in  the  written  law,  that  I  can  dis- 
cover, that  appears  to  show  that  the  sheriff  must  execute,  in 
his  own  person,  the  writ  of  execution.  The  execution  of 
writs  by  the  hands  of  agents  has  been  the  established  method 
long  used  in  this  state,  having  been  derived,  with  the  rest  of 
our  legal  system,  from  the  common  law,  and  cannot  be  now 
uprooted  unless  by  the  force  of  legislation. 

In  Allen  v.  Smith,  7  Hal.  163,  Chief-Justice  Ewing  says : 
"  The  autliority  of  the  sheriff  to  execute  a  writ  by  a  deputy 
appointed  for  the  occasion,  is  founded  on  the  common  law, 
abrogated  by  no  statute,  long  practiced  in  this  state,  repeatedly 
sanctioned,  and  productive  of  great  convenience  in  the  admin- 
istration of  justice."  Such  bailiffs  have  always  exercised,  to 
their  full  capacity,  all  the  powers  of  the  sheriff  over  the  busi- 
ness thus  confided  to  them.  The  act  making  lands  liable  to 
sale  for  the  payment  of  debts  was  passed  in  1799  {Pat.  Laws 
369),  and  it  is  in  this  law  that  the  sheriff  is  empowered  to 
exercise,  within  prescribed  limits,  a  discretionary  power  to 
adjourn  his  sales ;  and  from  that  time  to  this,  his  special 
agents,  duly  appointed  in  writing,  have,  without  question, 
exercised  this  power.  Nor  do  I  think  that  the  act  recently 
passed,  requiring  the  sheriff  and  certain  other  officers  selling 
lands,  to  take  the  oath,  to  which  is  given  a  certain  evidential 
force  with  respect  to  the  validity  of  the  transaction,  should  be 
construed  as  having  the  effect  of  depriving  the  sheriff  of  the 
privilege  of  acting  by  his  special  servants  in  the  particular  in 
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question.  I  find  no  incongruity  between  the  bailiff  conduct- 
ing the  sale  and  the  sheriff  taking  this  oath ;  he  can  swear  to 
all  the  facts  necessary  to  be  incorporated  in  it,  from  informa- 
tion derived  from  sources  which  he  deems  trustworthy ;  and 
the  idea  that  he  must  have  actual  knowledge  from  personal 
oversight  and  observation,  is  entirely  repelled  by  the  circum- 
stance of  his  being  required  to  depose  that  the  land  was  sold 
by  virtue  of  "  a  good  and  subsisting  execution,"  which  is 
manifestly  a  mere  question  of  law.  In  my  opinion,  this 
statute  has  not  in  any  wise  affected  the  ability  of  the  sheriff 
to  execute  the  process  of  the  courts  by  vicarious  authority. 

From  the  foregoing  resolutions,  it  will  be  readily  perceived 
that  I  am.  led  to  the  conclusion  that  the  decree  appealed  from 
should  be  affirmed.  The  sale  in  question  was  not  made  by  a 
person  duly  delegated,  and  was,  therefore,  clearly  illegal ;  and 
as  its  illegality  was  directly  and  in  the  progress  of  the  cause 
in  which  it  had  occurred,  brought  to  the  attention  and  under 
the  judgment  of  the  court,  its  rejection  became  a  legal  ne- 
cessity. 

I  shall  vote  to  affirm  the  decree,  with  costs. 

Decree  unanimously  afflnned. 


Freemax  Wood  and  others,  appellants, 


Henry  S.  Stover's  Administrators,  respondents.* 

1.  When  an  objection  for  want  of  necessary  parties  is  taken  for  the  first 
time  at  the  final  bearing,  the  suit  will  not  be  arrested  unless  the  detriment 
to  such  omitted  parties  that  would  be  done  bv  proceeding  to  a  decree, 
would  be  of  a  serious  character,  or  unless  the  decree  itself  would  be  of  no 
value  to  the  complainant. 

*  Cited,  2  Stew.  Eq.  154;  4  Stew.  Eg.  418;  12  Stew.  Eq.  120. 
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2.  The  suit  was  to  re-instate  a  mortgage  which,  it  was  said,  had  been 
canceled  by  fraud  ;  in  the  progress  of  the  evidence  it  appeared  that  when 
the  will  was  filed,  the  title  had  been  conveyed,  by  an  unrecorded  deed,  to 
a  person  who  was  not  joined  as  a  defendant,  who  had,. pending  the  suit, 
conveyed  to  another  person,  who  likewise  was  not  a  defendant,  but  who 
had  taken  title  with  knowledge  of  the  pendency  of  the  suit. — Meld,  that 
the  suit  should  proceed  to  a  final  decree  between  the  parties  who  were 
present. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in  11 
C.  E.  Gr.  56. 

Mr.  James  Wilson  and  Attorney-General,  for  appellants. 

Mr.  N.  W.  Voorhees  and  3Ir.  J.  T.  Bird,  for  respondents. 

The  Chief-Justice. 

It  being  urged  on  the  argument,  as  one  of  the  grounds  for 
the  reversal  of  the  decree  in  this  case,  that  a  party  necessary 
to  the  suit,  and  to  a  final  decision  of  its  equities,  had  been 
omitted,  it  appears  to  this  court  to  be  advisable  to  dispose  of 
such  question  in  limine. 

The  bill  was  exhibited  for  the  re-instatement  of  a  mortgage, 
the  cancellation  of  which,  it  is  alleged,  was  procured  by  the 
fraud  of  the  appellants.  Freeman  Wood  and  his  son,  William 
J.  Wood.  The  title  to  the  premises,  from  which  the  mort- 
gage in  question  has  been  removed,  had  stood  in  the  name  of 
William  J.  Wood,  aud  in  the  bill  the  title  is  stated  to  be  thus 
vested ;  and  this  statement  is  admitted  to  be  true  in  the 
answer  of  both  the  appellants.  But  notwithstanding  this 
concurrence  of  the  pleadiugs,  it  was  disclosed,  in  the  progress 
of  the  testimony,  that  previous  to  the  commencement  of  the 
suit,  this  title  had,  in  truth,  been  transferred  by  William  J. 
Wood  to  his  mother,  who,  during  the  pendency  of  the  pro- 
ceedings, had  conveyed  the  premises  to  one  Oliver  Warman. 

The  deed  to  Mrs.  Wood  was  not  recorded  when  this  bill 
was  filed,  but  the  evidence  shows  that  Warman,  when  he 
purchased,  knew  of  this  suit  and  its  object,  and  that  he  took  a 
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guaranty  against  its  consequences  so  far  as  tliey  might  prove 
prejudicial  to  his  owu  interests.  It  is  the  absence,  as  parties, 
of  Mrs.  Wood  and  Mr.  Warman  that  constitutes  the  objec- 
tion to  these  proceedings  wliich  is  now  to  be  disposed  of. 

Had  the  present  exception  to  this  suit  been  taken,  by  plea 
or  otherwise,  in  the  orderly  course  of  the  case  by  these  de- 
fendants, it  is  clear  that  it  would  have  interposed  an  insuper- 
able bar  to  the  suit  until  the  defect  should  have  been  removed. 
It  is  plain  that  Mr.  Warman  is  injuriously  affected  by  the 
decree  which  has  been  made,  and  which  it  is  the  endeavor  of 
the  respondents  to  have  affirmed  in  this  court. 

The  decision  of  the  chancellor  has  called  into  being  a  mort- 
gage upon  the  property  now  held  by  this  omitted  defendant, 
and  has  established  it  as  against  certain  parties  under  whom 
he  has  mediately  taken  title.  Such  an  encumbrance  is  mani- 
festly a  cloud  upon  his  estate.  He  has  a  right  to  say  that  he 
claims  under  Mrs.  Wood,  who  had  title  to  these  premises  at 
the  time  this  suit  was  begun,  aud  that  she  was  a  necessary 
party.  Nor  is  that  objection  at  all  obviated,  as  was  insisted 
on  the  argument,  by  the  operation  of  the  seventy-eighth  sec- 
tion of  the  chancery  act. 

It  is  true  that  Mrs.  Wood's  deed  was  not  recorded  at  the 
time  of  the  filing  of  the  bill,  and  so  far  it  is  brought  within 
the  words  of  this  provision  ;  for,  although  the  language  is 
confused  and  uugrammatical,  I  am  inclined  to  think  that  the 
section  in  question  not  only  applies  to  suits  for  the  foreclosure 
of  mortgages,  but  to  all  suits  affecting  real  or  personal  prop- 
erty, an  interest  in  or  an  encumbrance  upon  which  can  be 
acquired  by  an  instrument  capable  of  being  "  recorded,  regis- 
tered, entered  or  filed  iu  any  public  office  in  this  state;"  but 
the  insuperable  hindrance  to  making  use  of  this  provision  on 
this  occasion  is  that  this  law  was  enacted  long  after  the  com- 
mencement of  this  proceeding. 

The  authorities  cited  by  counsel  to  the  effect  that  in  matters 
of  practice  existing  suits  must  be  made  to  conform  to  such 
new  regulations  as  the  legislature  may  establish,  are  not  in 
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any  respect  relevant,  because  it  is  entirely  manifest  that  no 
such  regulation  has,  in  the  present  instance,  been  so  estab- 
lished; for  this  act  is  plainly  prospective  in  its  operation. 
To  make  it  otherwise,  a  clear  intention  to  that  end  must  be 
shown ;  but  in  this  law  the  language  is  not  expressive  of  such 
a  design,  nor  would  such  a  requirement  be  consistent  with  the 
scheme  that  it  introduces.  That  scheme  is  to  affect,  with  the 
chancery  suit,  all  persons  who  have  neglected  to  have  their 
deeds  recorded  ;  but  it  gives  such  persons  the  right  to  come 
in  and  be  joined  to  the  suit  during  its  running ;  but  if  the 
act  be  applied  to  proceedings  then  existing,  this  right  of  inter- 
vening would  be,  under  some  circumstances,  deplorably  illu- 
sory, for  when  a  suit  should  have  nearly  run  its  course,  the 
omitted  party  might  find  remaining  to  him  but  a  day  or  an 
hour  in  which  to  effect  his  appearance.  This  enactment, 
therefore,  cannot  affect  the  present  question. 

But  this  objection,  on  account  of  the  nonjoinder  of  this 
absent  grantee,  was  not  made  by  plea,  or  at  any  intermediate 
stage  in  the.  procedure,  but,  for  the  first  time,  at  the  final 
hearing,  and  the  inquiry,  therefore,  is  what  should  be  done 
with  it  in  view  of  this  fact.  It  is  obvious  that  these  defend- 
ants have  not  been  disadvantaged  by  this  slip,  nor,  if  such 
were  the  case,  could  they,  after  their  very  qu£stionable  reserve 
in  their  answer  with  respect  to  this  unrecorded  title,  be  per- 
mitted to  interpose  this  defect  as  a  shield  to  them.selves  against 
a  decree,  if  the  equity  of  the  case  shall  appear  to  be  in  favor 
of  the  complainant.  The  only  grounds  that  would  justify 
this  court  in  arresting  the  progress  of  this  cause  at  this  its 
final  stage,  would  be  the  conviction  that  the  decree,  if  ren- 
dered, would  be  a  nullity,  or  that  it  would  work  a  serious 
injury  to  the  rights  of  the  ab.sent  grantee.  When  the  defect 
of  parties  is  placed  under  the  attention  of  the  court,  for  the 
first  time,  at  the  hearing,  a  very  different  rule  of  action  Avill 
be  adopted  than  that  which  is  to  be  taken  as  a  guide  when  the 
exception  comes  early  in  the  cause ;  for,  in  its  final  stage,  it  is 
obviously  equitable  to  come  to  a  decision  on  the  merits,  so  far 
as  is  practicable,  with  a  due  regard  to  the  essential  rights  of 
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the  omitted  party.  It  is  only  in  the  case  in  which  the  detri- 
ment done  to  the  absent  party  will  be  certain  and  of  serious 
consequence,  that  the  court  will  refrain  from  administering 
erjuity  to  the  parties  litigating ;  and  in  some  cases  of  this 
kind  the  court  has  proceeded  to  a  final  decree,  imposing  terms 
upon  the  complainant  of  a  nature  to  guard  effectually  the 
utmost  rights  of  the  parties  who  are  absent.  Story's  Eq.  PL 
§  .220.  The  present  litigation  embraces  a  considerable  period 
of  time ;  it  has  been  attended  with  much  expense  and  trouble ; 
one  of  the  leading  witnesses  is  now  dead ;  if  the  complainant 
shall  be  successful,  he  will  have  established  the  fact  of  fraud 
as  against  his  present  adversaries,  and  will  be  entitled  to  a 
decree  that  will  be,  on  various  grounds  as  against  them,  of 
value  to  him ;  while  the  only  objectionable  effect  of  such  de- 
cree will  be  to  throw,  for  the  time  being,  a  shade  over  the 
title  of  the  absent  party,  but  whose  substantial  rights  will  not 
be  touched  by  it,  for  they  can  be  completely  settled  on  a  bill 
to  foreclose  the  mortgage  which  it  is  the  object  of  this  suit  to 
re-instate,  and,  if  deemed  necessary,  the  complainant  can  be 
required  to  institute  such  proceedings  within  a  period  which 
may  be  designated.  Such  a  decree  as  this  will  subject  this 
absent  defendant  to  but  a  slight  inconvenience,  while,  if  the 
suit  should  be  stopped  and  the  proceedings  heretofore  taken 
be  set  aside,  the  complainant  would  suffer  a  serious  detriment. 
In  such  a  situation,  it  is  obvious  that  equity  requires  that  the 
suit,  in  its  present  form,  should  go  to  a  final  decree. 
I  think  the  cause  should  be  heard  upon  the  merits. 

Decree  unanimously  ajiimed. 
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Stover  V.  Wood. 


Henry  T.  Stover,  complainant. 


V. 


William  J.  Wood  and  others,  respondents. 

On  appeal  from  a  decree  of  the  chancellor,  reported  in  It 
a  E.  Gr.  417. 

Per  Curiam. 

This  decree  should  be  affirmed,  with  costs.  But  it  should 
be  thus  modified  : 

First.  It  should  contain  a  requisition  that  the  complainant 
shall,  under  penalty  of  losing  the  benefit  of  the  decree,  com- 
mence proceedings  for  the  foreclosure  of  the  mortgages  re- 
instated within  six  months  from  this  date. 

Second.  That  the  bonds  of  the  Brooklyn  and  Carnarsie 
Railroad  Company,  which  were  received  in  payment  of  said 
re-instated  mortgages,  shall,  at  the  time  of  filing  said  bill  of 
foreclosure,  be  deposited  with  the  clerk  of  the  court  of  chan- 
cery, there  to  remain  until  the  determination  of  such  fore- 
closure suit ;  and  if  in  such  proceeding  the  complainant  shall 
be  successful,  then,  in  that  case,  said  bonds,  by  order  of  the 
chancellor,  shall  be  surrendered  to  the  said  William  J.  Wood  ^ 
but  if  such  suit  shall  fail,  then  said  bonds,  under  a  similar 
order,  will  be  redelivered  to  the  complainant. 

Decree  unanimously  affirmed. 
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Horner  i'.  Corning. 


Susan  Horner,  appellant, 


V. 


Erastus  Corning,  respondent.* 

1.  The  statute  {Rev.  "Chancery"  p.  117  ^  73),  allowing  an  absent  defendant 
to  enter  an  appearance  before  the  sale  of  the  premises  under  foreclosure, 
and  thereupon  authorizing  a  supersedeas  to  be  issued,  is  not  mandatory. 
To  justify  the  interference  of  the  court,  such  party  ought  to  show  surprise 
and  merits. 

2.  That  a  notice  sent  to  an  absent  defendant  was  not  delivered  to  her  on 
account  of  her  illness,  cannot  affect  the  complainant. 

3.  A  complainant,  in  foreclosing,  is  not  bound  to  resort  to  funds  in  the 
hands  of  a  receiver,  alleged  by  another  defendant  to  be  primarily  liable  for 
the  mortgage  debt,  even  if  that  fact  were  proved ;  nor  to  wait  until  alleged 
equities  between  the  receiver  and  such  defendant  are  settled. 

4.  That  the  premises  were  ordered  to  be  sold  in  parcels,  is  not  a  defence 
to  the  suit  that  may  be  raised  by  plea,  answer  or  demurrer.  If  such  order 
be  erroneous,  application  should  be  made  to  the  chancellor  to  so  amend 
the  final  decree  as  to  protect  the  rights  of  the  party. 


So  far  as  necessary  to  an  understanding  of  the  points  de- 
cided, the  facts  of  this  case  appear  in  the  opinion  of  Hon. 
Amzi  Dodd,  a  special  master,  sitting  for  the  chancellor. 

3Ir.  A.  Q.  Keasbey  and  3fr.  C.  Parker,  for  appellant. 

3l7'.  T.  N.  McCarter,  for  respondent. 

The  Master. 

The  suit  in  which  this  petition  is  presented  was  for  the 
foreclosure  of  a  mortgage  on  about  five  hundred  acres  of 
land  in  the  township  of  Pompton,  and  county  of  Passaic. 
Large  and  valuable  steel  and  file  factories,  and  also  an 
extensive  body  of  water  and  water-power,  are   included    in 

*  Cited,  1  Slew.  Eq.  399  ;  10  Siew.  Eq.  60. 
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the  mortgaged  premises,  which,  for  many  years  prior  to  June, 
1874,  were  owned  and  managed  by  James  Horner  and  James 
Ludlam,  as  partners.     In  June,  1874,  James  Horner  died, 
leaving  a  last  will,  by  which  he  devised  to  his  daughter,  Alice 
Buckingham,  of  New  York,  the  bulk  of  his  estate.     She  was 
appointed  executrix  of  the  Avill  and  trustee  for  her  sister, 
Susan  Horner,  whose  portion  of  her  father's  estate  was  devised 
to  Mrs.  Buckingham  in  trust  for  her  benefit.     In  November, 
1874,  the  surviving  partner,  James  Ludlam,  was  appointed 
by  this  court  receiver  of  the  partnership  assets.     In   1875, 
Erastus  Corning,  the  holder  of  two  mortgages  on  the  propertv 
in  Pompton,  given  by  Horner  and  Ludlam,  filed  his  bill  to 
foreclose,  making  Alice  Buckingham  and   her  sister,   Susan 
Horner,  and    James    Ludlam  defendants.     An   answer  was 
filed  by  Mrs.  Buckingham,  and  after  a  hearing  upon  bill, 
answer  and  proofs,  a  final  decree  was  entered,  execution  for 
the  sale  of  the  premises  issued  to  a  master,  and  the  sale  duly 
advertised.      Three  adjournments   of   four  weeks  each    had 
been  made  by  the  master  under  the  direction  of  the  court, 
when  the  present  petition  was  filed  by  Susan  Horner,  against 
whom  a  decree  pi'o  confesso  had  been  taken  as  an  absent  de- 
fendant, praying  that  the  sale  might  be  stayed,  and  that  she 
might  be  let  in  to  answer  and  defend.     At  the  commence- 
ment of  the  suit  the  petitioner  was  a  resident  of  the  state  of 
New  York,  and  has  so  continued  to  be  since.     She  was  not 
served  with  process,  but  an  order  of  publication  was  taken  and 
published  according  to  law. 

Upon  the  argument  of  the  petition,  her  right  to  be  let  in 
to  answer  and  to  have  the  sale  stayed,  was  contended  for 
under  the  seventy-third  section  of  the  chancery  act  {Rev.  p. 
117),  the  counsel  of  petitioner  insisting  that,  by  the  true  con- 
struction and  meaning  of  that  section,  her  right  to  the  relief 
sought  for  in  her  petition  was  not  dependent  upon  the  discre- 
tion of  the  court,  but  was  absolute  and  unrestricted  by  any 
terms  or  conditions  other  than  those  named  in  the  section 
itself.  Meritorious  defences  were  claimed  to  be  set  out  in  the 
petition   sufficient  to    entitle   her    to   the  sought-for   relief 
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upon  sound  judicial  discretion,  but  the  argument  was  directed 
mainly  to  the  question  of  strict  legal  right.  The  section 
by  which  this  right  was  said  to  be  conferred  was  enacted  in 
1820,  and  has  ever  since  been  a  part  of  our  chancery  act.  It 
provides  : 

"  That  in  all  cases  of  a  decree  for  sale  of  mortgaged  premises  against 
any  absent  defendant,  if  such  defendant  shall  at  any  time  before  sale 
made  by  the  sheriff,  in  pursuance  of  any  writ  of  execution,  cause  his 
appearance  to  be  entered  in  court,  and  shall  pay  such  costs  to  the  com- 
plainant as  the  court  shall  think  reasonable,  then  it  shall  and  may  be 
lawful  for  the  said  court,  by  a  writ  of  supersedeas,  directed  to  the  sheriff 
or  other  officer,  to  slay  his  proceedings  on  the  execution  for  the  sale  of 
such  mortgaged  premises,  and  thereupon  such  proceedings  shall  and 
may  be  had  as  if  an  appearance  had  been  entered  within  such  time  and 
in  such  manner  as,  according  to  the  rules  of  the  court,  the  same  ought 
to  have  been  entered  in  case  the  first  process  in  the  suit  had  been  duly 
served." 

No  judicial  interpretation  of  the  foregoing  provisions  seems 
ever  to  have  been  made  by  the  courts  of  this  state.  Previous 
to  the  argument  of  this  petition,  I  had  supposed  them 
to  authorize  the  opening  of  a  decree  and  the  stay  of  pro- 
ceedings upon  grounds  only  of  surprise  and  merits;  and 
this,  I  think,  has  been  the  construction  of  them  generally 
made  by  the  profession.  The  different  meaning  contended 
for  by  the  petitioner's  counsel  has,  however,  been  sup- 
ported with  so  much  force  of  reason,  and  by  the  rulings 
of  Chancellor  AValworth  upon  a  similar  statute  of  the  state 
of  New  York,  that  I  have  been  constrained  to  regard  the 
true  construction  as  involved  in  difficulty  and  doubt.  But, 
upon  the  best  consideration  I  have  been  able  to  give,  I  can- 
not hold  the  language  of  this  section  to  be  peremptory  and 
exclusive  of  the  question  of  merits.  I  shall  therefore 
advise  that  the  prayer  of  the  petition  be  denied  and  the 
rule  to  show  cause  be  dismissed ;  but,  regarding  the  ques- 
tion as  one  of  no  small  importance  to  the  parties  in  this 
suit  and  of  great  imjjortance  in  itself,  I  will  advise  that  the 
sale  be  adjourned  by  the  master  for  the  further  period  of 
four  weeks,  to  the  end  that  the  petitioner  may,  by  an  appeal,. 
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have  my  ruling  reviewed  and,  if  erroneous,  corrected.  An 
opportunity  will  be  afforded  to  obtain  from  the  a]>pellate 
court  a  further  stay  of  the  sale,  if  that  court  should  think  fit 
to  grant  it,  before  the  time  of  adjournment  noAV  advised  shall 
have  ended. 

In  the  defences  set  out  in  the  petition  I  can  find  nothing 
which  I  have  not  already  held  to  be  insufficient  on  the  final 
hearing  of  the  cause.  So  far  as  the  matters  contained  in  the 
petition  would  be  admissible  as  defences  to  the  present  bill  of 
foreclosure,  they  were  insisted  on  by  the  counsel  of  Mrs. 
Buckingham,  and  an  answer  by  the  petitioner  would  be  only 
a  rehearing  of  the  cause.  If  the  views  upon  which  the  decree 
was  then  advised  by  me  were  mistaken,  the  remedy  was  by 
an  appeal. 

I  will  advise  as  above. 

The  opinion  of  the  court  was  delivered  by 

Daleimple,  J, 

The  appellant  is  an  absent  defendant  in  a  foreclosure  suit 
in  the  court  of  chancery.  After  decree  pro  confesso,  final 
decree  and  execution,  which  appear  to  be  entirely  regular,  the 
appellant,  before  sale  of  the  mortgaged  premises,  entered  her 
appearance  under  the  seventy-third  section  of  the  chancery 
act  (Rev.  p>-  H'^),  and  thereupon  filed  her  petition,  claiming 
the  right  to  have  a  writ  of  supersedeas  issue  to  the  master  to 
stay  the  sale  of  the  mortgaged  premises,  and  to  have  the 
final  decree  opened  or  set  aside,  to  the  end  that  she  might 
make  her  defence  the  same  as  if  she  had  been  served  with 
process,  and  had  appeared  on  return  thereof,  as  required  by 
the  rule  and  practice  of  the  court. 

It  is  claimed  that  the  statute  referred  to  is  mandatory,  and 
that  under  the  circumstances  it  is  the  legal  right  of  the  appel- 
lant now  to  appear  and  defend  the  suit.  In  my  opinion,  the 
statute  will  not  bear  the  construction  contended  for  by  appel- 
lant. It  but  declares  a  power  which  was,  at  the  time  of  its 
passage,  inherent  in  the  court,  and,  perhaps,  to  some  extent, 
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regulates  the  exercise  of  that  power.  It  is  neither  in  its 
terms  nor  by  its  spirit  mandatory.  It  enacts  that  if  an  absent 
defendant  in  a  foreclosure  case  shall,  before  sale  of  the  mort- 
gaged premises,  enter  an  appearance  and  pay  such  costs  as  the 
court  shall  deem  reasonable,  it  shall  be  lawful  for  the  court, 
by  writ  of  supersedeas,  directed  to  the  officer  holding  the 
execution,  to  stay  proceedings  thereon,  and  that  thereupon 
such  proceedings  on  the  part  of  such  absent  defendant  may  be 
had  as  if  process  had  been  served  and  an  appearance  duly 
entered  in  obedience  thereto.  It  will  be  observed  that  by  the 
statute  the  defendant's  right  to  defend  the  suit  can  only  arise 
after  appearance  entered  before  sale,  the  payment  of  such 
costs  as  the  court  shall  deem  reasonable,  and  the  writ  of 
supersedeas  issued  by  order  of  the  court.  The  act  simply 
declares  it  lawful  for  the  court,  under  the  circumstances 
named,  to  issue  the  supersedeas.  Whether  it  shall  or  not 
issue  depends,  not  on  the  will  of  the  party,  but  on  the  discre- 
tion of  the  court,  to  be  exercised  in  view  of  all  the  circum- 
stances of  the  case.  I  think  a  party  who  invokes  the  aid  of 
the  court  under  this  statute  should  show,  at  least,  surprise 
and  merits.  The  cases  in  New  York  to  which  we  were  re- 
ferred, were  governed  by  a  statute  diiferent  from  ours. 

Another  ground  for  relief  urged  by  appellant  is  that  the 
proceedings,  though  regular  upon  their  face,  are  not  so  in 
fact.  It  appears  that  appellant  was  not  advised  of  the  pro- 
ceedings against  her,  and  had,  in  fact,  no  knowledge  of  the 
existence  of  the  suit.  It,  however,  very  satisfactorily  appears 
that  the  complainant  did  all  that  the  law  required  him  to  do 
in  order  to  bring  in  the  appellant  as  an  absent  defendant. 
The  solicitor  of  the  complainant  made  inquiries  of  the  proper 
person  as  to  the  residence  of  the  appellant ;  upon  making  such 
inquiries,  received  correct  information,  upon  which  he  acted, 
and  sent  the  notice  required  by  the  statute  to  the  legal  resi- 
dence of  the  appellant.  That  the  relatives  of  appellant  who 
received  the  notice  did  not,  on  account  of  the  impaired  health 
of  appellant,  communicate  the  notice  to  her,  cannot  affect  the 
complainant.     The  attempt  to  prove  that  the  place  to  which 
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the  notice  was  sent  was  not  the  legal  residence  of  appellant, 
has  not  been  successful. 

It  is,  in  the  next  place,  urged  by  counsel  of  appellant  that, 
assuming  the  proceedings  to  be  regular  in  form  and  fact,  the 
appellant  has  certain  equitable  defences  against  the  complain- 
ant's mortgage,  of  which,  without  fault  or  laches  on  her  part, 
she  has  not  been  able  to  avail  herself,  and  in  respect  to  which 
she  is  now  entitled  to  be  heard,  and  that  for  this  reason  the 
court,  in  the  exercise  of  its  discretion,  ought  to  open  the 
decree  and  let  her  in  to  defend,  upon  such  terms  as  may  be 
equitable.  The  complainant  denies  that  appellant  has  shown 
or  suggested  to  the  court  any  equitable  or  legal  defence  against 
the  mortgage  in  question. 

I  think  that  the  appellant,  at  this  stage  of  the  case,  in  order 
to  entitle  herself  to  the  interference  of  the  court  in  her  behalf, 
should  clearly  show,  as  against  the  complainant's  mortgage, 
some  equitable  and  meritorious  defence.  Has  she  shown  any 
such?  Her  first  ground  of  defence  is  that  the  mortgaged 
premises  ought  not  to  be  sold  to  pay  complainaut's  mortgage, 
until  certain  equities  of  some  of  the  defendants  against  an- 
other are  settled,  and  that  one  of  the  defendants,  as  receiver 
of  certain  personal  estate  and  of  the  rents  and  profits  of  the 
mortgaged  premises,  ought  to  be  first  required  to  pay  the 
complainant's  mortgage  out  of  the  moneys  and  assets  in  his 
hands  as  such  receiver,  before  the  mortgaged  premises  are 
resorted  to.  But  it  is  not  shown,  nor  is  it  alleged,  that  the 
complainant  is  in  anywise  affected  by  these  alleged  equities. 
There  is  no  question  about  the  validity  of  complainant's  mort- 
gage, nor  the  amount  due  upon  it ;  and  upon  what  equitable 
or  legal  principle  he  should  be  compelled  to  run  the  hazard 
of  delay  until  a  controversy  among  the  defendants  is  deter- 
mined, I  have  not  been  able  to  see.  It  was  suggested,  on  the 
argument,  that  the  complainant  and  the  receiver  were  in  col- 
lusion to  effect  a  speedy  sale  and  sacrifice  of  the  mortgaged 
premises,  so  that  the  assets  in  the  hands  of  the  receiver  may 
be  relieved  of  their  proper  burthen.  But  I  do  not  find  any 
satisfactory  proof  of  such  collusion,  and  if  there  were,  I  am 
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uot  prepared  to  say  that  it  would  afford  any  defence  against 
the  mortgage.  The  most,  I  think,  that  could  be  said  of  it 
would  be  that  the  complainant  was  in  pursuit  of  his  legal 
rights  with  an  unworthy  motive.  But  however  this  may  be^ 
I  think  it  should  be  observed  that  it  is  not  satisfactorily 
shown  by  the  evidence  before  this  court,  which  may  or  may 
not  be  all  that  the  appellant  has  upon  the  point,  that,  as 
against  the  receiver,  the  appellant  has  the  equity  she  claims. 

The  next  ground  of  defence  urged  is  that  there  is  error  in 
the  final  decree,  in  that  the  mortgaged  premises,  being  subject 
to  a  mortgage  prior  to  complainant's,  are  ordered  to  be  sold 
in  parcels.  I  have  no  doubt  that  the  decree  was  made  in  this 
form  advisedly,  for  reasons  which  at  the  time  appeared  satis- 
factorv  to  the  court.  If  thereby  any  inequity  has  been  done 
the  appellant,  it  is  not  a  defence  to  the  suit  which  can  be 
interposed  by  plea,  answer  or  demurrer.  It  has  not  been 
alleged  that  the  complainant,  in  his  bill  or  otherwise,  asked 
the  court  to  order  a  sale  of  the  mortgaged  premises  in  the 
mode  directed  by  the  decree.  The  fau'  presumption  is  that  it 
was  so  ordered  in  consideration  of  the  equities  of  some  one  or 
more  of  the  defendants.  If  the  appellant  is  in  anywise 
aggrieved  by  the  form  of  the  decree,  her  remedy,  if  any,  is 
not  by  petition  to  open  or  set  aside  the  final  decree  and  decree 
pro  confesso.  Her  application  should  be  to  the  court  of 
chancery,  to  so  amend  the  final  decree  as  to  preserve  her 
rights ;  or,  perhaps,  she  may  have  relief  by  appeal. 

The  result  is  that  the  decree  of  the  court  of  chancery  must 
be  afiSrmed,  but,  under  the  somewhat  peculiar  circumstances, 
I  think  the  affirmance  should  be  without  costs  in  this  courts 

Decree  unanimously  affirmed. 
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United  N.  J.  K.  K.  &  C.  Co.  and  Penna.  R.  E.  Co.  v.  Hoppock. 


The  United  Xew  Jersey  Railroad  and  Canal  Com- 
pany and  The  Pennsylvania  Railroad  Com- 
pany, appellants. 


Samuel  C.  Hoppock  and  others,  executors  of  William  L. 
Hoppock,  respondents. 

The  Delaware  and  Earitan  Canal  Company,  in  1833,  covenanted  with 
William  L.  Hoppock  and  one  Wilson  to  furnish  water  from  the  feeder  for 
their  mill.  Wilson  assigned  his  interest  in  the  mill  property  to  Hoppock, 
-who,  in  1873,  died.  His  executors  file  this  bill  to  recover  damages  for  a 
breach  of  the  covenant  during  the  lifetime  of  Hoppock,  on  the  ground  that 
the  Delaware  and  Karitan  Canal  Company  consolidated  with  the  Camden 
and  Amboy  Railroad  Company,  they  with  the  New  Jersey  Transportation 
Company,  all  in  the  United  New  Jersey  Railroad  and  Canal  Company, 
which  leased  its  franchises  and  property  to  the  Pennsylvania  Railroad 
Company ;  that  the  first  two  companies  have  failed  to  elect  any  officero 
upon  whom  process  can  be  served  to  bring  them  into  a  court  of  law,  and 
that  they  have  no  property  upon  which  to  levy  an  execution.  The  bill 
also  prays  discovery  whether  there  are  such  officers  &c. ;  also,  for  specific 
performance  of  the  covenant.     Held — 

(1.)  That  there  was  an  adequate  remedy  at  law;  that  the  corporations 
could  be  brought  into  a  court  of  law  by  publication ;  also,  that  they  were 
suable  through  the  United  New  Jersey  Railroad  and  Canal  Company, 
which  is  not  alleged  to  be  without  such  oflScers ;  that  allegation  of  want  of 
property  upon  which  to  levy,  will  not  confer  equity  jurisdiction  over  this 
claim  for  damages. 

(2.)  That  the  bill  is  defective,  as  one  for  discovery,  in  that  it  fails  to 
allege  that  an  action  at  law  is  pending  or  contemplated. 

(3.)  That  the  bill  is.defective,  as  one  for  specific  performance,  because 
the  covenant  is  made  with  and  for  the  benefit  of  the  owner  of  lands  touch- 
ing the  same,  and  on  his  death,  all  interest  in  it  passed  to  the  heirs,  and 
not  to  the  executors. 


On  appeal  from  a  decree  of  the  chancellor  overruling  a  de- 
murrer, reported  in  12  C.  E.  Gh\  286. 

Mr.  E.  T.  Green,  for  appellants. 
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United  ^'.  J.  R.  R.  &  C.  Co.  and  Penna.  R.  R.  Co,  r.  Hoppock. 
3Tr.  ^VllUaln  Halsted  and  Mr.  0.  S.  Halsted,  for  respondents. 

Reed,  J. 

This  is  an  appeal  from  a  decree  of  the  chancellor  overruling 
a  demurrer. 

The  bill  is  filed  by  the  executors  of  William  L.  Hoppock. 
It  shows  that  the  Delaware  and  Raritan  Canal  Company,  in 
the  year  1833,  entered  into  a  covenant  with  Hoppock  and  one 
Wilson,  among  other  things  to  guarantee  to  said  Hoppock  and 
Wilson  and  their  heirs  and  assigns  forever,  out  of  the  feeder 
of  their  canal,  to  be  taken  oat  above  the  dam,  sufficient  water 
for  three  run  of  stones  at  all  times,  and  also  for  a  fourth  run 
of  stones  at  all  times  except  when  the  water  for  the  fourth  run 
of  stones  cannot  be  taken  out  without  injur}-  to  the  company^ 
of  which  they  are  to  be  the  judges  &c. 

The  bill  shows  that  Wilson  conveyed  all  his  interest  in  the 
mill  property  to  Hoppock,  who,  in  1873,  died. 

The  bill  also  alleges  that  the  Delaware  and  Raritan  Canal 
Company  consolidated  with  the  Camden  and  Amboy  Railroad 
and  Transportation  Company,  by  virtue  of  the  act  of  1837, 
by  which  these  joint  companies  were  made  liable  for  all  con- 
tracts entered  into  by  the  several  companies  so  consolidated. 

That  by  an  act  (P.  L.  of  1870  p.  916)  to  enable  these  com- 
panies to  consolidate  their  stock  and  connect  with  other  com- 
panies, it  was  provided  that  no  such  consolidation  shall  release 
the  said  companies  from  any  obligation  to  which  they  were 
subject. 

That  by  an  act  (P.  L.  of  1872  p.  14.02)  the  Xew  Jersey 
Railroad  and  Transportation  Company,  the  Delaware  and 
Raritan  Canal  Company,  and  the  Camden  and  Amboy  Rail- 
road and  Transportation  Company  did  consolidate  and  adopt 
the  name  of  the  United  Xew  Jersey  Railroad  and  Canal 
Company. 

That  said  last-mentioned  company  did,  on  March  1-lth, 
1872,  lease  their  franchises  to  the  Pennsylvania  Railroad 
Company,  which  lease  was  validated  by  the  legislature,  with 
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a  proviso  preserving  the  liability  of  the  united  companies  for 
their  contracts. 

The  bill  then  alleges  that  the  Delaware  and  Raritan  Canal 
Company  and  the  Camden  and  Amboy  Railroad  Company 
have  elected  no  separate  president,  secretary,  clerk  or  director, 
upon  whom  process  in  an  action  at  law  can  be  served,  and  also 
that  said  companies  have  no  property  upon  which  an  execu- 
tion can  be  levied. 

It  prays  discovery  whether  there  is  now  any  separate  presi- 
dent, secretary,  director,  clerk,  and  whether  certain  leases  have 
been  made  &c. 

The  bill  prays  that  defendants  may  be  decreed  to  perform 
the  covenants  and  agreements  entered  into  by  the  Delaware 
and  Raritan  Canal  Company  with  said  Hoppock  and  Wilson, 
and  to  pay  to  complainants,  for  the  nonperformance  thereof, 
such  damages  as  they  may  be  justly  and  equitably  entitled  to 
receive.     To  this  bill  a  demurrer  was  interposed. 

The  bill  may  be  treated  as  presenting  a  triple  aspect.  It  is 
a  bill  for  relief  and,  incidentally,  of  discovery ;  a  bill  strictly 
for  discovery  ;  and  a  bill  for  specific  performance.  For  either 
of  these  purposes  is  the  bill  good  ? 

The  bill  prays  relief  in  that  the  defendants  may  be  decreed 
to  pay  damages  for  the  breach  of  the  covenant  therein  men- 
tioned. The  recovery  of  damages  for  the  breach  of  such 
a  covenant  is  not  appropriately  within  the  scope  of  equity 
jurisdiction.  The  exceptional  element  in  this  case  which 
is  supposed  to  confer  such  jurisdiction,  is  the  alleged  ab- 
sence of  officers  of  the  Delaware  and  Raritan  Canal  Com- 
pany and  the  Camden  and  Amboy  Ra-ilroad  and  Trans- 
portation Company  upon  whom  process  can  be  served  so  as 
to  bring  them  into  a  court  of  law,  and  that  they  have  no 
property  upon  which  a  levy  can  be  made  under  an  execution 
against  them.  It  is  in£;lsted  that  there  is  no  adequate  remedy 
at  law. 

Without  considering  the  question  whether  inability  to 
bring  a  domestic  or  foreign  corporation  into  a  court  of  law, 
would  confer  upon  a  court  of  equity  jurisdiction  over  a  subject 


264       COURT  OF  ERRORS  AND  APPEALS.  [28  Eq. 

United  N.  J.  K.  R.  &  C.  Co.  and  Penna.  R.  R.  Ck).  v.  Hoppock, 

matter  of  purely  legal  cognizance,  it  is  sufficient  to  say  that 
this  difficulty  does  not  exist  in  tuls  case. 

The  fact  that  a  corporation  fails  to  elect  an  officer  upon 
whom  process  can  be  served,  does  not  present  an  obstacle  to 
the  prosecution  of  an  action  at  law.  The  ninetieth  section  of 
the  act  concerning  corporations  provides  for  such  contingency  ; 
upon  failure  of  the  sheriff  to  effiict  a  service  on  account  of  the 
want  of  officers  by  failure  of  the  corporation  to  appoint,  tlie 
company  may  be  brought  in  by  publication. 

If  this  were  not  so,  there  is  still  another  difficulty  in  the 
position  of  the  complainants.  They  charge  that  by  the 
adoption  of  the  new  name  the  United  Xew  Jersey  Railroad 
and  Canal  Company  assumed  all  the  contracts,  duties  and 
liabilities  of  the  Delaware  and  Raritan  company,  including 
their  liability  to  pay  damages  for  the  nonperformance  of  these 
covenants. 

The  last  company,  therefore,  were  suable  through  the  new 
corporation  into  which  its  franchises  and  liabilities  were 
merged.  There  is  no  allegation  that  the  United  New  Jersev 
Railroad  and  Canal  Company  has  failed  to  elect  such  officers. 
Nor  will  the  allegation  that  the  companies  have  no  property 
upon  which  to  levy  under  a  judgment  rendered  in  a  court  of 
laAV,  upon  this  claim  for  damages,  give  equity  jurisdic-tion  to 
establish  the  claim  itself. 

After  a  judgment  at  law,  equity  will  assist  in  discovering 
and  applying  property  which  cannot  l)e  reached  by  the  pro- 
cess of  execution;  until  judgment,  equity  will  not  interfere. 
The  bill  must  fail  as  one  for  relief,  and  so  the  bill  also  fails 
as  one  of  discovery  incidental  to  the  relief  sought.  The 
rule  is,  that  in  a  bill  for  relief  and  discovery,  where  tlie 
subject  matter  of  the  relief  prayed  is  not  one  which  appro- 
priately belongs  to  equity  jurisdiction,  the  prayer  for  dis- 
covery in  aid  of  that  suit  will  not  give  jurisdiction  to  a 
court  of  equity.  Miller  v.  Ford,  Sax.  359  ;  Little  v.  Cooper, 
2  Stock.  27 If. 

Nor  can  the  bill  be  supported  as  a  pure  bill  for  discovery. 
The  office  of  such  a  bill  is  to  compel  a  discovery  of  facts 
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resting  in  the  knowledge  of  the  defendant,  in  order  to  main- 
tain a  right  in  a  court  of  common  law.  2  Story  Eq.  §  1^83. 
It  is  an  elementary  principle  that  courts  of  equity  will  not 
<3ompel  a  disclosure  from  a  defendant,  unless  it  not  only 
appears  that  such  disclosure  is  needed  to  properly  prosecute 
or  defend  an  action  at  law,  but  also  that  it  is  to  be  used  in 
such  an  action. 

It  is  a  general  rule  that  every  bill  of  discovery  is  sought  in 
aid  of  some  judicial  proceeding  commenced,  or  at  least  con- 
templated. Story  Eq.  PL  §  560.  In  Cardale  v.  WatJcins,  5 
3Iadd.  18,  Vice-Chancellor  Leach  said :  "  The  purpose  for 
which  discovery  is  given  is  the  aid  of  some  proceeding  pend- 
ing or  intended,  and  not  to  satisfy  curiosity,  and  if  such  pur- 
pose be  not  stated  in  the  bill,  a  demurrer  will  lie."  There  is 
no  such  purpose  alleged  in  this  bill,  and  in  this  respect  it  is 
bad.  Nor  is  the  bill  sustainable  as  one  for  specific  perform- 
ance. The  covenant  is  one  made  with  and  for  the  benefit  of 
the  owners  of  land  touching  and  concerning  the  same.  Segur 
v.  Bank  of  Dover,  10  Vr. ;  Notes  to  Spencer'' s  Case,  1  Sm. 
Lead.  Cas.  6. 

Upon  the  death  of  Hoppock,  all  interest  in  the  covenant 
which  was  in  him  as  covenantee  and  assignee  of  Wilson, 
passed  to  the  heirs  of  Hoppock. 

The  executors  who  have  filed  this  bill  have  no  interest  in 
compelling  specific  performance  of  the  covenant.  This  ren- 
ders it  unnecessary  to  consider  the  other  questions  discussed, 
among  them  the  important  one  as  to  the  power  of  the  Dela- 
ware and  Raritan  Canal  Company  to  make  this  covenant  at 
all.  The  bill  is  bad  in  either  of  the  three  aspects  in  which  it 
-can  be  viewed. 

The  decree  overruling  the  demurrer  should  be  reversed, 
with  costs. 

Decree  unanimously  reversed. 
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Maey  H.  Walbridge  and  others, 


John  English  and  others. 

Where  a  tenant  in  common  of  the  equity  ot  redemption  has  not  been 
made  a  party  to  foreclosure  proceedings,  her  subsequent  written  consent  ta 
be  made  and  treated  as  a  party  and  to  execute  a  release  of  her  interest  to 
the  purchaser  under  the  foreclosure,  is  not  equivalent  to  being  actually  a 
party  and,  as  such,  included  in  the  decree. 


On  appeal  from  an  order  of  the  vice-chancellor. 
3Ir.  A.  S.  Jackson,  for  appellants. 
3Ir.  A.  T.  McGili,  for  respondents. 

DODD,  J. 

The  mortgaged  premises  in  this  foreclosure  suit  are  two 
tracts  of  land  in  the  county  of  Hudson.  "While  advertised 
for  sale  by  the  sheriff  a  petition  was  filed  by  Daniel  E.  Dono- 
van, one  of  the  defendants,  setting  forth  defects  in  the  pro- 
ceedings, and  asking  that  the  enrollment  might  be  vacated,  the 
interlocutory  and  final  decrees  opened,  and,  together  with  the 
execution,  set  aside. 

At  the  commencement  of  the  suit,  the  title  to  one  of  the 
tracts  was  in  Ann  English,  and  this  tract,  when  the  petition 
was  filed,  had  been  sold  by  the  sheriff  under  the  foreclosure 
of  a  prior  mortgage,  and  had  been  bought  in  by  Donovan. 
The  title  to  the  second  tract,  at  the  commencement  of  the  suit, 
was  in  Donovan  and  one  Elizabeth  Sweeny,  as  tenants  in 
common.  Neither  Ann  English,  the  owner  of  the  first  tract, 
nor  J]lizabeth  Sweeny,  the  part  owner  of  the  second  tract,  had 
been  made  a  party  to  the  bill,  nor  had  the  equity  of  redemp- 
tion of  either  of  them  been  directed  by  the  final  decree  to  be 
sold. 
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Under  the  petition  and  proofs  establishing  these  facts,  the 
vice-chancellor  made  an  order  directing  the  enrollment  to  be 
vacated,  the  decrees  opened  and  set  aside,  and  the  fieri  facias 
returned  unexecuted ;  also,  that  the  proceedings  be  amended 
by  making  Elizabeth  Sweeny  a  defendant,  bringing  her  into 
court,  and  regularly  foreclosing  her  interest  in  the  premises. 
The  first  tract  having  already  been  sold  and  exonerated  from 
the  mortgage  in  this  suit,  no  adjudication  respecting  that  tract 
was  needed.  This  order  was  made  on  the  21st  of  April,  1876, 
and,  as  the  case  then  stood,  was  too  plainly  correct  to  be 
seriously  disputed.  The  present  appeal  is  from  a  later  order 
of  the  vice-chancellor,  made  on  the  15th  of  the  following 
May,  by  which  the  previous  order  was  revoked,  and  the 
sheriff  left  free  to  make  sale  of  the  second  tract,  of  which 
Donovan  and  Sweeny  were  the  owners  in  common. 

The  revoking  order  was  on  the  ground  that  the  complain- 
ants in  the  suit  had  filed  a  consent,  executed  by  Elizabeth 
Sweeny,  reciting  that  she  desired  to  be  made  a  party  to  the 
foreclosure,  and  that  she  consented  that  the  bill,  process,  and 
all  subsequent  proceedings,  and  the  final  decree,  should  be 
amended  so  as  to  include  her  as  a  party,  and  that  she  be  as 
completely  barred  as  if  she  had  been  originally  a  defendant, 
and  further  agreeing  that  if  the  sheriff  should  sell  she  would 
quitclaim  to  the  purchaser. 

Upon  the  argument  of  the  appeal,  it  was  urged,  on  behalf 
of  the  appellant,  that  the  utmost  effect  which  could  be  given 
to  the  consent,  on  which  the  order  of  revocation  was  rested, 
would  warrant  nothing  more  than  an  amendment  of  the  pro- 
ceedings and  of  the  execution,  and  could  not  warrant  a  sale 
until  after  such  amendment  had  been  regularly  made ;  that, 
under  the  execution  as  it  stood,  a  sale  would  carry  only  the 
half  interest  of  Donovan,  and  not  that  of  Elizabeth  Sweeny ; 
that  a  purchaser  would  be  exposed  to  the  hazard  of  a  refusal 
on  her  part  to  carry  out  her  agreement  to  execute  a  release ; 
that  a  suit  would  be  necessary  to  enforce  it ;  that  defences  ta 
the  agreement,  which  the  complainants  had  procured  from 
her,  might  be  set  up  to  defeat  it ;  and  that  under  such  a  con- 
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dition  of  things  bidders  would  be  repelled,  and  the  interests 
of  Donovan,  the  half  owner,  whose  estate  had  been  foreclosed, 
would  be  wrongfully  impaired.  No  satisfactory  answers  to 
these  obvious  objections  were  made  by  the  appellee,  and  it  is 
not  perceived  that  any  can  be  given. 

It  is  the  declared  aim  of  courts  of  equity  to  do  complete 
justice  by  deciding  upon  and  settling  the  rights  of  all  persons 
interested  in  the  subject  of  the  suit,  to  the  end  that  the  per- 
formance of  the  order  may  be  perfectly  safe  to  those  who  are 
compelled  to  obey  it,  and  that  future  litigation  may  be  pre- 
vented. In  the  present  order  the  error  lies  in  assuming  that 
the  consent  to  be  made  and  treated  as  a  party,  and  to  execute 
a  release,  was  equivalent  to  being  actually  a  party,  and  as  such 
included  in  the  decree.  The  important  difference  between  the 
two  situations  is  that  in  the  one,  Elizabeth  Sweeny  would  be 
bound  by  the  decree,  and  in  the  other  she  would  not. 

No  judicial  ruling'  on  the  point  was  referred  to  at  the  argu- 
ment. In  Kelly  v.  Israel,  11  Paige  14-7,  Chancellor  Wal- 
worth suggested,  upon  the  argument,  that  the  assignee  of  an 
interest  in  the  mortgaged  premises  had  not  been  a  party  so  as 
clearly  to  bar  his  equity  of  redemption  or  give  the  purchasers 
under  the  decrees  a  good  title  as  against  him.  His  counsel 
thereupon  procured  from  him  a  written  stipulation,  which  was 
filed,  consenting  to  be  bound  by  the  decree  in  the  same  man- 
ner if  he  had  been  made  a  defendant  in  the  suit,  but  it  was 
held  by  the  chancellor  that  the  mere  consent  of  a  party  not 
affected  by  the  decree,  to  come  in  and  be  bound  by  such  decree, 
was  insufficient. 

The  order  appealed  from  is  erroneous,  and  should  be  re- 
versed, with  costs. 

Order  unanimously  reversed. 
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The  Cairo  and  Fulton  Railroad  Company,  appellants, 

V. 

Benjamin  W.  Titus  and  others,  respondents.* 

1.  a  written  contract  relating  to  the  matter  in  controversy,  made  by  a 
former  agent  of  the  appellants,  and  not  produced  at  the  trial  because  the 
appellants  were  ignorant  of  its  existence,  is  material,  within  the  rule  re- 
quiring newly-discovered  evidence,  as  a  ground  of  relief,  to  be  material. 

2.  The  possession  and  concealment  of  such  contract  at  the  trial,  by  the 
counsel  of  the  respondents,  exonerates  the  appellants  from  the  charge  of 
laches,  notwithstanding  such  former  agent  was  a  witness  for  the  respond- 
ents, and  the  fact  of  the  existence  of  the  contract  might  have  been  elicited 
from  him  on  cross-examination. 


•On  appeal  from  an  order  dissolving  an  injunction.  The 
opinion  of  the  chancellor  is  reported  in  12  C.  E.  Ghr.  102. 

Mr.  T.  N.  McCarter,  for  appellants. 

Mr.  C.  Parker,  for  respondents. 

Green,  J. 

The  bill  in  this  cause  was  filed  for  relief  against  a  judgment 
at  law,  recovered  by  the  defendants,  in  the  supreme  court  of 
this  state,  against  the  complainants,  upon  an  alleged  contract 
for  the  sale  of  twenty-five  bonds  of  the  Cairo  and  Fulton 
Railroad  Company,  of  the  par  value  of  $1,000  each,  for  the 
sum  of  $5,000.  The  alleged  contract,  upon  which  the  action 
at  law  was  founded,  was  negotiated  between  one  Columbus  B. 
Guthrie,  either  in  his  own  right  or  as  the  financial  agent  of 
the  Cairo  and  Fulton  Railroad  Company,  of  the  one  part,  and 
the  defendants,  Titus  &  Scudder,  of  the  other  part. 

The  declaration,  as  originally  filed,  was  for  damages  for  the 
nondelivery  of  the  bonds  by  the  company,  in  pursuance  of 

*  Cited,  8  Stew.  Eg.  3S4;  S.  C,  3  Stew.  Eq.  502,  4  Steiv.  Eq.  397,  17 
Yt.  393. 
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ceitain  orders  for  the  same,  drawn  by  Guthrie  in  favor  of 
the  defendants,  in  pursuance  of  the  contract,  and  accepted  by 
the  president  of  the  railroad  company,  and  was  subsequently 
amended  by  the  addition  of  a  new  count  upon  a  contract  for 
the  sale  of  the  bonds  directly  by  the  company  to  Titus  & 
Scudder. 

Judgment  was  recovered  for  817,750,  of  which  the  com- 
pany have  paid  more  than  one-half,  and  which  they  allege  is 
a  larger  sum  than  is  equitably  due  to  the  defendants. 

Relief  is  sought  against  the  judgment  upon  the  ground  of 
surprise  and  fraud,  and  out  of  newly-discovered  material 
evidence,  of  which  the  complainants  allege  that  they  and  their 
counsel  were  entirely  ignorant  from  the  time  of  the  com- 
mencement of  the  sui,t  at  law  until  its  final  determination,  and 
until  a  few  days  prior  to  the  filing  of  the  bill. 

Upon  the  filing  of  the  bill  an  injunction  issued,  restraining 
the  defendants  from  collecting  any  more  money  on  account  of 
their  judgment,  and  from  taking  further  proceedings  of  any 
kind  for  that  purpose.  The  injunction  was  afterwards  dis- 
solved by  the  chancellor,  upon  hearing  on  bill  and  answer 
and  affidavits  annexed.  And  from  this  order  the  appeal  was 
taken. 

The  facts  of  the  case  and  the  material  allegations  of  the  bill 
are  fully  set  forth  in  the  opinion  of  the  chancellor,  reported 
in  1.^  C.  E.  Gr.  p.  102,  and  it  is  unnecessary  again  to  repeat 
them.  And  the  principles  upon  which  courts  of  equity  give 
relief  against  judgments  at  law,  are  also  therein  clearly  stated, 
and  are  not  controverted  or  questioned  by  the  counsel  on 
either  side. 

The  present  appeal  does  not  involve  the  merits  of  the  con- 
troversy between  the  parties.  The  only  question  is  whether 
sufficient  equity  is  shown  to  justify  the  court  in  holding  the 
injunction  until  the  final  hearing  of  the  caase.  Was  the 
newly-discovered  evidence  material  to  establish  the  complain- 
ants' defence  to  the  action  at  law,  and  could  they,  by  the 
exercise  of  due  diligence,  have  discovered  the  same  in  time  to 
avail  themselves  of  it  upon  the  trial  ? 
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The  alleged  newly-discovered  evidence  consists  of  a  written 
agreement  between  Guthrie  and  Titus  &  Scudder,  relative 
to  the  subject  matter  of  the  controversy  between  the  parties, 
a  discovery  of  which  was  prayed  in  the  bill,  and  which  is  set 
forth  in  the  defendants'  answer,  and  of  the  existence  of  which 
the  complainants  allege  themselves  to  have  been  entirely 
ignorant  until  a  few  days  previous  to  the  filing  of  their  bill. 

It  cannot  be  doubted  that  this  agreement  was  very  import- 
ant evidence  on  behalf  of  the  complainants,  and  material  to 
their  defence  of  the  suit.  It  sets  forth  the  terms  of  the  nego- 
tiation between  the  parties  ;  and,  while  it  is  not  now  necessary 
to  discuss  its  meaning  or  to  settle  its  true  construction,  about 
which  counsel  widely  differ,  it  is  sufficient  to  say  that  it  lay 
at  the  very  foundation  of  the  controversy ;  that  the  cause 
could  not  have  been  fairly  and  fully  tried  without  it ;  that,  if 
produced,  it  must  have  received  the  serious  consideration  of 
the  tribunal  before  which  the  cause  was  tried ;  and  that  by  it 
the  result  of  the  trial  might,  and  probably  would,  have  been 
changed  or  materially  modified. 

Still,  the  complainants  are  not  now  entitled  to  the  benefit 
of  this  evidence,  or  to  any  equitable  interference  with  the 
judgment,  if  there  has  been  negligence  or  laches  on  their  part. 
If  this  evidence  might  have  been  discovered  by  the  exercise 
of  ordinary  diligence  on  the  part  of  the  complainants,  in  time 
to  have  been  available  at  the  trial  of  the  cause,  they  are  not 
entitled  to  relief. 

The  contract  was  made  in  February,  1868,  more  than  five 
years  before  the  trial  of  the  cause,  and  it  is  not  denied  that 
it  has  ever  since  been  in  the  possession  of  the  defendants  or 
their  attorney.  It  was  not  set  forth  or  mentioned  in  the 
plaintiffs'  declaration,  nor  was  any  reference  made  to  it  in 
either  of  the  bills  of  particulars  furnished  to  the  complain- 
ants. At  the  time  of  the  trial  it  was  in  the  hands  of  the 
defendants'  attorney,  who  must  have  known  its  relevancy  and 
importance  to  the  proper  determination  of  the  issue  between 
the  parties.     It  existence  was  never  made  known  by  him  to 
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the  parties  interested  in  its  production ;  nor  even  whispered 
to  his  associate  counsel.  And,  without  any  imputation  of 
fraud,  it  must  be  conceded  that  there  was  pei'sistent  and  in- 
tentional concealment  of  this  important  testimony  on  the  part 
of  the  attorney  and  agent  of  the  defendants.  Guthrie  and 
Titus,  both  parties  to  the  agreement,  were  examined  as  wit- 
nesses, at  the  trial,  on  the  part  of  the  plaintiffs,  in  the  action 
at  law,  and  were  the  only  witnesses  in  the  cause.  Neither  of 
them  referred  to  the  written  agreement  or  even  mentioned  its 
existence.  The  defendants  excu.se  themselves  by  the  state- 
ment, in  their  answer,  that  they  had  delivered  to  their  counsel 
all  the  papers  ever  possessed  by  them  relative  to  the  transac- 
tion, and  that  they  both  were,  at  the  time  of  the  trial,  and 
until  after  the  filing  of  the  bill  of  complaint,  entirely  forget- 
ful that  any  instrument  of  writing  had  ever  existed  touching 
said  subject  matter,  other  than  Ibe  acceptances  set  forth  in  the 
declaration.  Admitting  that  they  are,  as  they  insist  in  their 
answer,  guiltless  of  any  misrepresentation  or  concealment  in 
the  premises,  they  are  responsible  for  and  chargeable  with  the 
concealment  practiced  by  their  agent  and  representative. 

But  it  is  said  that  the  complainants'  counsel,  by  a  proper 
cross-examination  of  the  witness  Guthrie,  on  the  trial  of  the 
cause,  might  have  elicited  from  him  the  existence  and  terms 
of  the  written  agreement,  or  compelled  its  production  by  the 
defendants.  And  the  omission  to  make  such  cross-examina- 
tion is  charged  again.st  the  complainants  as  laches  and  want 
of  proper  diligence  on  their  part. 

Guthrie  states,  in  his  affidavit  annexed  to  the  bill,  that 
while  he  was  under  examination  as  a  witness  at  the  trial  of 
the  cau.se  he  expected  that  counsel,  either  of  plaintiffs  or 
defendants,  would  inquire  of  him  concerning  the  existence 
and  terms  of  said  written  agreement ;  but  inasmuch  as  no 
such  inquiry  was  made,  he  supposed  that  the  fact  was  not 
material  to  the  issue,  and  therefore  made  no  reference  to  it. 

The  fact  to  be  elicited  by  the  cro.ss-examination  was  not 
within  the  knowledge  of  the  complainants  or  their  counsel. 
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The  complainants  were  not  a  party  to  the  agreement,  and 
were  entirely  ignorant  of  its  existence.  It  was  a  material 
fact  peculiarly  within  the  knowledge  of  the  adverse  party. 
The  paper  was  not  referred  to  in  the  pleadings  nor  mentioned 
in  either  of  the  bills  of  particulars  furnished  by  the  defend- 
ants. The  defendant  Titus,  on  his  examination,  did  not 
mention  it ;  his  counsel  did  not  refer  to  it.  They  tried  the 
cause  and  made  their  case  on  a  different  theory.  Everything 
done  by  the  defendants,  whether  intentionally  so  done  or  not, 
tended  to  blind  the  eyes  of  the  adverse  counsel,  or  to  lead 
them  in  a  different  direction.  It  is  true,  astute  and  adroit 
counsel  might  have  adopted  a  course  of  cross-examination 
which  would  have  elicited  the  truth ;  it  is  equally  true  that  a 
mere  blunderer  might  have  accidentally  stumbled  upon  it. 
But  can  it  be  that  its  omission,  under  the  circumstances,  can 
be  held  to  be  such  laches  and  want  of  diligence  as  to  deprive 
a  party  of  all  equitable  right  to  relief?  It  may  well  be  said, 
in  the  language  of  another,  that  such  a  result  would  be  the 
sacrifice  of  a  substantial  right  to  a  mere  shadow. 

The  objection  might  have  more  weight  if  there  had  been 
no  concealment  of  this  important  evidence  on  the  part  of  the 
defendants.  Candor  and  fair  dealing  required  its  disclosure  ; 
its  production  before  or  at  the  commencement  of  the  suit 
might  have  prevented  all  litigation,  and  led  to  a  just  settle- 
ment of  the  controversy.  If  not,  it  would  have  deprived  the 
complainants  of  all  claim  to  relief  in  this  court.  By  the  re- 
tention of  the  injunction  to  the  final  hearing,  no  injustice  can 
be  done  to  the  defendants.  They  retain  the  security  of  their 
judgment,  and  are  only  delayed  in  its  collection  until  the 
cause  can  be  disposed  of  on  its  merits. 

The  order  dissolving  the  injunction  should  be  reversed, 
with  costs,  and  the  record  remitted  to  the  court  of  chan- 
cery, to  be  proceeded  in  according  to  the  rules  and  practice  of 
that  court. 

For  reversal  —  Depue,  Scudder,  Clement,  Dodd, 
Green,  Lilly,  Wales — 7. 

18 
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For  affirmance — Beasley,   C.  J.,  Daleeviple,  Dixox, 
Reed,  Van  Syckel,  Woodhull — 6. 


Ann  B.  D.  Rudderow  and  others,  complainants. 


Margaret  Nield  and  others,  defendants. 

On  appeal  from  a  decree  of  the  chancellor,  reported  in  12 
a  E.  Gh\  89. 

Bill  for  construction  of  will. 

Per  Curiam. 

This  appeal  appears  to  be  merely  formal,  for  the  purpose 
of  obtaining  the  judgment  of  the  court  of  the  last  resort  with 
respect  to  the  will  in  question. 

The  decree  of  the  chancellor,  for  the  reasons  stated  by  him, 
should  be  affirmed,  with  costs. 

Decree  unanimously  affirmed. 


Walton  E.  Lawton,  appellant, 

V. 

Rodman  M.  Price  and  others,  respondents. 

On  appeal  from  a  decree  of  the  vice-chancellor,  reported  in 
12  a  E.  Gh\  325. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  stated  in 
the  opinion  of  the  vice-chancellor. 
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James  H.  Romaine  and  others,  complainants, 


V. 


Samuel  W.  Hendrickson  and  others,  defendants.* 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given  in 
the  opinion  of  the  vice-chancellor,  reported  in  12  C.  E.  Gr. 
162. 


George  Huyler  and  H.  Huyler,  complainants, 


V. 


Daniel  T.  Atwood  and  others,  defendants. 

Per  Curiam. 

Decree  unanimously  affirmed,  for  reasons  stated  in  opinion 
of  vice-chancellor,  reported  in  11  C.  E.  Gi\  50Jf. 

*S.  a,  9  a  E.  Gr.  2S2;  Cited,  5  Stew.  Eq.  475;  10  Stew.  Eq.  216; 
12  Vr.  445. 


CASES 


ADJUDGED  IN 


THE  COURT  OF  CHANCERY 

OF 

THE  STATE   OF   NEW  JERSEY. 

MAY    TERM,    1877. 


Theodore  Eunyon,  Esq.,  Chancellor. 


Abraham  Y.  Yan  Fleet,  Esq.,  Yice-Chancellor. 


Benjamin  Williamson,  trustee, 

V. 

The  New  Jersey  Southern  Railroad  Company 
and  others.* 

1.  As  between  a  mortgagee  and  an  execution  creditor,  rolling  stock  of  a 
railroad  company,  mortgaged  with  the  railroad,  is  part  of  the  realty. 

2.  Where  the  rolling  stock  is  mortgaged  with  the  road  and  is  fixtures 
necessary  to  the  operation  of  the  road,  the  necessity  which  exists  to  use  it 
in  order  to  use  the  real  estate  itself,  the  peculiar  connection  between  the 
rolling  stock  and  the  road,  are  themselves — if  it  be  conceded  that  such 
stock  is  personal  property — sufficient  reasons  for  holding  that  the  provision 
of  the  act  concerning  mortgages,  requiring  immediate  delivery  and  con- 
tinued possession  of  chattels  mortgaged,  or  filing  instead  thereof,  is  inap- 
plicable to  such  mortgages. 

3.  The  fact  that  the  mortgagee  of  chattels  had  taken  possession  of  them 
under  his  mortgage  before  the  judgment  creditor  recovered  his  judgment, 
will  not  give  validity  to  the  mortgage  as  against  the  latter,  if  the  mortgage 

*Eeveesed,  2  Stew.  Eq.  Sll ;  CiTED,  2  Stew.  Eq.  S17 ;  4  Stew.  Eg.  127 , ■ 
7Stew.Eq.4S6. 
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was  not  filed  according  to  the  provision  of  the  act  concerning  mortgages, 
and  there  were  not  immediate  delivery  and  continued  possession  of  the 
goods  according  to  the  provision  referred  to. 

4.  Where,  on  a  sale  of  chattels,  the  delivery  of  security  for  the  price  was 
to  be  simultaneous  with  the  delivery  of  the  goods,  and  by  fraud  the  vendor 
was  induced  to  accept  a  worthless  security  instead  of  the  valuable  one  for 
which  he  had  stipulated,  and  he  had  not  waived  his  right  to  the  security 
to  which,  by  the  contract,  he  was  entitled — Held,  that  he  might  rescind  the 
contract  of  sale  at  any  time  after  discovery  of  the  fraud,  no  innocent  third 
party  having  become  interested  in  the  property  before  be  gave  notice  of 
his  intention  to  rescind,  and  it  n»t  appearing  that  any  injustice  would  be 
done  to  the  wrong-doer  by  allowing  the  rescission. 

5.  Where  a  mechanics  lien  claim,  for  contract  work  and  materials,  stated' 
that  the  work  and  materials  were  done  and  furnished  "  within  a  year  past," 
and  the  bill  of  particulars  sufficiently  particularized  the  amount  and  kind 
of  labor  and  materials,  stating  the  price,  and  declaring  that  they  were  done 
and  provided  "  up  to  the  21st  of  November  last,"  and  by  contract — Held, 
that  it  was  a  compliance  with  the  requirements  of  the  mechanics  lien 
law,  in  a  case  where  the  lien  is  claimed  for  work  and  materials  done  and 
provided  by  contract.  Certainty  to  a  common  intent  is  all  that  is  required 
in  such  a  case. 

6.  When  the  appropriation  of  money  on  different  contracts,  some  of 
which  are  ultra  vires,  is  made  by  the  debtor  himself,  the  payment  is  valid 
notwithstanding  the  existence  of  the  legal  objection  to  the  contract  under 
which  the  work  was  done,  and  to  which  the  money  was  applied. 

7.  A  mortgage  of  after-acquired  property  can  only  attach  itself  to  such 
property  in  the  condition  in  which  it  comes  to  the  mortgagor's  hands.  If 
it  is  already  subject  to  mortgages  or  other  liens,  the  general  mortgage  does 
not  displace  them,  though  they  may  be  junior  in  point  of  time.  It  only 
attaches  to  such  interest  as  the  mortgagor  acquires. 

8.  The  claim  of  employees  of  a  railroad  company,  under  the  second  sec- 
tion of  the  act  "  for  the  relief  of  citizens  on  the  line  of  any  railroad  that 
has  or  may  hereafter  fail  to  operate,"  will,  where  the  property  is  subject  to 
encumbrance  existing  when  the  act  became  a  law,  be  subject  to  such  en- 
cumbrance. 

9.  Where  no  return  was  made  of  the  cost  of  the  property  whereon  the 
tax  was  payable  to  the  state,  under  the  second  section  of  the  act  "  to  estab- 
lish just  rules  for  the  taxation  of  railroad  companies,  and  to  induce  their 
acceptance  and  uniform  adoption,"  approved  April  2d,  1873,  there  can  be 
no  lawful  claim  of  the  tax. 


Bill   to   foreclose.      On   final   hearing   on   pleadings   and 
proofs. 
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Mr.  B.  Gummere,  for  complainant. 

Mr.  L.  Abhett  and  Mr.  R.  Wayne  Parker,  for  lien  claim- 
ants. 

Mr.  J.  Vanatta,  attorney-general,  for  the  state  and  for  the 
Lackawanna  Coal  and  Iron  Company. 

Mr.  R.  Allen,  Jr.,  Mr.  Trafford,  and  Mr.  J.  E.  Lanning, 
for  the  employees  of  the  railroad  company. 

Mr.  John  Linn,  for  the  Lehigh  Car  Manufacturing  Com- 
pany. 

The  Chancellor. 

The  question  as  to  the  character  of  the  rolling  stock  mort- 
gaged to  the  complainant,  whether  i  t  is  personal  property  or 
is  to  be  regarded  as  real  estate,  as  between  mortgagees  whose 
mortgage  had  not  been  filed  and  execution  creditors  who 
have  levied  on  the  mortgaged  property,  is  raised  by  the  Lack- 
awanna Coal  and  Iron  Company,  who  recovered  a  judgment 
in  the  supreme  court  of  this  state,  against  the  railroad  company, 
for  $42,285.68  on  the  19th  of  January,  1874,  and  subse- 
quently c-aused  levies  to  be  made,  under  executions  issued 
thereon,  upon  the  rolling  stock.  The  rolling  stock  is  covered 
by  the  complainant's  mortgage.  That  mortgage,  though  re- 
corded, was  not  filed  as  a  chattel  mortgage,  nor  was  delivery 
made  to  or  possession  taken  by  the  mortgagees  immediately 
after  the  mortgage  was  made,  nor,  indeed,  until  the  1st  of 
January,  1874,  at  the  earliest.  The  judgment  creditors  above 
mentioned  insist  that  the  rolling  stock  is  personal  property, 
and  that  inasmuch  as  the  comjilainant's  mortgage  was  not 
filed,  according  to  the  provisions  of  the  act  "  concerning  mort- 
gages "  {Rev.  p.  708),  and  was  not  accompanied  by  imme- 
diate delivery  of  the  rolling  stock,  followed  by  actual  and 
continued  change  of  possession,  it  is,  under  that  act,  abso- 
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lately  void  as  against  them.  The  question  just  raised  has, 
during  many  years  past,  been  from  time  to  time  presented  to 
the  courts  for  adjudication,  with  different  results.  The  his- 
tory of  the  treatment  of  the  question,  and  the  course  of  the 
decisions  and  legislation  upon  it,  are  familiar.  They  are  well 
presented  by  Judge  Green,  in  his  edition  of  Brlce's  Ultra 
Vires  {see  p.  681  &c.),  and  other  writers  of  text-books  deal 
with  the  subject.  In  this  state,  tlie  question  has  never  been 
authoritatively  passed  upon,  nor  has  it  come  up  for  adjudica- 
tion, and  there  is  no  special  legislation  on  the  subject.  The 
railway  and  the  cars  with  the  engines  by  which  they  are 
drawn,  together  constitute  a  means  by  which  the  power  of 
steam  is  applied  to  the  purposes  of  transportation  of  passen- 
gers and  freight.  The  substructure  of  the  road-bed  and  the 
track,  with  the  engines  and  cars  specially  adapted  thereto 
and  fitted  to  roll  upon  it,  together  constitute  but  one  machine 
for  those  purposes.  The  track,  though  merely  laid  upon  the 
ground,  is  by  common  consent  regarded  as  real  estate.  The 
engines  and  cars  provided  by  the  owners  of  the  road  to  run 
thereon,  and  without  which  the  track  is  a  valueless  part  of  the 
machine,  are  not  only  indispensable  to  it,  but  must  be  re- 
garded as  part  and  parcel  of  it,  and  tlierefore  partaking  of  its 
character.  That  railroad  cars  intended  for  and  placed  upon  a 
railroad  may  be  used  on  any  other  road  of  the  same  gauge, 
does  not  militate  against  this  proposition.  If  it  did,  the  fact 
that  a  bell  in  a  factory  may  be  used  elsewhere  ;  that  the  stones 
in  a  mill  may  be  used  in  any  other  mill  of  the  like  character ; 
that  the  doors  and  shutters  of  a  house  may  be  used  in  the  con- 
struction of  any  other  house,  and  that  fixtures  in  a  factory 
may  be  made  available  in  many  other  factories  even  of  a  dif- 
ferent character,  would  have  been  sufficient  to  have  led  the 
courts  to  a  different  conclusion  from  that  at  which  they  have 
arrived  as  to  the  character  of  such  articles  in  connection  with 
real  property.  Says  ShepparcTs  Touchstone,  p.  90 :  "  That 
which  is  parcel  or  of  the  essence  of  the  thing,  although 
at  the  time  of  the  grant  it  be  actually  severed  from  it,  doth 
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pass  by  the  grant  of  the  thing  itself;  and  therefore  by  the 
grant  of  a  mill  the  millstone  doth  pass,  albeit  at  the  time  of 
the  grant  it  be  actually  severed  from  the  mill ;  so,  by  the 
grant  of  a  house,  the  doors,  windows,  locks  and  keys  do  pass 
>as  parcel  thereof,  albeit  at  the  time  of  the  grant  they  be  actu- 
ally severed  from  it." 

There  is  obviously  no  force  in  the  argument  that  there  is 
no  necessary  connection  between  railroads  and  the  engines  and 
ears  used  thereon,  seeing  that  there  are  railroad  companies 
which  own  railroads,  but  no  engines  or  cars,  and  whose  rail- 
roads are  used  by  the  engines  and  cars  of  other  companies 
only.  The  relation  of  the  cars  to  the  track,  their  special 
adaptation  to  it,  and  the  intention  of  their  owners,  where  they 
are  also  the  owners  of  the  track,  that  they  shall  be  used  upon 
it,  are  considerations  which  outweigh  the  suggestion  that  a 
railroad  car  and  a  locomotive  engine,  by  themselves  consid- 
ered, are  of  course  personal  property.  So  are  the  stationary 
engine  or  the  machine  in  the  machine-shop  or  place  of  sale, 
and  the  belting  in  the  store  where  it  is  sold.  Property  which 
would  otherwise  be  chattels  becomes  real  estate  merely  by 
attachment,  by  annexation,  actual  or  constructive,  for  use  in 
connection  with  the  real  property  to  which  it  is  attached.  In 
no  other  way  is  its  character  changed.  If,  as  in  the  case 
before  me,  the  owners  of  a  railroad,  intending  to  use  it  them- 
selves for  the  purposes  for  which  it  was  designed,  shall  them- 
selves supply  it  with  engines  and  cars  necessary  for  and 
therefore  adajjted  to  such  use,  with  the  intention  of  using 
those  engines  and  cars  thereon  accordingly,  the  engines  and 
•ears  may  well,  under  such  circumstances  as  this  case  presents, 
be  regarded  as  part  and  parcel  of  the  railroad.  Said  Justice 
McLean,  in  Coe  v.  Pemiock,  United  States  circuit  court  for 
the  northern  district  of  Ohio,  reported  in  2  Redfield's  Am. 
Railw.  Cases  667 :  "  The  railroad,  like  a  complicated  machine, 
consists  of  a  great  number  of  pavts,  a  combined  action  of 
which  is  essential  to  produce  revenue.  And  as  "well  might  a 
creditor  claim  the  right  to  levy  on  and  abstract  some  essential 
part  from  Woodworth's  planing  machine,  or  any  other  com- 
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Ijination  of  machinery,  as  to  take  from  a  railroad  its  locomo- 
tives or  its  passenger  ears.  Such  an  abstraction  would  cause 
the  operation  to  cease  in  both  cases." 

The  criterion  by  which  the  question  as  to  whether  a  thing 
which  in  its  nature  is  personal  property  is  a  fixture  or  not, 
has  been  said  by  the  supreme  court  of  this  state,  and  by  this 
court,  to  be  the  united  application  of  the  following  requisites  : 
actual  annexation  to  the  realty  or  something  appurtenant 
thereto ;  application  to  the  use  or  purpose  to  which  that  part 
of  the  realty  with  which  it  is  connected  is  appropriated ;  the 
intention  of  the  party  making  the  annexation  to  make  a  per- 
manent accession  to  the  freehold.  Brearley  v.  Cox,  J/.  Zab. 
287,  289 ;  Crane  v.  Brigham,  3  Stock.  29 ;  Quinby  v.  Man- 
hattan Cloth  and  Paper  Co.,  9  C.  E.  Cr.  260,  266;  Rogers 
V.  Brokaw,  10  C.  E.  Gr.  Jf,96 ;  S.  C.  on  appeal,  sub  nom. 
Blanche  v.  Rogers,  11  C.  E,  Gr.  563. 

That  it  is  not  necessary  tiiat  the  annexation  be  by  actual 
attachment  to  the  freehold,  is  too  obvious  for  illustration. 
The  cases  of  keys  to  locks,  rails  laid  loosely  in  a  fence,  a 
statue  standing  in  a  niche  made  for  its  reception  in  the  wall 
of  a  hoase,  a  statue  standing  on  a  pedestal  in  a  field,  wild 
deer  in  a  park,  fishes  in  a  pond,  rabbits  in  a  warren,  doves  in 
a  dove-house,  and  many  other  illustrations,  at  once  present 
themselves.  Stockwell  v.  Campbell,  39  Conn.  362 ;  Snedeker 
V.  Warring,  12  X.  Y.  170,  and  Quinby  v.  Manhattan  Cloth 
and  Paper  Co.,  ubi  supra,  may  be  referred  to  as  cases  in 
which  merely  constructive  annexation  was  regarded  as  suffi- 
cient. 

The  cases  on  this  point  are  collected  in  Mr.  Ewell's  recent 
work  on  Fixtures.  As  was  said  in  the  case  last  cited,  the 
permanency  does  not  depend  so  much  on  the  decree  of  phys- 
ical force  with  which  the  thing  is  attached  as  upon  the  motive 
and  intention  of  the  party  attaching  it.  To  the  same  effect, 
Blancke  v.  Rogers,  11  C.  E.  Gr.  563,  568.  If  the  engines 
and  cars  were  designed  to  slide  upon  the  rails,  there  would 
probably  be  no  question  raised  as  to  their  ciiaracter;  it 
would   be  conceded   that   they  ai'e  part   of  the  realty.     The 
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fact  that,  instead  of  sliding,  they  are  designed  to  move  on 
wheels  attached  to  the  platforms  on  which  they  rest,  and 
which  constitute  part  of  them,  can  make  no  difference  in  the 
principle.  In  either  case  they  are  attached  to  the  track  and 
adapted  thereto  to  be  moved  thereon.  The  flanges  of  the 
wheels  confine  the  cars  and  engines  to  the  track,  on  which 
they  must  run  and  which  they  are  not  to  leave.  If  they 
leave  it,  they  usually  do  so  to  their  destruction.  Of  the  in- 
tention in  this  case  to  annex  (using  the  term  in  a  technical 
sense)  the  cars  and  engines  to  the  track,  there  is  the  most 
abundant  evidence.  The  mortgage  shows  it.  It  is  obvious, 
too,  from  the  character  of  the  property  and  its  relation  to  the 
railroad.  These  latter  considerations  are  of  great  importance 
in  that  connection.  Said  the  court,  in  Blanche  v.  Rogers,  uhi 
supra :  "  The  nature  of  this  lyroperty  and  its  relation  to  the 
mortgaged  premises  are  not  such  as  to  justify  the  conclusion 
that  the  mortgagor  had  any  intent  to  annex  these  chattels  and 
make  them  a  permanent  accession  to  the  freehold ;  the  mort- 
gage contains  no  evidence  of  such  intent."  The  principle  on 
which  the  conclusion  at  which  I  have  arrived  upon  this  sub- 
ject is  based,  has  been  recognized  by  the  federal  courts,  in  the 
circuit  court  of  the  United  States  for  the  northern  district 
of  Ohio,  in  Coe  v.  Pemiock,  ubi  supra  ;  by  the  United  States 
supreme  court,  in  Gue  v.  Tidewater  Canal  Co.,  24,  How.  8. 
C.  257;  in  Minnesota  Co.  v.  St.  Paid  Co.,  2  Wall.  609 ; 
in  Railroad  Co.  v.  James,  6  Wall.  750,  and  in  the  circuit 
court  of  the  United  States  for  the  District  of  Kansas,  in 
Farmers  Loan  and  Trust  Co.  v.  St.  Joseph  &  Denver  City  R. 
R.  Co.,  3  Dillon  ^12.  The  last-mentioned  case  was  decided 
in  1875,  and  presented  the  very  question  now  und(H*  consid- 
eration, under  the  same  circumstances.  The  opinion  was 
delivered  by  Mr.  Justice  Miller,  and  was  fully  concurred  in 
by  Judge  Dillon.  Justice  Miller  there  said  that,  after  hav- 
ing taken  time  to  consider  the  question,  his  judgment  was 
that  it  was  not  necessary,  as  to  the  rolling  stock,  to  record  the 
instrument  as  a  chattel  mortgage ;  that  as  to  that,  it  was- 
sufficient  even  as  to  creditors  that  the  mortgage  was  duly 
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registered  as  a  mortgage  of  real  estate.  He  added  that,  in  his 
opinion,  rolling  stock  and  other  property  strictly,  and  properly 
appurtenant  to  the  road  are  part  of  the  road,  and  that  they 
were  covered  by  the  mortgage  in  question,  which  in  its  terms 
■embraced  rolling  stock. 

He  further  says  :  "  The  cases  are  conjflicting  upon  the  point 
as  to  the  nature  of  rolling  stock,  but,  considering  the  particu- 
lar character  of  a  railroad,  the  true  principle  is  the  one  above 
stated."  The  views  which  I  have  expressed  are  applicable  to 
the  station-houses,  engine-houses  and  freight-houses,  and  the 
workshops  of  the  company,  with  their  appurtenances,  and 
also  to  the  piers  and  wharves  and  their  appendages  ;  to  the 
water-tanks  and  other  property  of  a  like  character  levied  on 
by  the  judgment  creditors.  All  such  property  is  covered  by 
the  terms  of  the  mortgage,  and  is  part  of  the  realty.  Xot  so 
the  tools  and  implements,  the  furniture  of  the  station-houses, 
or  any  other  property  of  a  personal  character  which  is  such  as 
is  commonly  used  for  other  than  railway  purposes.  Farmers 
Loan  and  Trust  Co.  v.  St.  Joseph  and  Denver  City  R.  R.  Co., 
ubi  supra. 

The  mortgagees,  according  to  the  terms  of  the  mortgage, 
were  to  remain  in  possession  until  forfeiture.  The  rolling 
stock  was  mortgaged  with  the  road,  and  it  was  fixtures 
necessary  to  the  operation  of  the  road.  Xow,  if  it  were 
conceded  that  the  rolling  stock  is  personal  property,  its  neces- 
sary connection  with  the  mortgaged  real  estate,  the  necessity 
which  existed  to  use  it  in  order  to  use  the  real  estate  itself, 
the  peculiar  connection  between  tlie  rolling  stock  and  the 
road,  are  of  themselves  sufficient  reasons  for  holding  that 
the  provision  of  the  act  concerning  mortgages,  requiring 
immediate  delivery  and  continued  possession  of  chattels 
mortgaged,  or  filing  instead  thereof,  is  inapplicable  to  such 
mortgages. 

The  complainant  insists  that  he  had  possession  of  all 
the  property  in  question  at  the  time  when  the  judgment 
was  recovered,  and  that  therefore  if  the  property  be  re- 
garded  as   pei'sonal   property,  he   is   still   entitled   to   it  as 
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against  the  judgment  creditors,  notwithstanding  the  fact  that 
the  mortgage  .was  not  filed.  The  proof  is  that  the  possession 
of  all  the  mortgaged  property  was  delivered  up  by  the  mort- 
gagors to  the  complainant  and  his  cotrustee  (since  deceased), 
as  mortgagees,  on  the  20th  of  December,  1873,  but  the  busi- 
ness continued  to  be  transacted  in  the  name  of  the  railrc*id 
company  until  the  31st  of  that  month,  because  of  the  diffi- 
culty of  closing  the  accounts  of  the  railroad  before  the  end  of 
the  month.  Possession  was  taken  by  the  mortgagees  on  the 
1st  of  January,  1874,  and  the  business  of  the  railroad  was 
conducted  by  them  until  the  12th  of  that  month,  when  they 
were  compelled  to  discontinue  it  by  reason  of  a  strike  of  the 
employees  upon  the  road  because  of  nonpayment  of  their  wages 
by  the  company. 

The  road,  from  that  time  to  some  time  in  the  following 
February,  ceased  to  be  operated,  and  the  chancellor,  under  an 
act  of  the  legislature,  passed  in  the  last-mentioned  month, 
entitled  "  An  act  for  the  relief  of  citizens  on  the  line  of  any 
railroad  that  has  or  may  hereafter  fail  or  neglect  to  operate " 
(P.  L.  of  1874  P'  1^\  appointed  are  ceiver  to  operate  the  road,^ 
who  took  possession  thereof  and  operated  it  accordingly  until 
the  1st  of  May  following,  when,  on  the  petition  of  the  com- 
plainant that  he  might  be  permitted  to  resume  the  possession, 
possession  was  giv^en  to  him  by  the  order  of  this  court. 

The  act  concerning  mortgages  provides  that  every  mortgage 
or  conveyance  intended  to  operate  as  a  mortgage  of  goods  and 
chattels  thereafter  made  (the  act  was  approved  March  24th, 
1864,  Rev.  p.  708),  which  shall  not  be  accompanied  by  an 
immediate  delivery  and  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  mortgaged,  shall  be  abso- 
lutely void  as  against  the  creditors  of  the  mortgagor  and  as 
against  subsequent  purchasers  and  mortgagees  in  good  faith, 
unless  the  mortgage,  or  a  copy  thereof,  shall  be  filed  as 
directed  in  the  second  section  of  the  act.  The  provision  of 
the  act  as  to  delivery  and  possession  is  clear  and  explicit. 
The  legislature  intended  that  notice  of  the  existence  of  a 
mortgage  of  chattels  should  be  necessary  to  its  validity  a& 
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against  creditors  and  bona  fide  purchasers  or  mortgagees,  and 
that  that  notice  should  be  by  immediate  delivery  to  and 
actual  possession  by  the  mortgagee  of  the  things  mortgaged, 
or  where  the  mortgagor  was  to  remain  in  possession,  by  filing 
the  mortgage  in  a  public  recording  office,  the  office  of  the 
county  clerk,  or  register  of  deeds  where  the  office  of  register 
exists. 

The  mischief  was  the  facility  with  which  debtors  protected 
their  property  from  their  honest  creditors  by  means  of  secret 
mortgages  of  their  goods  and  chattels,  after  obtaining  credit 
on  the  faith  of  their  ownership  of  them.  The  remedy  in- 
tended to  be  applied  was  to  require  mortgagees  of  chattels  to 
take  open  possession  thereof  at  once  on  the  delivery  of  the 
mortgage,  and  retain  it  continuously,  keeping  the  mortgaged 
property  in  their  hands  until  their  mortgage  claim  upon  it 
should  have  been  satisfied ;  or,  if  that  should  not  be  done,  to 
require  them  to  give  public  notice,  by  filing,  of  the  existence 
of  the  mortgage.  The  fact  that  the  mortgagee  has  taken 
possession  before  the  creditor  recovered  judgment,  will  not 
give  validity  to  a  chattel  mortgage  which  has  not  been  filed, 
and  where  possession  was  not  taken  on  the  delivery  of  the 
mortgage.  The  complainant's  mortgage,  therefore,  as  to  the 
things  mortgaged  which  are  personal  property,  is  void  as 
against  the  judgment  creditors. 

The  Lehigh  Car  Manufacturing  Company,  in  July  and 
August,  1873,  sold  and  delivered  to  the  New  Jersey  South- 
ern Railroad  Company  seventy-five  box  cars,  at  the  price  of 
$805  each,  under  a  written  contract  between  the  two  com- 
panies, dated  April  7th,  1873,  by  which  the  car  company 
agreed  to  build  one  hundred  cars  for  the  railroad  company, 
to  be  delivered  at  Wilmington,  Delaware  •  the  price,  in  the 
language  of  the  contract,  to  be  payable  on  delivery  of  each 
twenty-five  cars,  in  the  notes  of  the  railroad  company,  at 
four  months,  with  interest,  with  first  mortgage  bonds  of  the 
railroad  company,  at  seventy  per  cent.,  as  collateral  security. 
Of  the  cars  mentioned  in  the  agreement,  seventy-five  were 
delivered  at  Farmingdale,  in  this  state,  the  place  designated 
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by  the  parties  for  the  purpose,  snbsequently  to  the  making 
of  the  agreement.  The  remaining  twenty-fiv^e  were  manu- 
factured, but  were  not  delivered  because  of  the  insolvency 
of  the  railroad  company  at  the  time  when  they  were  ready 
for  delivery.  The  receipt  for  the  twenty-five  which  were 
first  delivered,  is  for  $19,477  (freight  to  Farmingdale  being 
deducted),  and  is  dated  on  the  18th  of  August,  1873.  The 
receipt  for  the  fifty  cars  is  for  |25, 913.28,  and  is  dated  Sep- 
tember 4th,  1873.  These  last-mentioned  cai's  appear,  fc>y  a 
memorandum  on  the  railroad  company's  voucher,  to  have 
been  delivered  on  the  27th  of  August  preceding.  From  the 
amount  of  the  price  of  the  seventy -five  cars  the  railroad  com- 
pany deducted  freight  to  Farmingdale,  and  also  $13,200.72 
for  alleged  deficiency  in  the  quality  of  the  wheels  of  the  cars. 
For  the  amount  mentioned  in  the  receipt  of  August  18th, 
four  notes,  for  $5,040.14  each,  were  given,  with  twenty-nine 
bonds,  called  consolidated  first  mortgage  bonds.  These  notes 
were  made  by  the  railroad  company,  and  included  interest  for 
the  time  they  were  to  run.  For  the  amount  receipted  for  on 
the  4tli  of  September,  five  notes  made  by  the  company,  for 
$5,365.54  each,  were  given.  These  notes  were  payable  at 
six  months  after  date,  and  included  interest  from  their  date 
to  the  time  of  their  maturity.  As  collateral  to  them  the  rail- 
road company  delivered  to  the  car  company  thirty-nine  bonds 
of  the  same  sort  as  these  above  mentioned,  given  to  secure 
the  former  notes.  No  other  security  than  the  bonds  was 
given  for  any  of  the  notes.  The  notes  which  were  given  on 
the  18th  of  August  matured  on  the  21st  of  December,  1873, 
and  the  others  on  the  7th  of  March,  1874.  On  the  20th  of 
December,  1873,  the  railroad  company,  having  become  insolv- 
ent, delivered  possession  of  their  railroad  and  rolliug  stock, 
as  before  stated,  to  the  trustees  of  the  first  mortgage  bond- 
holders. None  of  the  notes  were  paid.  For  the  amount, 
$13,200.72,  retained  for  alleged  deficiency  in  the  quality  of 
the  wheels,  no  payment  was  ever  made  or  note  given.  The 
railroad  company  appear  to  have  become  satisfied  with  the 
quality  of  the  wheels,  and  in  November,  1872,  Mr.  Serat,  the 
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.superintendent,  offered  to  give  to  the  car  company  the  note& 
of  the  railroad  company  for  the  $13,200.72,  hut  the  car  com- 
pany declined  to  receive  them  without  collateral  security,  and 
that  the  railroad  company  could  not  give. 

The  wheels  of  the  cars  were  furnished  by  the  Taylor  Iron 
Works  Company,  under  an  agreement  between  them  and 
the  car  company,  by  which  they  agreed  to  take  in  payment 
for  them  the  same  securities,  principal  and  collateral,  in 
which  the  car  company  were  to  receive  payment  for  the  cars 
under  the  contract  between  them  and  the  railway  company. 
For  the  wheels  furnished  for  the  twenty-five  cars  first  deliv- 
ered they  received  from  the  car  company,  in  payment,  the 
notes  of  the  railroad  company,  with  their  proportion  of  the 
collaterals.  After  the  fifty  cars  had  been  delivered,  the  car 
company  were  informed  that  the  bonds  which  they  had  re- 
ceived, as  collateral  to  the  notes  given  for  the  price  of  the 
twenty-five  cars,  were  not  first  mortgage  bonds  of  the  rail- 
road company,  and  after  the  settlement  on  the  4th  of  Sep- 
tember had  been  made,  the  president  of  the  car  company,, 
who  had  acted  for  them  in  that  settlement,  stated  to  the 
secretary  (who  was  also  auditor)  of  the  railroad  company 
that  he  had  been  informed  that  those  bonds  were  not  first 
mortgage  bonds,  but  the  secretary  assured  him  that  they 
were,  indeed,  such.  In  November,  1873,  the  car  company 
and  the  Taylor  Iron  Works  Company  having  ascertained 
that  the  bonds,  so  far  from  being  first  mortgage  bonds  of 
the  railroad  company  (which  were  a  good  setmrity),  were 
entirely  worthless,  the  president  of  the  car  company  there- 
upon determined  to  come  to  this  state  to  demand  the  return 
of  the  cars,  but  was  prevented  by  the  illness  of  his  wife  from 
so  doing.  The  president  of  the  iron  Avorks  company,  how- 
ever, came  and  made  a  demand  on  the  railroad  company 
for  the  return,  because  of  the  fraud  in  the  securities,  of  the 
wheels  which  his  company  had  furnished.  This  demand  was 
refused.  Subsequently,  in  tlie  latter  part  of  January  or  early 
in  February  following,  the  attorney  of  the  car  company 
made  a  demand  on  the  complainant  in  this  suit,  then  mort- 
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gagee  in  possession,  for  the  return  of  the  cars,  tendering  to 
hira,  at  the  same  time,  all  the  notes  and  bonds.  When  the 
demand  was  made  by  the  president  of  the  iron  works  com- 
pany no  tender  of  either  the  notes  or  bonds  was  made.  The 
car  company,  after  the  demand  made  by  them,  brought  an 
action  of  replevin  to  recover  the  cars.  This  suit  was  then 
pending,  and  that  action-  was  therefore  restrained  by  this 
court,  and  the  litigation  transferred  to  this  forum.  The 
complainant  insists  that  the  car  company  cannot  be  per- 
mitted to  rescind  the  contract  of  sale  and  retake  the  cars, 
because  they  did  not  elect  to  do  so  within  a  reasonable 
time.  The  delivery  of  the  cars  and  the  delivery  of  the 
notes  and  mortgages  as  security  for  the  price  were,  by  the 
terms  of  the  contract,  to  be  simultaneous.  Where  payment 
and  delivery  are  agreed  to  be  simultaneous,  and  payment 
is  omitted,  evaded  or  refused  by  the  vendee  upon  getting 
possession  of  the  goods,  the  seller  may  immediately  reclaim 
them.  C kitty  on  Con.  {11th  Am.  ed.)  538.  "  It  is  not 
necessary,"  say  the  court  in  Whitwell  v.  Vincent,  Jf.  Pick.  4-4-9, 
"  in  order  to  make  the  delivery  conditional,  that  an  express 
declaration  should  be  made  to  that  eifect  at  the  time  of 
delivery.  It  is  sufficient  if  enough  appears  to  show  that  such 
was  the  understanding  of  the  parties."  See  also  D'TFo^  v. 
Babhett,  4  Mason  289^  and  Haggerty  v.  Palmer,  6  Johns.  Ch. 
437;  Copland  v.  Bosquet,  4  Wash.  C.  C.  588,  and  Hammett 
V.  Linneman,  48  N.  Y.  399.  "  If  a  vendor,"  say  the  court 
in  Harris  v.  Smith,  3  S.  &  P.  20,  "  rely  on  the  promise  of 
the  vendee  to  perform  the  conditions  of  the  sale  and  deliver 
the  goods  absolutely,  the  right  of  property  will  be  changed 
although  the  conditions  be  never  performed.  But  where 
performance  and  delivery  are  understood  by  the  parties  to  be 
simultaneous,  possession  obtained  by  artifice  and  deceit  will 
not  avail.  The  fraud  will  vitiate  the  whole  transaction." 
That  the  car  company  were  defrauded  in  the  transaction 
under  consideration,  there  is  no  room  to  doubt.  They  were 
to  receive  as  collateral  security  some  of  the  very  bonds  for 
the   holders   of  which   the   complainant   is   trustee,  and  the 
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price  of  their  cars  was  to  be  secured  to  them  by  the  very 
mortgage  on  which  this  suit  was  brought.  Instead  of  l^ing 
a  security  to  them  for  the  price  of  their  jiroperty,  it  will,  if 
their  claim  to  rescind  be  not  allowed,  be  the  means  by 
which  their  property  will  be  taken  without  compensation 
for  the  benefit  of  the  first  mortgage  bondholders.  As 
before  remarked,  there  is  no  rooiji  to  doubt  that  they  were 
grossly  defrauded  in  the  substitution  of  what  was  called  the 
consolidated  first  mortgage  bonds  for  the  first  mortgage 
bonds  of  the  railroad  company.  ]Mr.  Bentley,  by  whom  the 
contract  was  made  for  the  latter  company,  expressly  testifies 
that  by  the  first  mortgage  bonds  of  the  railroad  company 
was  meant  exactly  what  the  expression  implies ;  and  he  tes- 
tifies, also,  that  the  company  had  such  bonds  to  the  amount 
of  ^170,000  when  the  contract  was  made.  The  bonds 
given  to  the  car  company  as  such  bonds  were  undeniably 
M'orthless.  They  were  endorsed  "  New  Jersey  Southern  Hail- 
road  Company  First  Mortgage  Consolidated  Bonds."  The 
secretary  and  auditor  of  the  railroad  company,  when  in- 
quired of  about  the  character  of  the  bonds,  put  an  end  to 
the  apprehension  of  the  president  of  the  car  company  by 
assuring  him  that  they  were  indeed  the  first  mortgage 
bonds  of  the  railroad  company.  The  bonds  purport  to 
be  part  of  an  issue  of  §7,000,000,  the  payment  of  which 
is  alleged  to  be  secured  by  a  trust  deed  or  mortgage  of 
even  date  therewith,  made  by  the  New  Jersey  Southern 
Railroad  Company  to  John  R.  Garland  and  Walter  B. 
Palmer,  trustees,  and  conveying  to  those  trustees,  among 
other  things,  "  the  entire  railways  of  the  said  company 
and  the  consolidated  railways  running  within  the  states  of 
New  Jersey,  Maryland  and  Delaware,  together  with  the 
franchises,  privileges,  tolls,  income,  profits  and  property 
of  the  said  company."  The  bonds  further  state  that  the 
series  represents  the  only  and  entire  funded  debt  of  the 
New  Jersey  Southern  Railroad  Company  after  the  bonds 
of  the  said  consolidated  railroad  companies  shall  have  been 
exchanged.      The  consolidation  of  railroad  companies  men- 
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tioned  in  the  bond  never  existed.  The  bonds,  therefore,  were 
baseless.  Their  history  is  told  by  Mr.  Bentley,  by  whom 
the  contract  with  the  car  company  for  the  cars  in  question 
was,  as  before  stated,  made  on  behalf  of  the  railroad  com- 
pany. He  narrates  a  conversation  with  Jay  Gould  on  the 
subject.  He  says :  "  Mr.  Gould — he  then  was  president  of 
the  road — instructed  me  to  get  up  a  consolidated  bond,  I 
think  for  seven  millions,  and  provision  was  made  for  retiring 
the  outstanding  bonds  of  the  company,  I  think  about  three 
millions  and  a  half;  I  complied  with  his  request,  and  the 
text  I  think,  was  done  by  Judge  Green ;  I  took  it  to  Mr. 
Gould,  and  he  interlined  a  number  of  railroads — two  or  three 
additional  railroads — to  be  mortgaged  ;  I  said  to  him,  '  You 
don't  own  these  roads,  and  therefore  can't  mortgage  them,' 
but  he  replied  that  before  the  bonds  would  be  issued  he 
would  obtain  them  by  foreclosure  or  by  an  ari'angement  so 
that  they  would  go  in  and  be  mortgaged."  Mr.  Bentley  adds 
that  he  never  knew  that  the  consolidation  was  perfected. 

Mr.  Morosini,  the  secretary  of  the  railroad  company,  says, 
in  his  testimony,  that  though  the  bonds  declared  on  their  face 
that  they  represented  the  only  and  entire  funded  debt  of  the 
New  Jersey  Southern  Railroad  Company  after  the  bonds  of 
all  the  "  said  consolidated  railroad  companies "  should  have 
been  exchanged,  no  arrangements  were  made  for  exchanging 
the  bonds.  There  can  be  no  doubt  that  had  the  president  of 
the  car  company  known  of  the  fraud  he  would  have  taken 
immediate  steps  to  recover  the  property  which  his  company 
had  delivered  on  the  faith  of  the  security. 

The  sale  was  clearly  conditional,  the  condition  being  that 
the  security  provided  for  in  the  contract  should  be  given 
simultaneously  with  tke  delivery  of  the  property.  There  is 
no  evidence  of  waiver.  "  Waiver,"  says  Chief  Justice  Shaw, 
in  Farlow  v.  Ellis,  15  Ghcay  229,  "  is  a  voluntary  relinquish- 
ment or  renunciation  of  some  right,  or  foregoing  or  giving  up 
of  some  benefit  or  advantage,  which,  but  for  such  waiver,  the 
party  relinquishing  would  have  enjoyed.     It  may  be  proved 
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by  express  declaration,  i>r  by  acts  and  declarations  manifest- 
ing an  intent  and  purpose  not  to  claim  the  supposed  advan- 
tage, or  by  a  course  of  acts  and  conduct,  or  by  so  neglecting 
and  failintr  to  act  as  to  induce  a  belief  that  it  was  his  iuten- 
tion  and  purpose  to  waive.  Still,  voluntary  choice  is  of  the 
essence  of  the  waiver,  and  not  mere  negligence  ;  though  from 
such  negligence,  unexplained,  such  intention  may  be  inferred." 
In  this  case  there  is  not  only  no  evidence  of  any  waiver  of 
the  security  provided  for  in  the  contract,  but  there  is,  on  the 
other  hand,  positive  evidence  to  the  contrary ;  inquiry  based 
on  statements,  which  had  come  to  the  ears  of  the  vendors,  of 
the  true  character  of  the  bonds,  and  that,  too,  after  they  had 
been  received  by  the  car  company  as  security  for  846,988.26, 
no  part  of  which  had  been  paid. 

The  bonds  were  received  on  the  belief  that  they  were 
genuine  first  mortgage  bonds.  After  they  had  been  so  re- 
ceived the  railroad  company  quieted  the  apprehension  of  the 
car  company  by  assuring  them  of  their  genuineness.  The 
president  of  the  latter  company  testifies  that  Mr.  Morosini, 
the  secretaiy  of  the  railroad  company,  satisfied  him  that  the 
bonds  were  the  first  mortgage  bonds,  and  he  was  satisfied 
that  they  were  safe.  He  adds  that  he  believed  Mr.  ^lorosini, 
that  his  statements  were  correct,  and  went  away  relieved  in 
his  mind. 

Very  shortly  afterwards  the  railroad  company  became  in- 
solvent. In  November  it  had  no  security  to  give  for  the 
$13,200.72  retained  for  the  alleged  deficiency  in  the  quality 
of  the  car  wheels,  and  in  the  latter  part  of  December  its  rail- 
road, with  its  appurtenances,  passed  out  of  its  control  into 
the  hands  of  the  trustees  of  the  fii-st  mortgage  bondholders. 

The  delivery  of  the  cars  was,  by  the  agreement  as  modi- 
fied, to  be  at  Farmingdale.  They  passed  into  the  hands  of 
the  railroad  company  by  no  other  delivery  of  possession 
than  that  contemplated  by  the  agreement,  which  also  pro- 
vided for  the  security  for  the  price  simultaneously  with  the 
delivery. 
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In  Clough  v.  London  and  N.  W.  Railway  Co.,  L.  R. 
{7  Exch.)  26,  it  was  held,  in  a  case  in  many  respects  similar  to 
this,  that  under  such  circumstances  the  property  passed  by 
the  contract  of  sale ;  that  the  contract  was  not  void,  but  only 
voidable  at  the  election  of  the  fraudulent  vendor ;  that  he 
had  the  right  of  this  election  at  any  time  after  knowledge  of 
the  fi-aud,  until  he  had  affirmed  the  sale  by  express  words  or 
unequivocal  acts;  that  he  might  keep  the  question  open  as 
long  as  he  did  nothing  to  affirm  the  contract,  and  that  so  long 
as  he  had  made  no  election,  he  retained  the  right  to  avoid  it, 
subject  to  this  :  that  if,  while  he  was  deliberating,  an  innocent 
third  party  had  acquired  an  interest  in  the  property,  or  if,  in 
consequence  of  his  delay,  the  position  even  of  the  wrong-doer 
was  affected,  he  would  lose  his  right  to  rescind ;  that  his  elec- 
tion in  that  case  was  properly  made  by  a  plea  claiming  the 
goods  on  the  ground  that  he  had  been  induced  to  part  with 
them  by  fraud,  and  that  there  was  no  necessity  for  any  ante- 
oedent  declaration  or  act  in  pais,  and  that  the  vendor  was  not 
bound  in  his  plea  to  tender  the  return  of  money,  and  an 
acceptance  which  he  had  on  the  sale  received,  on  account  of 
the  purchase-money,  from  the  plaintiff's  confederate  in  the 
fraud,  who  bought  the  goods  and  caused  them  to  be  sent  to 
the  plaintiff;  because  the  money  was  received,  not  of  the 
plaintiff,  but  of  the  confederate,  who  was  not  a  partv  to  the 
action. 

In  the  case  before  me,  the  election,  though  it  was  not  made 
until  the  demand  and  tender  in  January  or  February,  1877, 
was  not  too  late.  Nor  was  the  railroad  company  in  anywise 
prejudiced  by  the  delay  in  electing.  The  bonds  given  to  the 
car  company  were  of  no  value.  The  fact  that  the  car  com- 
pany had  the  railroad  company's  notes  did  not,  in  anywise, 
injuriously  affect  the  railroad  company.  In  fact,  the  latter 
■company  has  never  paid  anything  whatever  for  the  cars.  The 
•cost  price  was  nearly  $60,000.  Nor  does  it  appear  that  any 
innocent  third  party  acquired  any  interest  in  the  property 
while  the  car  company  w^ere  deliberating.     If  not,  there  is  no 
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reason  why  relief  should  not  be  granted  to  that  company. 
The  cars  were  delivered  between  the  15th  of  July  and  the 
22d  of  August  (both  days  inclusive),  1873. 

The  debt  of  the  Lackawanna  Coal  and  Iron  Company  was, 
as  appears  by  their  answer,  contracted  some  time  in  the 
summer  of  1873,  but  at  what  particular  time  it  does  not 
appear.  Mr,  Morosini  testifies  that  when  the  bonds 'Were 
given  to  the  Lehigh  Car  Manufacturing  Company  the  rail- 
road company  had  none  of  the  first  mortgage  bonds,  and  had 
not  had  any  since  the  1st  of  May,  1873.  They  had  there- 
fore all  been  negotiated  before  the  transactions  under  consid- 
eration took  place.  Besides,  the  Lackawanna  Coal  and  Iron 
Company  and  the  first  mortgage  bondholders  stand  in  the 
place  of  the  railroad  company,  and  any  claim  they  may  have 
to  or  upon  the  property  is  subject  to  the  vendor's  lien. 

Messrs.  A.  P.  Berthoud  &  Co.  claim  a  lien  prior  to  the 
mortgage  of  the  complainant,  under  the  provisions  of  the 
"act  to  secure  to  mechanics  and  others  payment  for  their 
labor  and  materials  in  erecting  any  building"  (Rev.  p.  4-4''^)y 
for  work  and  materials  done  and  furnished  by  them  in  build- 
ing, for  the  New  Jersey  Southern  Railroad  Company,  docks, 
wharves  and  piers,  and  a  bridge  and  floats  at  the  terminus  of 
the  Long  Branch  and  Sea  Shore  Railroad,  on  Shrewsbury 
river,  a  navigable  river  of  this  state,  at  Sandy  Hook.  The 
work  was  done  under  a  contract  between  them  and  the 
Southern  Railroad  Company,  made  in  May,  1873.  It  was 
completed  on  the  21st  of  November  following.  The  lien 
claim  was  filed  on  the  23d  of  July,  1874,  and  summons  was 
issued  thereon,  on  the  16th  of  October  following,  against 
the  Southern  Railroad  Company  as  builders,  and  the  Long 
Branch  and  Sea  Shore  Railroad  Company  as  owners.  The 
lien  is  claimed  under  the  tenth  section  of  the  act,  by  which 
the  lien  given  by  the  act  as  it  stood  originally  was  extended 
to  all  docks,  wharves  and  piers  erected  upon  any  navigable 
river  in  this  state,  and  to  the  lots  of  land  in  front  of  which 
such  docks,  wharves  or  piers  may  be  erected,  and  to  all  the 
interest  of  the  owner  or  owners  of  such  land  in  the  soil  or 
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waters  of  such  navigable  river  in  front  of  those  lands,  for  all 
debts  contracted  by  the  owner  or  owners  thereof,  or  by  any 
other  person  with  the  consent  of  such  owner  or  owners,  in 
writing,  for  work  done  or  materials  furnished  for  or  about 
the  erection  or  filling  in  of  such  docks,  wharves  or  piers. 
JRev.  p.  670  §  10.  At  the  time  of  making  this  contract  the 
Southern  Railroad  Company  were  in  possession  of  the  Long 
Branch  and  Sea  Shore  Railroad,  and,  under  the  power  given 
to  them  by  act  of  the  legislature,  had  effected  substantially  a 
consolidation  of  the  two  companies.  So  that  the  railroad  of 
the  Long  Branch  and  Sea  Shore  Company  and  its  appurte- 
nances were,  in  fact,  in  equity,  the  property  of  the  Southern 
Company.  Their  ownership  was  only  equitable,  however. 
The  legal  title  to  the  property  still  remained  in  the  Long 
Branch  and  Sea  Shore  Company.  The  Southern  Company 
took  possession  of  the  Long  Branch  and  Sea  Shore  road  in 
June,  1870,  and  operated  it  on  their  own  account  and  as  their 
own  property  from  that  date  to  December  31st,  1873,  at  or 
about  which  time  the  trustees  for  the  first  mortgage  bond- 
holders took  possession.  In  order  to  preserve  the  integrity 
of  the  subject  of  the  litigation  in  this  suit  until  this  court 
could  pass  upon  the  various  conflicting  claims  thereon,  the 
proceedings  at  law  to  enforce  the  lien  claim  were  stayed  by  in- 
junction of  this  court  on  the  filing  of  tiie  supplemental  bill  in 
this  cause. 

■  The  question  of  the  validity  of  the  Hen  claim  is  therefore 
to  be  adjudicated  upon  h^re.  Various  grounds  of  objection 
to  the  claim  are  urged.  It  is  insisted  that  it  is  invalid  be- 
cause the  bill  of  particulars  does  not  state  the  time  when  the 
work  was  done  or  the  materials  provided.  The  amount  de- 
manded by  the  lien  claim  is  $59,696.76,  besides  interest.  Of 
this  amount  all  but  $396.53  is  for  work  done  and  materials 
provided  under  the  contract.  The  items  of  the  claim  of 
$396.53  are  given  with  all  the  particulars  required  by  the 
statute.  As  to  the  contract  work  and  materials,  the  claim 
states  that  they  were  done  and  furnished  by  contract  "  within 
a  year  last  past,"  and  the  bill  of  particulars  sufficiently  par- 
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ticularizes  the  amount  and  kind  of  labor  performed  and  ma- 
terials furnished  (stating  the  price),  and  declares  that  they 
were  done  and  provided  up  to  the  21st  day  of  November, 
1873,  and  in  that  connection  states  that  the  work  was  done 
and  the  materials  furnished  by  contract,  at  the  prices  men- 
tioned in  the  bill  of  particulars.  The  statement  thus  made  is 
a  compliance  with  the  requirements  of  the  mechanics  lieu  law, 
in  a  case  where  the  lien  is  claimed  for  work  done  and  materials 
furnished  by  contract.  The  act  provides  that  in  such  case 
"  the  bill  of  particulars  need  not  state  the  particulars  of  the 
labor  or  materials,  further  than  by  stating  generally  that  cer- 
tain work  therein  stated  was  done  by  contract  at  a  price  men- 
tioned." In  Associates  of  the  Jersey  Company  v.  Davison,  5 
Dutch.  Jf.ld,  Jf21,  the  court  recognizes  the  wide  distinction  in 
the  respect  under  consideration  between  the  requisites  of  a  bill 
of  particulars  where  the  work  was  done  or  materials  pro- 
vided by  contract,  and  its  requisites  in  a  case  where  there 
was  no  contract.  Under  the  mechanics  lien  law  of  Pennsyl- 
vania {^Act  of  June  16th,  1836,  §  12),  which  required  that 
one  who  filed  a  lien  claim  for  materials  or  work  should  set 
forth  in  it  the  time  of  delivering  the  materials  or  doing  the 
work,  it  was  held  that  where  the  work  was  done  or  the  mate- 
rials furnished  under  an  entire  contract,  the  different  times 
when  the  work  was  performed  or  the  materials  delivered 
need  not  be  stated,  but  that  one  date  was  sufficient,  and  the 
claim  would  be  good  if  the  evidence  proved  that  the  com'- 
pletion  of  the  contract  was  within  six  months  from  the  time 
when  the  claim  was  filed.  Fourth  Baptist  Church  v.  Trout, 
28  Pa.  St.  153.  Certainty  to  a  common  intent  is  all  that  is 
required  in  such  case.  Besides,  in  this  case,  if  more  particu- 
larity were  required,  an  amendment  of  the  lien  claim  would 
be  permitted,  under  the  provisions  of  the  fourteenth  sec- 
tion of  the  act.  Ren.  p.  671.  The  complainant  has  had 
full  knowledge,  from  the  testimony  in  the  cause,  of  the 
particulars  of  the  claim,  as  fully  as  they  can  be  furnished. 
The  summons  was  issued  within  one  year  from  the  time 
when  the  last  work  was  done.     That  appears,  by  the  bill  of 
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jparticalars,  to  have  been  done  on  the  21st  of  November, 
1873,  and  the  summons,  as  before  stated,  was  issued  in  July, 
1874. 

Besides  the  construction  at  Sandy  Hook,  the  contract  pro- 
vided for  other  works — a  bridge  and  float  on  the  Delaware, 
at  Smyrna,  in  the  state  of  Delaware,  the  terminus  of  the 
Smyrna  and  Delaware  Bay  Railroad,  and  a  bridge  and  float 
at  Bayside,  the  terminus  of  the  Vineland  Railroad.  The 
complainant  insists  that  these  latter  works  were  ultra  vires, 
and  that  none  of  the  payments  made  on  account  of  the  con- 
tract can  lawfully  be  appropriated  to  payment  therefor.  But 
it  appears  that  the  Soutliern  Company,  in  making  payments 
to  the  contractors,  took  receipts  from  them  for  the  money  as 
having  been  paid  on  account,  without  designating  in  the 
receipts  the  work  to  which  it  was  to  be  applied,  and  the  com- 
pany themselves  made  appropriation  of  the  money.  In  such 
case,  where  the  appropriation  is  by  the  debtor,  the  payment  is 
valid,  notwithstanding  the  existence  of  legal  objection  to  the 
<;ontract  under  which  the  work  was  done,  to  the  payment  for 
which  it  was  applied.  Story^s  Eq.  Jur.  §  JfBBh ;  Rohan  v. 
Hanson,  11  Cush.  4-4- 

A  further  objection  is  made  that  the  lien  is  invalidated  by 
a  misstatement  as  to  the  amount  due  on  the  claim.  The  act 
provides  that  any  willful  or  fraudulent  misstatement  of  any 
of  the  matters  required  to  be  inserted  in  the  bill  of  particu- 
lars shall  discharge  the  premises  from  the  lien.  I  see  no 
evidence  of  any  willful  or  fraudulent  misstatement  in  this 
case.  There  is  a  misstatement,  however.  A  large  sum  of 
money  which  was  paid  on  account  of  the  work  and  materials, 
and  which  should  have  been  credited,  has  not  been  credited ;  but 
this  is  evidently  due  to  a  want  of  knowledge  as  to  the  appro- 
priation of  the  payments  made  on  the  contract.  It  is  further 
insisted  by  the  complainant  that  there  is  no  evidence  of  the 
written  consent  of  the  legal  owner,  the  Long  Branch  and  Sea 
Shore  Railroad  Company,  to  the  work  at  Sandy  Hook,  which 
consent  is,  under  the  act,  necessary  where  the  work  is  not 
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(lone  by  the  owner.  Rev.  670  §  10.  That  company,  how- 
ever, admit,  by  their  answer,  that  the  work  was  done  by  their 
consent.  The  objection  does  not  come  from  them,  but  from 
tlie  mortgagee  of  the  Southern  Railroad  Company.  The 
provision  of  the  mechanics  lien  law,  which  requires  the  writ- 
ten consent  of  the  owner,  is  for  the  protection  of  the  owner. 
It  is  a  defence  to  him.  It  is  not,  and  of  course  ought  not  to 
be,  a  defence  to  the  builder.  The  complainant  insists  that 
the  lien,  if  it  exists,  is  subsequent  to  the  encumbrance  of  his 
mortgage  on  the  premises.  That  mortgage,  indeed,  bears  date 
and  was  recorded  before  the  work  and  materials  were  done 
and  provided,  and  it  embraces  the  property  in  question,  but  it 
is  merely  as  after-acquired  property.  The  record  of  the 
mortgage  was  no  notice  to  Messrs.  Berthoud  &  Co.  They 
had  no  actual  notice.  The  mortgage,  of  course,  did  not  in 
terms  cover  this  property  specifically  nor  by  any  description. 
The  mortgagors  did  not,  when  the  mortgage  was  made,  own 
it,  nor,  as  far  as  appears,  even  contemplate  acquiring  it. 
And  again,  it  would  be  the  most  obvious  injustice  to  give  to 
the  mortgagees  in  this  case,  under  these  circumstances,  priority 
of  lien  over  the  mechanics  lien  claimants.  A  mortgage  in- 
tended to  cover  after-acquired  property  can  only  attach  itself 
to  such  property  in  the  condition  in  which  it  comes  into  the 
mortgagor's  hands.  If  it  is  already  subject  to  mortgages  or 
other  liens,  the  general  mortgage  does  not  displace  them, 
though  they  may  be  junior  in  point  of  time.  It  only  attaches 
to  such  interest  as  the  mortgagor  acquires.  United  States  v. 
New  Orleans  R.  R.,  12  Wall.  362.  Here,  indeed,  the  lien 
is  claimed  for  improvements  put  upon  the  property  after 
the  mortgagor  acquired  the  property,  but  such  acquisition 
was  not  by  grant  of  the  property,  but  by  obtaining  a  con- 
trolling interest  in  the  capital  stock  of  the  company  owning 
the  property.  The  lien  claimants  are  entitled  to  priority 
over  the  complainant's  mortgage  for  the  amount  due  on  their 
claim,  with  costs,  including  the  costs  of  their  proceedings  at 
law. 
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Rufus  Blodgett,  James  M.  Quinby  and  William  J,  Par- 
mentier,  as  trustees  for  the  employees  of  the  New  Jersey 
Southern  Railroad  Company,  to  whom  that  company  were 
indebted  for  wages  when  the  strike  above  mentioned  took 
place,  by  their  answer  claim  a  lien  for  those  wages  (but  not 
to  exceed  in  any  case  two  months'  wages)  under  the  provi- 
sions of  the  second  section  of  the  before-mentioned  act  "  for 
the  relief  of  citizens  on  the  line  of  any  railroad  that  has  or 
may  hereafter  fail  or  neglect  to  operate."  That  section  pro- 
vides that  whenever  the  chancellor  shall  appoint  a  receiver 
of  any  railroad  company,  said  receiver  shall  apply  all  unen- 
cumbered personal  effects  and  all  moneys  which  may  be  trans- 
ferred to  him  at  the  time  of  entering  upon  his  duties  as  such 
receiver,  to  the  payment  of  wages  at  that  time  due  the 
employees  of  said  company,  and  the  chancellor  may  from  time 
to  time  make  such  orders  as  he  may  deem  proper  to  equitably 
carry  out  the  provisions  of  that  section  ;  provided,  that  no 
such  payments  shall  be  made  for  more  than  two  months* 
wages.  The  act  was  approved  on  the  12th  of  February, 
1874,  and  took  eifect  immediately.  P.  L.  of  1874-  p.  l^^. 
Under  that  act  William  S.  Sneden  was  appointed  receiver 
in  February,  1874.  Previously  to  that  time  (on  the  26th  of 
December,  1873),  Robert  F.  Stockton  was  appointed  receiver 
under  the  act  "  to  prevent  frauds  by  incorporated  companies.'^ 
It  does  not  appear  that  any  money  was  transferred  to  either  of 
the  receivers  at  the  time  when  he  entered  on  the  duties  of  his 
office.  It  is  claimed,  in  behalf  of  the  employees,  that  unen- 
cumbered personal  effects  within  the  meaning  of  the  act  were 
transferred  to  the  receivers,  and  that  they  ought  to  have 
applied  them  to  the  payment  of  the  wages  due  to  the  em- 
ployees. They  further  insist  that  the  balance,  which  it  is  said 
remained  in  the  hands  of  Mr.  Sneden  when  he  was  dis- 
charged from  his  receivership,  and  which  he  paid  over  to  the 
complainant,  ought  to  have  been  applied  by  him  to  the  pay- 
ment of  the  wages,  and  that  it  ought  now  to  be  so  applied. 
They  also  claim  that  the  lien  extends  to  the  moneys  received 
by  Mr.  Stockton,   receiver,  from  the  United  States  govern- 
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jnent,  after  his  appointment,  for  mail  service  previously  ren- 
dered by  the  railroad  company.  It  will  be  seen  that  the  lieu 
given  by  the  act  is,  by  the  terms  of  the  act,  upon  the  money 
and  unencumbered  effects  transferred  to  the  receiver  at  the 
time  of  entering  upon  the  duties  of  his  office. 

The  only  question  on  this  subject  which  is  pertinent  to  this 
suit  is  whether  the  employees  are  entitled  to  a  lien  upon  any 
of  the  property  which  the  complainant  claims  under  his  mort- 
gage. Of  the  property  which  has  already  been  under  con- 
sideration, no  part  would  be  subject  to  such  lien  except  that 
which  has  been  held  not  to  be  covered  by  the  complainant's 
mortgage.  And  as  to  that,  the  Lackawanna  Coal  and  Iron 
Company  had,  under  their  executions,  a  levy  upon  it  when  the 
act  of  February  12th,  1874,  was  passed.  The  lien  of  the 
employees,  therefore,  is  subsequent  and  subject  to  the  lien  of 
that  company  for  the  amount  of  their  debt  upon  their  judg- 
ment and  executions.  And  the  employees  have,  by  virtue  of 
the  act,  a  lien  for  their  wages  (not  exceeding  two  months' 
wages  in  any  case)  due  to  them  at  the  time  when  Mr.  Sneden 
entered  on  his  duties  as  receiver,  subject  to  the  lien  of  the 
Lackawanna  Coal  and  Iron  Company's  levy.  The  lien  of 
the  employees  cannot  be  extended  beyond  the  provisions  of  the 
act,  which,  though  it  will  receive  a  reasonable  construction, 
cannot,  of  course,  be  so  construed  as  to  diminish  or  impair 
the  obligation  or  lien  of  the  levy  of  the  coal  and  iron  com- 
pany or  the  lien  of  the  complainant's  mortgage. 

A  claim  is  made  on  behalf  of  the  state  for  unpaid  taxes 
upon  the  property  of  the  Southern  Railroad  Company  for 
the  years  1873,  1874  and  1875,  with  interest  thereon.  It  is 
made  under  the  act  "  to  establish  just  rules  for  the  taxation 
of  railroad  corporations,  and  to  induce  their  acceptance  and 
uniform  adoption,"  approved  April  2d,  1873.  P.  L.  of  1873 
jp.  112.  That  act  provided  that  all  taxation  upon  all  railroad 
companies  occupying  and  using  railroads  in  this  state,  whether 
as  lessees  or  otherwise,  should  thereafter  be  made  as  follows : 
first,   such  companies  should  pay,  upon  the  cost,  equipment 
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and  appendages  of  their  railroads,  respectively,  a  state  tax 
after  such  rate  of  taxation  as  might  have  theretofore  been 
fixed  by  law  upon  such  companies,  or,  in  default  thereof,  after 
the  rate  of  one-half  of  one  per  cent,  upon  such  cost.  It  pro- 
vided that  on  or  before  the  1st  day  of  January  in  each  year,, 
the  president  of  every  railroad  corporation  should,  on  oath  or 
affirmation,  make  return  to  the  comptroller  of  this  state  of 
the  cost  of  the  road,  and  cost  of  the  equipment  and  appendages 
of  the  road,  used  by  or  belonging  to  the  corporation  in  this 
state,  specifying  the  items  and  locality  thereof,  and  further 
showing  the  cost  of  said  property  whereon  said  state  tax: 
was  laid,  specifying  its  particular  items  and  their  cost ;  and 
that  thereupon,  within  ninety  days  after  such  return,  payment 
of  the  tax  should  be  made  by  the  company  to  the  state  treasurer, 
and  in  default  of  such  payment  remedy  might  he  had  therefor 
by  suit.  It  further  provided  that  if  the  comptroller  should 
be  dissatisfied  with  the  statement  and  return,  he  might,  within 
six  months  from  the  time  of  making  such  statement  and 
return  to  him,  but  not  afterwards,  bring  suit  in  the  supreme 
court,  in  the  name  and  for  the  use  of  the  state,  against  the 
corporation  making  the  return,  as  for  a  false  return,  and 
might  recover  in  the  action,  upon  proof  thereof,  the  tax  due 
upon  any  property  or  cost  omitted  or  erroneously  stated. 

In  December,  1873,  the  railroad  of  the  Southern  Railroad 
Company  was,  with  its  appendages  and  appurtenances,  deliv- 
ered to  the  complainant  as  mortgagee,  and  was  actually  taken 
into  his  possession  in  January,  1874,  accordingly.  He  re- 
tained possession  thereof,  as  before  stated,  until  the  strike  in 
February  following,  and  resumed  possession  by  leave  of  this 
court  on  the  1st  of  M.. . ,  1874,  and  he  has  been  in  possession 
as  mortgagee  ever  since.  No  statement  or  return  was  made 
by  the  president  of  the  company  in  either  of  the  years  in 
respect  of  which  the  tax  is  claimed,  nor  has  any  been  made 
by  the  complainant  since  he  has  been  in  possession. 

On  or  about  the  26th  of  December,  1873,  a  receiver  of  the 
company  was,  as  before  stated,  appointed  by  this  court  under 
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the  act  "  to  prevent  frauds  by  incorporated  companies,"  and 
that  appointment  is  still  in  force.  At  that  time  the  company 
were  enjoined  from  doing  any  corporate  act  or  exercising  any 
of  their  franchises,  and  the  injunction  has  never  been  dis- 
solved. The  receiver  made  no  statement  or  return  to  the 
comptroller,  nor  Avas  any  application  made  to  him  therefor  or 
to  this  court  (whose  officer  he  was)  in  that  behalf. 

The  claim  made  in  behalf  of  the  state  is  based  merely  upon 
a  computation  of  the  tax  of  one-half  of  one  per  cent,  on  the 
aggregate  amount  of  the  capital  stock  of  the  company  and 
first  mortgage  bonds.  It  is  insisted,  on  behalf  of  the  state, 
that  the  rate  of  tax  having  been  fixed  bv  the  legislature,  and 
it  having  been  the  duty  of  the  corporation,  or  those  who 
claimed  its  property  and  franchises,  to  make  the  annual  state- 
ment and  return  of  the  cost  of  the  railroad  and  its  equipment 
and  appendages,  their  failure  to  discharge  that  duty  could  not 
absolve  the  property  from  the  liability  to  pay  the  tax,  and  the 
state  may  therefore  justly  assume  that  the  capital  stock  and 
first  mortgage  bonds  represented  that  cost,  and  may  lawfully 
require  payment  of  the  tax  accordingly.  Taxation  is  an 
arbitrary  act  of  sovereignty  by  which  the  citizen  is  compelled 
to  make  contribution  to  the  expenses  of  government.  The 
laws  by  which  it  is  imposed,  while  they  receive  a  reasonable 
construction,  are  construed  with  reasonable  strictness  also. 
The  law,  in  the  interest  of  the  property  owner  and  for  his 
just  protection  against  illegal  exactions,  requires  that  the 
modes  provided  by  enactment  for  imposing  and  collecting  the 
tax  shall  neither  be  disregarded  nor  essentially  departed  from, 
but  shall  be  observed. 

The  tax  under  the  law  of  1873  was,  according  to  the 
express  provision  of  the  law,  to  be  levied  upon  the  cost  of 
the  railroad  and  its  equipment  and  appendages.  The  amount 
of  that  cost  was  to  be  fixed,  not  by  the  comptroller,  but  by  the 
president  of  tiie  company,  and  the  only  remedy  given  by  the 
act  for  false  statement  was  an  action  in  the  name  and  for  the  use 
of  the  state  as  for  a  false  return.     None  was  given  for  failure 
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to  make  a  return.  For  nonpayment  of  the  tax  within  the 
time  limited  by  the  act,  the  only  remedy  was  by  suit.  The 
taxation  was  against  the  company.  The  act  declared  no  lien 
for  the  tax  on  the  property  of  the  company.  If  the  president 
of  the  company  failed  in  his  duty  to  make  the  return,  the 
remedy  must  have  been  by  mandamus  to  compel  him  to  make 
it.  If  there  was  no  president,  or  officer  discharging  his  func- 
tions, against  whom  proceedings  to  compel  a  return  might 
have  been  directed,  and  there  was  therefore  a  failure  of 
remedy,  the  fault  was  in  the  legislation.  In  the  case  of  the 
insolvency  of  the  company,  and  proceedings  thereupon,  and 
consequent  prohibition  from  the  exercise  of  corporate  powers, 
and  the  transfer  of  the  custody  and  management  of  then* 
property  and  franchises,  by  order  of  this  court,  to  a  receiver, 
application  to  this  court  might  have  been  made  for  relief  in 
the  premises.  But  where,  as  in  the  present  case,  possession 
was  taken  by  the  mortgagee,  this  court  had  no  control  over 
the  matter,  and  the  state  was  necessarily  left  to  the  conse- 
quences which  flowed  from  the  defective  legislation.  These 
defects  have  been,  to  a  great  extent  at  least,  remedied  by  the 
act  of  1876,  "providing  for  state  taxes  on  railroads,  and  the 
more  efficient  collection  thereof."  P.  L.  of  1876  p.  129. 
The  provisions  of  that  act  render  more  manifest  and  undenia- 
ble the  defects  of  that  of  1873.  The  claim  made  in  behalf 
of  the  state  in  this  case  is  avowedly  based  on  a  valuation  not 
made  in  conformity  with  the  requirements  of  the  law.  The 
state  itself,  by  its  officers,  attempts  to  fix  for  itself  a  valuation 
upon  the  property  of  the  taxpayer,  in  respect  of  taxes  claimed 
for  years  past,  but  never,  in  fact,  levied.  It  assumes  that  the 
cost  of  the  road  and  its  equipment  and  appendages  was  the 
amount  of  the  capital  stock  and  the  first  mortgage  bonds. 
There  is  no  warrant  of  law  for  such  an  assumption.  But,  be- 
yond that,  there  is  no  authority  for  the  fixing  of  the  amount 
of  the  cost  by  the  comptroller  at  all.  The  law  declared  how 
and  by  whom  that  should  be  fixed.  It  declared  also  when 
the  tax  should  be  levied.  The  claim  made  in  behalf  of  the 
state  for  tax  for  1873,  1874  and  1875  cannot  be  allowed.    No 
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tax  has  been  levied.  The  absence  of  a  necessary  element  ta 
the  imposition  of  the  tax — the  statement  of  the  cost — is  fatal 
to  the  validity  of  the  claim. 


The  Manhattan  Life  Insueance  Company 


Anna  Paulison  and  others. 

The  interruption  of  the  construction  of  a  building  on  account  of  the 
season  of  the  year,  though  it  be  for  months  at  a  time,  will  not  prevent  a 
mechanics  lien  from  attaching  from  the  commencement  of  the  building,  if 
the  construction  be  resumed  without  change  of  design  and  there  is  no  evi- 
dence of  an  abandonment  of  the  intention  to  prosecute  the  work. 


Bill  to  foreclose.    On  final  hearing  on  pleadings  and  proofs. 

Mr.  II.  J.  Mills,  for  complainants. 

Mr.  J.  E.  Stoutenburgh,  for  lien  claimants. 


The  Chancellor. 

The  question  submitted  for  decision,  on  the  statement  of 
facts  agreed  upon  by  counsel,  is  whether  the  lien  claims  are 
entitled  to  priority  over  the  complainants'  mortgage.  The 
work  and  materials,  for  payment  wherefor  those  claims  were 
filed,  were  done  and  furnished  after  the  recording  of  that 
mortgage,  but  the  building  of  th«  house,  for  which  they 
were  so  done  and  furnished,  was  begun  long  anterior  to  the 
date  of  the  mortgage.  The  proxasion  of  the  mechanics  lien 
law,  giving  priority  to  the  lien  claims  over  all  conveyances  and 
encumbrances  made  or  ci'eated  after  the  commencement  of 
the  building,  is  clear  and  explicit.     The  mortgagees  in  this 
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case,  however,  insist  that  .although  the  building  was  begun  in 
1872,  it  has  never  been  completed,  and,  from  time  to  time, 
cessations  in  the  work  of  building  it  have  occurred  for  very 
considerable  periods  of  time  in  the  early  part  of  1873  and  in 
the  winter  following  (their  mortgage  was  made  in  April, 
1875),  and  that  therefore  the  lien  claims  ought  not  to  have 
priority  over  their  mortgage.  The  interruption  of  the  work 
of  constructing  the  building  for  a  short  period,  and  its  subse- 
quent resumption  without  a  change  of  its  original  design  and 
character,  does  not  constitute  a  new  commencement  of  the 
building,  or  affect  the  attaching  of  the  lien  when  the  building 
was  begun.  Gordon  v.  Torrey,  2  MoCart.  112.  According 
to  the  statement  of  the  case,  there  was,  in  the  case  under  con- 
sideration, no  interruption  of  the  building  except  such  as  was 
rendered  necessary  by  the  season  of  the  year.  The  house  was 
of  magnificent  design  and  dimensions.  It  was  to  be  built 
entirely  of  cut  brown  stone,  and  the  work  was  suspended  only 
during  the  building  of  the  walls,  and  then  only  in  the  season 
of  the  year  in  which,  on  account  of  the  weather  and  the  con- 
sequent liability  to  alternate  freezing  and  thawing  of  the 
mortar,  it  is  deemed  injudicious  to  proceed  with  such  work. 
The  building  was  begun  in  the  fall  of  1872,  and  the  excava- 
tion for  the  cellar  was  made  and  the  foundation  walls  built 
during  that  year.  The  work  was  stopped  during  the  follow- 
ing winter,  but  was  resumed  in  the  ensuing  spring,  and  was 
continued  until  winter,  when  it  was  again  suspended,  but  was 
resumed  in  the  spring  of  1874,  when  it  was  proceeded  with 
without  interruption  until  April  or  May,  1876,  and  then, 
owing  to  the  insolvency  of  the  owner,  it  was  again  stopped, 
and  has  never  since  been  resumed.  The  interruptions,  up  to 
the  time  last  mentioned,  were  not  such  as  to  indicate  any, 
even  a  temporary,  abandonment  of  the  design  to  prosecute 
the  work.  It  must  have  been  apparent  to  all  interested,  that 
the  owner  intended  to  prosecute  to  its  completion  the  building 
of  the  edifice  as  originally  designed.  The  lien  claims  are  en- 
titled to  priority  over  the  mortgage. 

20 
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Charles  M.  K.  Paulisox  and  wife 

V. 

John  H.  Van  Iderstine.* 

1.  Where  a  bill  was  filed  to  recover  part  of  the  purchase-money  of  land 
sold  at  a  certain  price  per  city  lot,  and  which,  by  mistake  of  the  vendor 
and  vendee,  was  supposed  to  contain  only  thirty-one  lots,  whereas  there 
were  in  fact  forty-five — Held,  that  the  vendor  was  not  entitled  to  relief: 

(1)  Because  she  had  an  adequate  remedy  at  law. 

(2)  Because  she  had  not  sought  to  rescind  the  contract. 

(3)  Because  it  appeared  that  she  had  waited  nearly  six  years  before  de- 
manding payment,  and 

(4)  Also,  because  it  did  not  appear  that  the  mistake  was  mutual. 

2.  Where  a  bill  was  filed  by  husband  and  wife  in  respect  to  the  wife's 
separate  estate,  objections  to  the  joinder  of  the  husband  as  cocomplainant 
with  his  wife,  made  on  the  final  hearing,  will  not  prevail.  An  amendment 
would  be  ordered. 


Bill  for  relief.     Oii  final  hearing  on  pleadings  and  proofs. 
Mr.  J.  C.  Paulison,  for  complainants. 
Mr.  J.  M.  Emery,  for  defendant. 

The  Chancellor. 

This  suit  is  brought  to  recover  from  the  defendant  $4,900, 
alleged  to  be  due  from  him  to  Mrs.  Paulison,  one  of  the 
complainants,  with  interest  thereon  from  the  3d  of  March, 
1869.  The  ground  of  the  claim  is  that  at  that  date  the  com- 
plainant sold  to  the  defendant  an  unimproved  plot  of  land  in 
the  city  of  Passaic,  in  this  state,  belonging  to  Mrs.  Paulison  ; 
that  the  price  agreed  to  be  paid  therefor  was  $350  a  city  lot  of 
twenty-five  hundred  square  feet ;  that,  owing  to  an  error  in  the 
map  on  which  the  plot  was  laid  down,  the  parties  were  misled 
as  to  its  contents,  and  a  mistake  was  consequently  made  in  com- 
puting the  price,  which  was  fixed  at  §10,900,  instead  of 
$15,800,  it  being  supposed  that  there  were  in  the  property 

*  Affirmed,  2  Stew.  Eq.  294. 
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only  about  thirty-one  city  lots  of  twenty-five  hundred  square 
feet  each,  whereas  it  in  fact  contained  forty-five  of  that  size. 
The  error  on  the  map  was  in  the  figures  indicating  the  length 
of  two  of  the  external  lines  of  the  property,  one  of  which 
was  laid  down  as  three  hundred  and  thirty-nine  and  five- 
tenths  feet,  when  it  should  have  been  five  hundred  and  thirty- 
two  and  eight-tenths  feet,  and  the  other  as  five  hundred  and 
eight  and  five-tenths  feet,  instead  of  seven  hundred  and  six 
and  one-tenth  feet,  the  true  length.  The  negotiation  for  the 
sale  of  the  property  to  the  defendant  was  conducted  on  behalf 
of  Mrs.  Paulison  by  her  husband.  There  can  be  no  doubt 
that  the  alleged  mistake  was  made  by  him  in  estimating  the 
price  at  which  the  property  was  sold ;  nor  that  it  was  made 
by  reason  of  the  error  in  the  map.  The  map  was  one  which 
the  complainants  had  caused  to  be  made. 

The  mistake  in  it  was  not  discovered  by  them  until  Septem- 
ber, 1869,  when  the  city  surveyor,  in  the  course  of  a  survey 
made  by  him  for  a  projected  municipal  improvement,  detected 
the  error.  He  immediately  communicated  his  discovery  to 
Mr.  Paulison.  The  defendant  appears  to  have  discovered  it 
at  an  earlier  day  by  pacing  one  of  the  lines.  Though  the 
matter  appears  to  have  been  the  subject  of  some  conversation 
between  the  defendant  and  two  or  three  of  his  acquaintances, 
neither  of  the  complainants  ever  spoke  to  him  in  reference  to 
it  up  to  within  a  few  days  before  the  commencement  of  this 
suit  (which  was  in  February,  1875),  when  Mr.  Paulison 
called  upon  him  and  demanded  payment  of  the  difference  in 
price  ($4,900)  caused  by  the  mistake,  and  interest  thereon. 

It  appears  that  the  defendant,  in  all  the  conversations 
which  were  had  with  him  on  the  subject,  insisted  that  he  was 
not  liable  to  pay  anything  more  than  he  had  already  paid, 
and  that  he  had  bought  the  property  at  a  price  ($10,900)  fixed 
by  Mr.  Paulison,  and  that  he  did  not  agree  to  pay  for  it 
according  to  its  contents.  For  part  of  the  purchase-money  the 
defendant  conveyed  to  Mrs.  Paulison  a  house  and  lot  belong- 
ing to  him  in  Passaic,  and  for  the  balance  he  gave  to  her  a 
mortgage,  for  $7,100  and  interest,  upon  the  property  conveyed 
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to  him.  That  mortgage  was  assigned  by  the  complainants 
to  B.  W.  Merriam,  in  August,  1869,  and  it  has  been  paid  off. 
It  appears  from  the  evidence  that  at  the  time  when  the 
negotiation  for  the  sale  began,  the  defendant  was  anxious  to 
dispose  of  his  house  and  lot  above  mentioned,  and  that  he 
had  spoken  to  Samuel  B.  Fritts,  a  real  estate  broker  in  Pas- 
saic, on  the  subject.  The  latter  suggested  the  exchange  of 
the  house  and  lot  with  Mrs.  Paulison,  for  some  of  her  unim- 
proved land.  The  land  which  was  subsequently  purchased 
by  him  from  IVIrs.  Paulison  soon  became  the  subject  of  their 
consideration,  with  a  view  to  an  exchange.  The  defendant 
was  unwilling  to  take  the  whole  of  it,  because  of  the  large 
amount  of  the  mortgage  he  would  be  compelled  to  give  upon 
it  on  account  of  the  purchase-money.  He  proposed  to  take 
part  of  it  only;  but  that  proposition  was  not  entertained. 
The  result  was  that  he  and  Mr.  Paulison  met  at  Fritts's 
office,  and  a  negotiation  took  place  there  on  the  subject  of  the 
exchange,  on  the  basis  of  the  purchase  by  the  defendant  of 
the  entire  plot.  The  parties  then  came  to  an  agreement,  but 
it  was  only  after  the  gross  price  at  which  the  defendant  was 
to  take  the  property  had  been  computed  and  stated  to  him  by 
Mr.  Paulison.  Though  the  latter,  in  his  testimony,  says  that 
no  definite  sum  was  mentioned,  he  admits  that  "  there  might 
have  been  a  rough  calculation  as  to  about  how  many  lots  there 
were  in  the  tract ; "  but  he  adds  that  he  is  quite  certain  that 
there  was  no  definite  sum  agreed  upon  as  the  result  of  the  cal- 
culation. IMr.  Fritts,  however,  testifies  that  on  that  occasion 
the  calculation  was  made  by  Mr.  Paulison,  in  figures,  as  to 
the  quantity  which  the  whole  area  of  the  plot  contained,  and 
what  it  amounted  to  at  the  price  of  $350  a  lot. 

The  defendant  testifies  that  ^Ir.  Paulison  made  a  calcula- 
tion upon  a  piece  of  paper,  before  he  told  him  what  he  would 
take  for  the  property.  He  swears  that  he  was  so  much  in- 
fluenced by  the  amount  of  the  purchase-money  that  had  it 
been  stated  to  him  at  the  amount  now  claimed,  he  would 
not  have  taken  the  property.  Mr.  Fritts  testifies  that  the 
defendant  was  reluctant  to  take  the  whole  of  the  plot.     He 
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says :  "  Mr.  Van  Iderstine's  reasons  to  me,  from  first  to  last, 
■were  that  he  did  not  like  to  take  the  responsibility  of  carry- 
ing so  much  property."  He  further  says,  obviously  referring 
to  an  occasion  previous  to  the  meeting  between  Mr.  Paulison 
and  the  defendant  in  Fritts's  office :  "  He  [the  defendant]  told 
me  that  he  had  concluded  to  make  the  deal  with  Paulison 
for  the  whole  property,  if  Paulison  would  not  deal  with 
him  for  part,  and  I  told  him  that  Paulison  would  not  deal 
unless  he  took  it  all ;  '  Well/  he  said,  '  I  will  make  the  deal ;' 
he  asked  me  if  I  knew  how  much  there  was  in  it ;  I  took  a 
map  of  it  which  I  had,  and  made  a  calculation  as  quickly 
as  I  was  able  to ;  I  could  not  get  at  it  exactly,  for  the 
reason  that  there  was  an  arc  of  a  circle  on  one  end  of  it,  on 
Erie  street ;  I  told  him  that  I  made  so  many  city  lots ;  I 
don't  recollect  how  many ;  and  then  I  calculated  it  by  $350 
a  city  lot,  amounting  to  so  much ;  how  much,  I  don't  recol- 
lect." So  that  Fritts  gave  to  the  defendant,  before  the  nego- 
tiation with  Mr.  Paulison  began,  the  same  amount,  as  the 
price  of  the  property,  which  was  subsequently  given  to  him 
by  Mr.  Paulison  ;  for  the  map  from  which  Fritts  took  his 
data  for  his  calculation,  was  a  copy  of  that  which  was  used 
by  Mr.  Paulison  in  his  calculation.  Though  the  bill  states 
that  the  mistake  was  not  discovered  by  the  complainants  until 
after  the  defendant  had  sold  a  considerable  part  of  the  prop- 
erty, and  although  Mr.  Paulison  testifies  that  the  first  knowl- 
edge or  intimation  which  he  had  that  the  map  was  incorrect 
was  when  he  was  informed  by  the  city  surv^eyor,  which,  he 
says,  was  pretty  nearly  a  year  after  the  conveyance  of  the 
plot  to  the  defendant,  the  city  surveyor  testifies  that  he  dis- 
covered the  mistake  in  the  map  on  the  27th  of  September, 
1869,  and  informed  Mr.  Paulison  of  it  on  the  same  day  ;  and 
it  appears  by  the  bill  that  the  first  conveyance  of  any  part 
■of  the  property  by  the  defendant  was  not  until  the  28th  of 
March,  1871,  a  year  and  a  half  after  Mr.  Paulison  had  been 
made  aware  of  the  error.  And  it  was  not  until  February, 
1875,  that  the  complainants  made  any  demand  upon  the  de- 
fendant for  the  rectification  of  the  alleged  mistake.     He  had 
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then  sold  aud  conveyed  away  all  the  property,  and  in  the 
meantime  had  made  large  expenditures  upon  the  premises  in 
preparing  them  for  sale.  When  he  bought  the  property  it 
was  wholly  unimproved.  It  was  part  of  a  farm  and  was  in 
the  ordinary  condition  of  farm  land.  For  the  property  the 
defendant  realized,  after  allowing  for  interest  and  expenses, 
but  little  more  than  the  amount  which  the  complainants 
allege  he  agreed  to  pay  for  the  purchase -money.  The  com- 
plainants did  not  at  any  time  seek  to  rescind  the  contract  for 
the  alleged  mistake.  They  waited  for  five  years  before  mak- 
ing even  a  demand  on  the  defendant  in  reference  to  it. 
Though  the  bill  alleges  fraud  on  the  part  of  the  defendant, 
there  is  no  evidence  of  it,  and,  on  the  hearing,  the  claim  for 
relief  was  based  entirely  on  the  allegation  of  mutual  mistake. 

Although  the  complainants  offer,  as  excuse  for  not  having 
made  any  demand  or  taken  any  proceedings  for  rescission  or 
any  other  relief  in  the  premises,  their  hope  of  an  amicable 
adjustment  of  the  matter,  through  the  good  offices  of  mutual 
friends,  yet  it  appears  that  at  all  times  the  defendant  refused 
to  entertain  the  complainants'  claim,  and  alleged  that  he  had 
fairly  paid  all  that  he  had  agreed  to  pay  for  the  property, 
and  all  that  he  was  injustice  bound  to  pay.  It  was  the  duty 
of  the  complainants,  in  view  of  that  claim  on  the  part  of  the 
defendant,  if  they  desired  relief,  to  take  immediate  steps  for 
the  rescission  of  the  contract  while  as  yet  tho  parties  could  be 
placed  in  statu  quo.  The  bill,  as  already  stated,  is  in  fact  a 
bill  for  the  recovery  of  part  of  the  purchase-money  of  the 
conveyance.  It  prays,  indeed,  that  the  defendant  may  be  de- 
creed to  be  a  trustee  for  Mrs.  Paulison  for  the  amount  of 
purchase-money  which  the  complainants  claim  from  him,  but 
notwithstanding  that,  it  is  merely  a  suit  for  the  recovery  of 
an  amount  of  purchase-money  w^hich,  as  the  complainants 
allege,  was  not  received,  through  mutual  mistake  of  the 
parties  in  making  the  computation  of  the  amount.  The  case 
has  no  claims  upon  a  court  of  equity. 

It  remains  to  consider  the  objection  of  misjoinder  raised 
in  the  answer  and  insisted  upon  at  the  hearing.     There  is 
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undoubtedly  a  misjoinder  of  the  husband  with  the  wife  in 
this  suit,  which  is  brought  in  reference  to  her  separate  prop- 
erty. Johnson  v.  Vail,  1  McCart.  If'^3.  The  error,  however, 
would  have  been  of  no  importance,  practically,  had  Mrs. 
Paulison  appeared  to  have  been  entitled  to  the  relief  sought. 
In  that  case  an  amendment  would  have  been  ordered,  which 
would  have  obviated  the  objection. 

The  bill  will  be  dismissed,  with  costs. 


James  C.  Beown,  executor  &c., 

V. 

Simon  Kahnweiler  and  wife. 

Defendants,  mortgagors,  in  their  answer  in  a  foreclosure  suit  upon  the 
mortgage  (which  was  under  seal  and  given  to  secure  a  bond  under  seal), 
after  denying  the  allegation  in  the  bill  that  at  the  time  of  giving  the 
mortgage  the  mortgagors  were  indebted  to  the  mortgagee,  made,  by  way  of 
defence  to  the  mortgage,  a  statement  of  the  circumstances  under  which,  as 
they  alleged,  the  mortgage  was  given.  They  offered  no  evidence  in  sup- 
port of  that  statement,  but  relied  on  it  as  evidence,  on  the  ground  that  it 
was  responsive  to  the  above-mentioned  allegation  of  indebtedness  in  the 
bill. — HM,  that  that  allegation  of  indebtedness  was  not  necessary,  the 
bond  and  mortgage  being  under  seal ;  and  also,  that  the  answer  was  not 
evidence  of  the  facts  set  up  in  the  statement. 


Cross-bill  to  foreclose.     On  final  hearing  on  pleadings  and 
proofs. 

Mr.  J.  a.  'Hardenburgh  and  Mr.  R.  Gilchrist,  for  the  com- 
plainant. 

Mr.  J.  Wilson,  for  the  defendants. 

The  Chancellor. 

The  defendants  gave  two  mortgages  on  two  lots  of  land  in 
Trenton,  conveyed  to  Simon  Kahnweiler  by  A.  T.  Geissen- 
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hainer,  by  deed  dated  October  2d,  1865.  One  of  those  mort- 
gages was  given  to  Geissenhainer  on  the  3d  of  November, 
1868,  and  was  on  only  one  of  the  lots.  The  other  was  on 
both  lots,  and  was  dated  November  26th,  1870.  It  was 
given  to  Elijah  Brown.  On  the  16th  of  October,  1873, 
Joseph  C.  Taylor,  to  v/hom  Geissenhainer  had  assigned  his 
mortgage,  filed  his  bill  in  this  court  to  foreclose  that  mort- 
gage, making  Kahnweiler  and  his  wife  and  Henry  S.  Dis- 
brow,  to  whom  Brown  had  assigned  his  mortgage,  parties  to 
the  suit. 

Kahnweiler  and  his  wife  answered,  setting  up  as  a  defence 
against  the  Brown  mortgage,  that  when  it  was  given  Mrs. 
Kahnweiler  was  the  owner  of  the  mortgaged  premises,  and 
that  it  was  given  by  her  and  her  husband  to  Brown  to  enable 
him  to  raise  the  money  therefor,  which  was  to  be  Kahnweiler's 
contribution  to  the  capital  of  a  copartnership  then  recently 
formed  between  him  and  Brown  and  one  Marcus  Newman ; 
that  after  the  mortgage  was  given  the  partnership  was  aban- 
doned, and  that  no  business  was  ever  done  under  it ;  that 
Brown  did  not  raise  any  money  for  Kahnweiler  upon  the 
mortgage,  nor  pay  or  deliver  to  Kahnweiler  or  his  wife  any 
money  or  consideration  for  it  or  the  bond  which  it  was  given 
to  secure ;  that  they  had  demanded  the  bond  and  mortgage 
from  Brown,  but  that  he  had  refused  to  deliver  them  up ;  and 
they  charged  that  Disbrow  knew,  or  ought  to  have  known, 
when  he  took  the  assignment,  that  Brown  had  no  right  to 
assign  the  bond  and  mortgage  to  him.  They  further  stated 
that  Kahnweiler  gave  notice  to  Disbrow  (after  the  assignment 
had  been  made  by  Brown  to  the  latter,  however),  that  the 
assignment  was  unauthorized. 

It  appears  that  when  that  bill  was  filed  Disbrow  was  not 
the  owner  of  the  bond  and  mortgage,  but  had  assigned  them, 
by  assignment  dated  on  the  9th  of  August,  1871,  to  John 
Brown,  who  died  in  1872,  and  the  bond  and  mortgage  were, 
at  the  time  of  the  filing  of  Taylor's  bill,  held  by  John  Brown's 
executor,  the  complainant  in  the  cross-bill.  The  executor, 
having  been  admitted  as  a  party  defendant,  filed  his  answer, 
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insisting  upon  the  validity  of  the  Brown  mortgage  in  his 
hands,  and  after  filing  that  answer  he  filed  the  cross-bill. 
That  bill  states  the  making  and  delivery  of  the  Brown  bond 
and  mortgage,  the  acknowledgment  and  registry  of  the  latter, 
the  assignment  thereof  by  Brown  to  Disbrow,  and  by  the  lat- 
ter to  John  Brown,  the  complainant's  testator ;  the  death  of 
the  testator,  and  the  issuing  of  letters  testamentary  of  his 
■estate  to  the  complainant  in  this  state.  It  prays  an  answer  on 
oath,  and  seeks  the  foreclosure  and  sale  of  the  mortgaged 
premises,  to  pay  the  complainant's  mortgage. 

Kahnweiler  and  his  wife  set  up  in  their  answer  the  same 
•defence  set  up  in  their  answer  in  the  original  cause.  They 
have  offered  no  testimony  except  the  copartnership  agreement, 
and  Elijah  Brown's  receipt  to  Kahnweiler  for  the  bond  and 
mortgage,  and  a  letter  from  Brown  to  Kahnweiler.  They  in- 
sist that  they  are  entitled  to  the  benefit  of  their  denial,  in 
their  answer,  of  the  allegation  in  the  complainant's  bill  that 
Kahnweiler  was  indebted  to  Elijah  Brown  when  the  bond 
and  mortgage  to  him  were  given,  and  are  entitled  to  the  bene- 
iit  of  their  statement,  in  their  answer,  of  the  transaction  in 
which  the  bond  and  mortgage  originated,  on  the  ground  that 
the  denial  and  statement  are  responsive  to  the  bill.  The  bill, 
indeed,  states  that  Kahnweiler  was  indebted  to  Elijah  Brown 
at  the  time  of  the  date  of  the  bond  and  mortgage,  in  the 
amount  of  the  principal  secured  to  be  paid  thereby.  That, 
however,  was  not  a  necessary  allegation.  The  complainant's 
mortgage  would  have  been  sufficiently  pleaded  had  he  merely 
stated  that  it  was  duly  executed,  delivered  and  acknowL '\c:od. 
Wamnaker^s  Exrs.  v.  Van  Buskirh,  Sax.  685 ;  Farnuiu  v. 
Burnett,  6  C.  E.  Gr.  87,  89;  Day  v.  Perkins,  2  Sandf.  Ch. 
359,  365.  The  bond  and  mortgage  being  sealed  instruments, 
it  is  not  necessary  to  prove  a  consideration  ;  a  consideration  is 
presumed.  It  was  not  necessary,  therefore,  to  aver  the  exist- 
ence of  any  consideration.  Nor  is  the  denial  in  the  answer 
responsive  on  this  point.  The  execution  and  delivery  of  the 
bond  and  mortgage,  and  the  acknowledgment  of  the  latter, 
are  admitted  in  the  answer.     The  defendants  seek  to  avoid 
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those  instruments.  They  are  bound  by  the  principles  and 
practice  of  this  court  to  prove  the  facts  on  which  they  rely  for 
their  defence.  Bray's  Exrs.  v.  Hartough,  3  Gr.  Ch.  Ifi ; 
Wanmaker' s  JExrs.  v.  Van  Buskh'k,  uhi  supra. 

But,  again,  the  facts  set  up,  if  proved,  would  not  invali- 
date the  bond  and  mortgage  in  the  hands  of  the  complainant.. 
It  is  alleged  by  the  defendants  that  Mrs.  Kahnweiler  was  the 
owner  of  the  land  ;  that  her  husband  had  agreed  to  enter  into 
copartnership  with  Elijah  Brown  and  Marcus  Newman,  and 
to  contribute  $10,000  as  his  share  of  the  capital  of  the  con- 
cern ;  that  for  the  purpose  of  raising  the  money  he  executed 
and  delivered  his  bond,  and  he  and  his  M'ife  executed  and  de- 
livered their  mortgage  on  Mrs.  Kahnweiler's  land  to  Elijah 
Brown  to  secure  its  payment,  but  that  Brown  never  paid  any 
money  or  gave  any  consideration  to  them  or  either  of  them 
for  the  bond  and  mortgage.  Those  facts  are  not  in  them- 
selves enough  to  deprive  the  bond  and  mortgage  of  validity 
in  the  hands  of  a  bona  Jicle  assignee  for  valuable  considera- 
tion, without  notice.  Cornish  v.  Bryan,  2  Stock.  14-6  ;  Wes- 
tervelt  v.  Scott,  3  Stock.  80 ;  Andrews  v.  Torrey,  1  McCart, 
355  ;  Farnmn  v.  Burnett,  6  C.  E.  Gr.  87. 

The  receipt  given  by  Elijah  Brown  to  Kahnweiler,  offered 
in  evidence  by  the  defendants,  is  as  follows : 

"Rec'd,  Nov.  28lh,  1870,  of  Simon  Kahnweiler,  under  the  foregoing, 
agreement,  his  bond  and  mortgage  for  $10,000,  on  which  to  raise  money  ta 
be  used  under  this  agreement,  to  be  contributed  by  him ;  and  in  case  a 
bonus  shall  have  to  be  paid  or  loss  sustained  in  the  negotiation  thereof, 
said  Kahnweiler  is  to  bear  and  pay  said  loss,  said  mortgage  being  now  at 
the  register's  ofBce  in  Trenton  for  recording." 

The  bond  and  mortgage  were  made  in  favor  of  Elijah 
Brown,  to  secure  the  payment  of  $10,000  in  one  year  from 
date,  with  lawful  interest.  The  bond  was  made  by  Kahn- 
weiler alone.  The  mortgaged  premises  are  described  in.  the 
mortgage  by  metes  and  bounds,  and  are  said  to  be  part  of 
the  property  conveyed  to  Kahnweiler  by  Geissenhainer. 
Before  the  mortgage  was  delivered  into  Brown's  hands  to 


1  Stew.]  MAY  TERM/ 1877:  315 

Ashhurst  v.  Field's  Administrator. 

be  negotiated,  it  was  recorded.  The  assignment  by  Elijah 
Brown  to  DIsbrow,  and  the  assignment  by  the  latter  to  John 
Brown,  are  not  impeached.  They  are  not  even  assailed. 
Both  are  proved,  and  appear  to  be  for  valuable  consideration. 
The  complainant's  mortgage  is  established. 


Henry  Ashhuest  and  others 

V. 

EpICHAEd  S.  Field's  administrator  and  others. 

One  to  whom  money  is  paid,  and  who  receives  it  believing  that  it  is  his 
due,  is  not  liable  for  interest  upon  it  before  demand  made  and  refusal  to 
pay,  nor  until  he  shall  have  reason  to  be  satisfied  that  he  ought  to  repay  it,. 
and  shall  know  to  whom  he  should  pay  it. 


On  exception  to  master's  report. 

Mr.  E.  Spencer  Miller,  of  Philadelphia,  for  complainants. 

Messrs.  Cortlandt  Parker,  George  Nortlirup,  and  Richard 
S.  Jenkins,  for  William  H.  Potter. 

The  Chancellor. 

Numerous  exceptions  have  been  filed  for  William  H.  and 
John  Potter,  to  the  master's  report  made  under  the  order  of 
the  5th  of  January,  1875,  but  only  one  of  them,  the  eighth, 
was  argued.  By  that  they  except  to  the  charge  made  against 
William  H.  Potter,  of  interest  on  the  interest  received  by 
him  on  the  securities  delivered  to  him  by  Mr.  Field,  as  the 
shares  of  himself  and  his  brother  John,  of  the  accumulations 
of  what  is  called  in  the  cause  "  the  reserved  fund."  William 
was  the  owner,  not  only  of  the  share  of  that  fund  given  to 
him  by  the  will  of  his  father,  but  also  of  that  given  thereby 
to  John.     The  securities  which  were  so  received  bv  him  from 
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Mr.  Field,  and  for  which  he  is  very  properly  required  to 
account  {Ashhurst  v.  FiekVs  Admr.,  11  C.  E.  Gr.  1),  were 
delivered  to  him  bv  Mr,  Field,  the  trustee,  as  his  just  due,  as 
the  shares  of  the  accumulations  of  the  reserved  fund,  to 
which,  in  his  own  original  right  and  as  assignee  of  his 
brother's  share,  he  was  entitled.  At  the  time  of  the  delivery 
of  the  securities  by  the  trustee  to  him,  there  was  a  devastavit 
of  the  trust  estate,  but  there  is  no  evidence  whatever  that  he 
was  aware  of  the  tact.  On  the  other  hand,  it  appears  that  he 
had  reason  to  suppose  that  he  was  fairly  and  honestly  entitled 
to  them.  The  trustee  was  a  distinguished  lawyer.  He  kept 
the  accounts  of  the  trust  himself,  and  confined  the  knowledge 
of  the  state  of  the  accounts  to  himself  He  was  abundantly 
-able  to  ascertain  whether  the  ac"Cumulations  existed,  and  if  so, 
whether  William  was  entitled  to  a  share  of  them,  and  to  what 
share,  and  William  was  justified,  in  the  absence  of  any 
ground  of  suspicion,  in  relying  upon  his  statement  and  assur- 
ance in  the  premises.  He  undoubtedly  was  informed  by  the 
trustee  that  the  shares  of  his  sisters  Avould  be  augmented  cor- 
respondingly. There  is  no  reason  to  suppose  that  he  had  any 
ground  even  for  suspicion  that  a  devastavit  had  been  or  was 
being  committed. 

The  receipt  given  to  the  trustee  by  William  of  itself 
excludes  the  idea  of  any  fraud  or  collusion,  or  even  knowl- 
edge or  suspicion  of  waste,  on  the  part  of  William.  The 
Camden  and  Amboy  Railroad  bonds  (§20,000)  were  received 
by  him  on  the  1st  of  April,  1867,  and  the  stock  on  the  10th 
of  March,  1870.  The  trustee  died  in  the  mouth  of  May, 
1870.  The  bill  in  this  cause  was  filed  June  7th,  1870.  The 
litigation  has  made  evident  the  fact,  that  by  reason  of  the 
trustee's  waste  of  the  estate,  William  was  not  entitled  to  the 
securities.  This  litigation,  however,  was  necessary  to  estab- 
lish the  fact.  Under  the  circumstances  he  should  not  be 
required  to  pay  interest  on  the  interest  received  by  him. 
One  to  whom  money  is  paid  as  his  due,  and  who  receives  it 
believing  that  it  is  his  due,  is  not  liable  for  interest  upon  it 
before  demand  made  and  refusal  to  pay,  nor  until  he  shall 
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have  reason  to  be  satisfied  that  he  ought  to  repay  it,  and  shall 
know  \o  whom  he  should  pay  it.  King  v.  Diehl,  9  S.  &  R. 
4.09,  4-22.  The  eighth  exception  will  be  allowed.  The  other 
exceptions  will  be  overruled.  There  will  be  no  costs  of  the 
exceptions  on  either  side. 

The  allowance  recommended  by  the  master  for  costs  of  suit, 
fees  of  counsel,  accountants'  services,  and  other  expenses,  is  a 
reasonable  and  proper  sum. 


James  W.  Gekard 


Samuel  M.  Birch. 

1.  The  limitation  of  the  curtilage  to  half  an  acre,  contained  in  the  six- 
teenth section  of  the  mechanics  lien  law,  applies  to  the  case  where  there- 
has  been  no  designation  of  the  curtilage  by  the  owner,  and  where  the 
means  of  designation  by  map  do  not  exist,  and  the  lien  claimant  is  left  to 
designate  the  curtilage. 

2.  In  a  collateral  proceeding,  the  judgment  on  a  mechanics  lien  claim 
is  conclusive  as  to  the  extent  of  the  curtilage. 


On  bill  for  relief.     On  final    hearing  on  pleadings    and 
proofs. 

Mr.  J.  C  Paulison,  for  complainant. 

Mr.  H.  J.  Mills,  for  Manhattan  Life  Insurance  Company. 

Mr.   T.  M.   Moore  and  3Ir.  J.  E.  Stoutenbergh,  for  lien 
claimants. 

The  Chancellor. 

The  bill  is  filed  for  relief  against  a  judgment  and  execution 
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upon  a  lien  claim  in  favor  of  the- defendants,  Birch  and  Ben- 
der, under  which  they  were,  at  the  time  of  the  filing  of  the 
bill,  proceeding  to  sell  certain  land  owned  by  the  complain- 
ant, and  bought  by  him  at  a  sheriff's  sale  under  an  execution 
issued  out  of  this  court  in  a  suit  brought  by  hira  for  fore- 
closure of  a  mortgage  thereon. 

Birch  and  Bender  were  not  parties  to  that  suit.  It  was 
begun  on  the  18th  of  February,  1876,  and  they  had  not, 
when  it  was  commenced,  filed  their  claim  of  lien,  though  the 
last  item  in  their  bill  of  particulars  was  dated  November  22d, 
1875,  The  complainant  was,  in  fact,  not  aware  of  the  exist- 
ence of  their  claim.  The  land  covered  by  his  mortgage  was 
part  of  a  large  lot  on  w^hich  Charles  M.  K.  Paulison  was, 
when  the  mortgage  was  made,  erecting  a  palatial  stone  man- 
sion. On  one  side  of  the  property  he  had  erected  a  stone 
barn  and  stable,  and  it  was  this  part  of  the  premises  which 
was  covered  by  the  complainant's  mortgage.  The  bill  prays 
relief  against  Birch  and  Bender,  that  they  may  be  perpetually 
enjoined  from  selling  that  part  of  the  property.  The  cause 
in  this  respect  is  within  the  decision  in  Raymond  v.  Post,  10 
C.  E.  Gr.  4-^7,  and  Birch  and  Bender  will  be  perpetually 
enjoined  accordingly. 

The  bill  also  prays  relief  against  the  other  persons  who 
claim  to  have  mechanics  liens  upon  the  property.  As  to 
them,  the  complainant  insists  that  their  claims,  and  the  judg- 
ments and  executions  thereon,  should  be  modified  as  to  the 
curtilage ;  that  the  curtilage  should  be  so  diminished  as  to 
exclude  his  property. 

It  appears  that  all  the  lien  claimants,  in  their  lien  claims, 
described  as  the  curtilage  a  lot  of  land  known  and  designated 
on  a  map  made  by  the  owner  of  the  property,  and  filed  in 
the  clerk's  office  of  the  county  as  No.  21.  It  includes  the 
land  covered  by  the  complainant's  mortgage.  The  complain- 
ant, before  judgment  Avas  entered  in  the  suits  on  the  lien 
claims,  applied  to  the  justice  of  the  supreme  court  by  whom 
the  circuit  court  of  the  county  was  held,  to  alter  the  descrip- 
tion of  the  curtilage  as  set  forth  in  the  lien  claim.     Rev.  }'>■ 
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671  §  15.  The  justice,  after  hearing  the  matter,  refused  to 
make  the  alteration. 

The  judgment  in  these  cases,  therefore,  is  specially  for  the 
debt  and  costs  to  be  made  of  the  building  and  land  described 
in  the  declaration.  That  judgment  is  conclusive  as  against 
the  complainant.  Jacobus  v.  Mutual  Ben.  Life  Ins.  Co.,  12 
C.  E.  Or.  604-  S^itj  apart  from  that  consideration,  the  cur- 
tilage ought  not  to  be  diminished.  The  description,  indeed, 
includes  a  small  strip  of  land  belonging  to  Annie  P.  Brown, 
and  which  ought  not  to  have  been  embraced  therein,  that  strip 
having  been  conveyed  to  her  by  Mr.  and  Mrs.  Paulison,  in 
1865,  by  deed  recorded  in  that  year ;  but  the  bill  makes  no 
complaint  on  that  score. 

The  lot  designated  on  the  map  as  No.  21  is  of  a  proper  size 
for  so  large  a  dwelling-house.  The  intention  of  the  owner  to 
appropriate  the  whole  of  it,  not  occupied  by  the  buildings,  as 
grounds,  is  manifest.  It  lies  between  Paulison  avenue  and 
Gregory  avenue.  The  house  fronts  on  the  latter.  The 
dimensions  of  the  lot  are  about  five  hundred  feet  on  each 
avenue,  and  the  depth  about  four  hundred  and  fifty  feet.  The 
main  part  of  the  house  is  eighty-two  feet  long  and  fifty  feet 
deep.  On  the  avenues  there  are  fences.  Along  the  whole 
front  on  Gregory  avenue  there  is  an  iron  fence  with  posts,  on 
which  is  the  owner's  monogram.  The  stone  barn  and  stable 
on  the  land  which  was  covered  by  the  complainant's  mort- 
gage, was  built  as  an  appurtenance  to  the  house,  and  was 
designed  to  be  of  an  appropriate  character.  The  material  is 
the  same  in  both.  One  of  them  is  of  Gothic  and  the  other 
of  Moorish  style  of  architecture.  There  are  extensive  and 
costly  green-houses  upon  the  lot,  which  were  also  erected  as 
appurtenances  to  the  house.  The  lot  is  laid  out  with  roads, 
and  there  is  every  indication  that  the  owner  intended  that  the 
whole  of  lot  No.  21,  except  that  part  M'hich  had  been  con- 
veyed to  Mrs.  Brown,  should  be  grounds  for  his  magnificent 
mansion. 

The  complainant  insists  that  the  mechanics  lien  act  {Rev. 
p.  671  §  16)  forbids  that  a  curtilage  of  more  than  half  an 


320  CASES  IN  CHANCERY.  [28  Eq, 

Shroser  v.  Isaacs. 

acre  shall  be  in  any  case  assigned  to  the  building.  The  limi- 
tation referred  to  applies  only  to  the  case  where  there  has  been 
no  description  of  the  curtilage  by  the  owner,  and  where  the 
means  of  designation  by  map  do  not  exist.  In  such  case  the 
lien  claimant  is  to  designate  the  curtilage,  and  the  limitation 
applies. 

On  the  hearing  the  complainant  asked  for  relief  also  against 
the  Manhattan  Life  Insurance  Company,  on  the  ground  that 
their  mortgage  is  subsequent  to  his,  and  ought  therefore  first 
to  bear  the  burden  of  the  lien  claims.  It  is  enough  to  say,  on 
that  head,  that  his  bill  prays  no  relief  against  that  company, 
but  it  may  be  added  that  the  curtilage  obviously  cannot  be 
divided  without  prejudice  to  the  property,  and  therefore  the 
relief  could  not  be  granted. 

The  complainant  is  entitled  to  a  perpetual  injunction  against 
Birch  and  Bender,  restraining  them  from  selling  his  property 
under  execution  on  their  judgment  on  their  lien  claim. 


Anthony  Shroser 


Wesley  Isaacs. 


"Where  land,  is  by  one  deed,  conveyed  to  two  or  more  persons  who  con- 
tribute to  the  purchase-money  in  equal  amounts,  their  shares  in  the  prop- 
erty will,  in  the  absence  of  an  agreement  to  the  contrary,  be  in  proportion 
to  their  respective  contributions. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mi\  G.  S.  Cannon,  for  complainant. 
Mr.  P.  IS.  Scovel,  for  defendant. 
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The  Chancellor. 

The  complainant  and  defendant  are  Germans,  who  immi- 
grated together  to  this  country  in  1854.  The  former  is  now 
about  fifty-one  years  of  age,  and  the  latter  about  fifty-five. 
When  they  came  to  the  United  States  they  were  both  single. 
Subsequently  the  defendant  married,  and,  his  wife  dying,  he 
married  his  present  wife.  He  has  a  family  of  children.  The 
complainant  has  never  married.  They  were  farm  laborers, 
and  were  both  industrious.  They  have  lived  in  this  state 
ever  since  they  came  to  this  country.  In  March,  1869,  the 
complainant,  who  had,  as  the  result  of  his  industry  and 
frugality,  the  sum  of  $1,200,  or  thereabout,  purchased  from 
Timothy  Keef,  a  dwelling-house  and  about  thirteen  acres  of 
land  in  Burlington  county,  at  the  price  of  $2,100,  of  which 
$1,200  were  to  be  paid  in  cash,  at  or  before  the  delivery  of 
the  deed,  and  the  rest  was  to  be  secured  by  mortgage  on  the 
premises.  With  a  view  of  availing  himself  of  the  greater 
experience  of  the  defendant,  and  in  view  also  of  the  close  in- 
timacy which  had  existed  between  them  from  the  time  of  their 
immigration  to  this  country,  and  which  still  existed,  he  pro- 
posed, as  he  alleges  in  his  bill,  to  secure  to  himself  the  com- 
forts of  a  home  upon  the  property,  by  joining  the  defendant 
with  him  in  the  conveyance  from  Keef.  He  says  it  was 
accordingly  agreed  between  him  and  the  defendant,  that  the 
latter  would  furnish  him  with  his  "  Sunday  and  idle  board," 
would  wash  and  mend  his  clothes,  and  take  care  of  him  in 
the  event  of  his  becoming  sick  or  disabled,  and  permit  him  to 
have  a  room  in  the  house  for  his  life,  and  that  in  considera- 
tion thereof  he,  the  complainant,  would  cause  the  conveyance 
of  the  property  to  be  made  to  both  of  them  together,  and  the 
defendant  might,  with  his  family,  occupy  and  have  the  use  of 
the  premises. 

The  complainant  states  in  his  bill  that  the  conveyance  was 
accordingly  made  to  him  and  the  defendant  together,  although 
he  paid  the  whole  of  the  $1,200  which  were  to  be  paid  on 
account  of  the  purchase-money,  on  the  making  of  the  con- 
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veyance.  On  the  delivery  of  the  deed,  a  mortgage  was  given 
for  $900  of  the  purchase-money.  It  was  executed  by  the 
complainant  and  defendant,  and  the  wife  of  the  latter.  The 
bond,  the  payment  of  which  it  was  made  to  secure,  was 
signed  by  the  complainant  and  defendant.  Soon  after  the 
deed  was  delivered,  the  defendant  entered  upon  the  occupation 
of  the  property,  and  he  has  resided  there  with  his  family  ever 
since. 

The  complainant,  from  the  time  when  the  defendant  en- 
tered into  possession,  up  to  November,  1871,  had  a  room  in 
the  house,  and  was  boarded  there  by  the  defendant,  according 
to  the  agreement.  His  clothes  were  also  washed  and  mended 
by  the  defendant's  wife  during  that  time,  and  although  he 
paid  her  for  these  services,  he  appears  to  have  done  so  volun- 
tarily. In  the  month  just  mentioned,  a  quarrel  took  place 
between  the  complainant  and  the  defendant  and  his  wife, 
which  resulted  in  a  violent  attack  by  the  wife  upon  the  com- 
plainant, in  which  she,  with  her  husband's  assistance,  beat 
him.  Since  that  time  the  complainant  has  had  none  of  the 
advantages  stipulated  for  in  the  agreement,  but  the  defendant 
has  had  the  sole  and  exclusive  use  and  enjoyment  of  the 
property.  It  appears  that,  from  time  to  time  before  the 
occurrence  last  mentioned,  the  complainant  gave  to  the  defend- 
ant money  for  permanent  improvements  which  were  made  on 
the  property,  and  that  he  paid  the  interest  on  the  mortgage 
for  the  years  1870  and  1871,  and  in  the  former  year  he  paid 
^400  on  account  of  the  principal. 

The  defendant  alleges  that  the  property  was  purchased  by 
him  and  the  complainant  in  partnership;  that  the  latter  did 
not  in  fact  pay  all  of  the  consideration-money  which  has  been 
paid,  but  that  the  defendant  paid  §50  of  the  $1,200.  He 
further  alleges,  in  his  answer,  that  in  consideration  of  the 
agreement  above  stated,  it  was  agreed  that  he  was  to  be  the 
owner  of  half  of  the  property.  Of  that  agreement,  however, 
there  never  was  any  written  evidence. 

A  careful  examination  of  the  testimony  convinces  me  that 
the  defendant's  statement,   that  he  paid  §50  on  account  of 
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the  purchase-money,  is  not  true.  It  his  testimony  he  gives 
this  account  of  the  transaction  :  "  I  was  intimately  acquainted 
with  Anthony  Shroser ;  he  came  to  me  and  told  me  there 
was  a  place  for  sale,  and  wanted  me  to  buy  it  in  partnership 
with  him;  it  was  the  place  of  Timothy  Keef  that  was  for  sale 
and  which  he  proposed  to  me  to  buy ;  Shroser  said,  ^  Come, 
let  us  go  and  look  at  the  place  ;'  then  we  went  together  and 
looked  at  it,  and  asked  Timothy  Keef  how  mvich  he  wanted 
for  the  place  ;  he  asked  $2,100  for  the  place,  he  said ;  I  made 
reply  it  was  too  much ;  it  was  too  high,  and  I  objected  to 
buying  on  account  of  the  price  being  too  high  ;  Anthony 
Shroser  said  we  could  not  buy  anything  less  on  account  of 
land  being  high ;  I  said,  '  We  will  go  home  and  leave  buying 
the  place  for  a  while  ;'  after  a  week,  Shroser  came  again  to  me 
and  says,  'We  will  buy  the  place,  for  we  can't  get  anything 
lower ; '  I  said  to  Shroser,  '  I  have  not  a  great  deal  of  money 
at  the  present  time ; '  Shroser  made  answer  to  me  and  said, '  Pay 
what  I  ask  of  you  and  what  you  can  ; '  I  paid  $50  when  the 
deed  was  made  out ;  that  was  all  Shroser  asked  me  to  pay  at 
that  time ;  nothing  was  said  to  me  by  Shroser  about  my  not 
being  able  to  pay  more ;  I  was  not  able  to  pay  any  other 
money  at  that  time,  and  Shroser  did  not  ask  me  to  pay  more ; 
no  arrangements  were  made  between  us  that  I  was  to  pay  any 
more ;  if  Shroser  had  asked  me  for  any  more  money,  and  I 
had  had  it,  I  would  have  paid  more ;  he  never  asked  me  to 
pay  any  more  on  account  of  the  property ;  he  was  to  have 
his  home  with  me  on  the  place  purchased,  and  was  also  to 
have  his  idle  board  with  me ;  he  was  further  to  have  his 
washing  and  mending  done  at  my  house,  the  same  as  myself." 
In  his  testimony  he  does  not  say,  as  he  does  in  his  answer, 
that  in  consideration  of  the  agreement  he  was  to  be  regarded 
as  owner  of  half  of  the  property.  He  says  that  Shroser 
told  him  he  must  furnish  $50,  because  he,  Shroser,  lacked 
that  sum  to  make  up  the  amount  of  purchase-money  which 
was  to  be  paid,  and  that  he  did  so,  and  that  thereupon 
Shroser  said,  "  Let  us  go  with  the  money  and  pay  it,  and  get 
the  deed  made  to  us  both  together."     He  says,  too,  that  the 
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complainant  had  previously  proposed  to  take  the  deed  in  the- 
name  of  the  defendant  alone,  saying  it  was  not  necessary  to- 
put  his  own  name  in  it ;  but  that  he  himself  objected,  on  the 
ground,  as  he  says,  that  the  complainant,  in  case  of  the  de- 
fendant's death,  would  have  no  benefit  of  the  property. 

His  wife  testifies  in  reference  to  the  alleged  payment  of  the 
§50,  and  appears  to  contradict  her  husband  as  to  his  inability 
to  pay  more.  Having  said  that  the  $50  were  her  own  money, 
she  says  that  she  got  the  money  from  her  husband's  money, 
which,  by  his  direction,  had  been  sent  to  hira  from  Germany ;. 
that  Ignatz  Choler  paid  it  (S235)  to  him,  about  the  time  her 
husband  bought  the  place,  and  that  about  that  time  her  hus- 
band went  down  and  got  it.  This  is  a  different  statement 
from  that  which  is  made  by  her  husband,  for  he  says  that  he 
had  no  more  than  S50.  Her  son,  Frederick  Sheir,  who  pro- 
fesses to  have  been  present  on  the  occasion  of  the  contribu- 
tion of  the  money,  says  that  she  brought  out  some  money 
from  the  other  room  into  the  one  in  wliich  he  was,  and 
handed  it  to  Shroser ;  that  Shroser  and  Isaacs  sat  by  the  table 
and  counted  it  over  together ;  that  she  said,  "  Here  is  your 
monev,"  when  she  handed  it  to  Shroser ;  that  she  grot  some 
money  after  that ;  he  does  not  know  how  much ;  that  she 
went  into  the  same  room  to  get  the  second  lot  of  money,  and 
brought  it  out ;  that  she  said,  "  This  second  lot  is  our  money  ; 
this  is  all  we  have  got ;"  that  the  second  lot  of  money  was  put 
with  the  first  lot,  into  one  pocket-book  ;  that  Mr.  Isaacs 
wanted  to  give  the  money  to  Shroser,  and  the  latter  told  him 
to  keep  it,  and  he  kept  it,  and  they  left  the  house  together. 
Why,  if  her  husband's  statement  be  correct,  that  the  §50 
were  contributed  at  the  request  of  Shroser,  she  should  have 
informed  the  latter  that  the  S50  were  the  money  of  her  and 
her  husband,  is  not  manifest ;  for,  according  to  his  statement, 
it  was  contributed  as  his  money,  at  the  request  of  Shroser. 
The  complainant  expressly  swears  that  he  furnished  all  of  the 
§1,200  himself,  and  I  find  in  this  ease  much  which  leads  nje 
to  give  credit  to  him,  rather  than  to  the  defendant  and  his. 
witnesses. 
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But  if  it  were  conceded  that  the  defendant  did  contribute 
the  $50,  that  would  not,  of  itself,  even  in  connection  with  the 
fact  that  the  title  was  taken  in  the  name  of  him  and  the  com- 
plainant together,  lead  unavoidably  to  the  conclusion  that  he 
is  entitled  to  half  of  the  property.  He  himself  says,  in  his 
answer  and  in  his  testimony,  that  the  property  was  purchased 
in  partnership.  He  says,  in  his  testimony,  that  he  did  not 
pay  more  towards  the  purchase-money  because  he  was  not 
asked  to  do  so,  and  he  adds  that  if  he  had  been  asked  to  do 
so  he  could  not  have  done  it,  but  that  if  Shroser  had  asked 
him  to  contribute  more,  and  he  had  been  able  to  do  so,  he 
would  have  done  it.  His  step-son,  Frederick  Sheir,  on  this 
point,  says  that  he  was  present  at  the  conversation  between 
the  complainant  and  defendant  in  regard  to  purchasing  the 
property.  He  says  :  "  I  heard  Anthony  Shroser  say  to  Wes- 
ley Isaacs,  '  Come,  let  us  buy  the  place  together ; '  Mr.  Isaacs 
replied,  '  the  place  is  not  enough  for  both  of  us  to  live  on ;  I 
have  not  got  so  much  money  as  you  have  ; '  Shroser  answered, 
'  I  want  my  home  with  you ;  you  go  on  the  place  and  I  want 
to  stay  with  you  ; '  Isaacs  said,  '  I  cannot  pay  much  on  the 
place ;  I  cannot  live  in  the  house ;  I  shall  have  to  fix  up  the 
house  and  fences ; '  Anthony  Shroser  said  to  Isaacs, '  You  are 
afraid  to  buy  the  place  because  you  are  not  fit  as  a  farmer ; ' 
Isaacs  said  he  was  afraid  the  place  was  a  couple  of  hundred 
dollars  too  dear — '  You  can  buy  a  house  for  yourself  and  sell  it 
again  when  you  don't  want  it ; '  Mr.  Isaacs  tried  to  persuade 
him  not  to  buy  it."  If  the  purchase  was  in  partnership,  the 
interests  of  the  parties  in  the  property  would  be  according  to 
the  money  paid  by  them  respectively. 

The  defendant  claims  to  have  paid  only  $50  out  of  the 
^1,200.  It  is  proved  that  the  complainant  paid  $400  of  the 
principal  of  the  mortgage,  and  that  he  paid  all  the  interest  on 
the  mortgage  up  to  the  time  when  he  was  compelled  to  leave 
the  property,  although  the  defendant  was  bound  with  him  in 
the  bond,  and  with  his  wife  had  joined  in  the  mortgage. 
Besides,  in  1870  he  paid  the  defendant  $100,  and  in  1871, 
57,  to  be  applied  to  improvements  upon  the  property,  and 
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the  money  appears  to  have  been  applied  accordingly.  The 
claim  that  the  defendant  Avas  to  be  equal  owner  of  the  prop- 
erty with  the  complainant,  notwithstanding  the  disparity  in 
their  payments,  rests  wholly  on  the  answer  of  the  defendant. 
He  does  not  so  state  in  his  testimony,  and  the  only  witness 
whom  he  adduces  on  that  point,  his  step-son,  Sheir,  does  not 
support  his  answer  in  this  respect,  but  contradicts  it.  He 
says  that  what  was  said  by  the  complainant  in  urging  the 
defendant  to  join  with  him  in  the  purchase  was :  "  I  want  to 
make  my  home  with  you ;  you  go  on  the  place  and  I  want  to 
stay  with  you."  The  defendant's  wife  does  not  testify  on  the 
subject  at  all.  To  deprive  the  complainant  of  the  benefit  of 
any  part  of  his  payments  upon  the  property,  under  the  cir- 
cumstances, the  proof  of  gift  should  be  clear  and  cogent. 
The  agreement  for  furnishing  the  complainant  his  Sunday  and 
"  idle  "  board,  and  a  home  in  case  of  his  sickness  or  disability, 
appears  to  have  been  the  consideration  for  the  use  of  the 
property  by  the  defendant  for  the  benefit  of  himself  and  his 
family. 

The  evidence  given  by  the  complainant  and  John  George 
Harker,  an  entirely  disinterested  witness,  not  connected  with 
either  party,  as  to  the  violent  treatment  of  the  complainant 
by  the  defendant  and  his  wife,  is  not  overcome  by  the  testi- 
mony of  the  defendant  and  his  wife  and  children.  The 
attempt  to  prove  acts  of  indecency  on  the  part  of  the  com- 
plainant, and  the  unsupported  and  apparently  wholly  gratui- 
tous imputation  of  criminal  dishonesty  made  against  the 
complainant  by  the  defendant,  are  evidently  afterthoughts, 
and  cast  discredit  on  the  testimony  of  the  latter. 

This  case  resembles  in  its  facts  that  of  Heyde  v.  Ehlers,  2 
Stock.  283.  There  land  was  bought  with  the  money  of  Mrs. 
Heyde.  The  title  was  taken  in  the  names  of  ]Mr.  Heyde 
and  Ehlers,  the  name  of  the  latter  being  inserted  in  the  deed 
with  the  view,  as  it  appeared,  to  protecting  in  that  way  the 
rights  of  Mrs.  Heyde  in  the  property.  A  mortgage  for  part 
of  the  purchase-money  was  made  by  Mr.  Heyde  and  Ehlers. 
The  latter  had  advanced  money  in  connection  with  the  prop- 
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erty.  He  denied  in  his  answer  the  existence  of  a  trust,  and 
alleged  that  the  property  was  purchased  by  him  and  Mr. 
Heyde ;  that  he  contributed  .$700  of  his  own  money  towards 
the  payment  of  the  purchase-money,  and  that  he  was  the 
owner  in  fee  of  an.  undivided  half  of  the  property.  There 
was  no  written  evidence  of  the  alleged  trust.  The  court 
decreed  that  there  was  a  resulting  trust  in  favor  of  Mrs. 
Heyde,  and  that  Ehlers  should  convey  to  her  accordingly,  and 
that  she  should  pay  to  him  thereupon  the  money  which  he 
had  paid  in  connection  with  the  property. 

The  complainant  in  this  case  is  entitled  to  a  decree  that  the 
legal  interest  of  the  defendant  in  the  property  is  held  in  trust 
for  the  complainant,  and  that  the  defendant  release  to  him 
accordingly,  on  terms  of  payment  by  him  to  the  defendant  of 
all  money  paid  by  the  latter  for  improvements  upon  the  prop- 
erty and  taxes  paid  up  to  1871.  Since  that  time  the  defend- 
ant has  had  the  exclusive  use  of  the  property,  and,  under  the 
circumstances,  ought  not  to  have  an  allowance  for  taxes  or 
interest  paid  by  him  since  then.  I  will  not,  however,  hold 
him  to  account  for  the  use  of  the  property.  There  will  be  an 
account  and  a  reference  accordingly. 


John  C.  Johnston 

V. 

William  H.  Morrow,  administrator  &c.* 

Medical  services  rendered  to  the  family  of  an  intestate  after  his  death, 
upon  the  promise  of  tlie  administrator,  do  not  constitute  a  lien  upon  the 
assets  of  the  estate  in  the  hands  of  an  administrator  de  bonis  non. 


Bill  for  relief.     On  general  demurrer. 
Mr.  W.  H.  Morrow,  in  pro.  pers. 
Mr.  J.  G.  Shipman,  for  complainant. 


*  Note. — Accord,  Bomford  v.  Orimes,  17  Ark.  567. 
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This  bill  is  filed  to  obtain  a  decree  of  this  court  declaring 
a  debt  contracted  by  the  administrators  of  an  estate  with  the 
complainant,  for  medical  services  rendered  by  him  to  members 
of  the  family  of  their  intestate,  after  the  intestate's  death,  a 
lien  upon  the  assets  of  the  estate  in  the  hands  of  the  adminis- 
trator de  bonis  non,  and  directing  him  to  pay  it  accordingly. 
It  contains  the  general  prayer  for  relief.  Xo  ground  for 
equitable  relief  appears.  The  case  presented  is  simply  that  a 
creditor  who,  having  given  credit  to  an  administrator  on  the 
strength  of  supposed  ability  of  the  latter  to  bind  the  estate  in 
his  hands  by  his  promise  to  pay,  finds  himself  unable  to 
enforce  the  obligation  as  against  the  assets  in  the  hands  of  the 
successor  of  such  administrator  in  the  trust. 

The  demurrer  will  be  allowed,  and  the  bill  dismissed,  with 
costs. 


Elias  T.  Harris,  Jr. 
Sarah  L.  Tichenor. 


Under  the  following  bequest :  "  I  give  and  bequeath  to  the  children  of 
M.  A.  Morris,  *  *  *  the  interest  Ac,  *  *  *  during  their  lives 
and  the  life  of  the  survivor  of  them ;  after  their  death  said  stock  to  be 
equally  divided  between  the  children  of  M.  A.  Marsh ; "  and  again,  "  in 
case  of  the  death  of  any  of  the  children  of  the  said  M.  A.  Marsh  or  M.  A. 
Morris  before  coming  into  possession  of  any  of  the  legacies  herein  bequeathed 
to  them,  my  will  is  that  the  share  of  such  deceased  should  go  to  his  or  her 
issue,  if  any  ;  if  oone,  then  such  share  is  to  be  equally  divided  among  the 
survivors."  M.  A.  Marsh  had  two  children,  H.  and  T.  H.  died,  leaving 
one  child. — Held,  that  H.  and  T.  took  as  a  class,  and  having  come  into 
possession  of  the  legacies  before  the  death  of  H ,  T.  was  entitled  to  the 
whole  by  survivorship. 


Bill  for  relief.     On  bill  and  answer. 
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Mr.  Vail,  for  complainant. 

3Ir.  Durand,  for  defendant 

The  Chancellor. 

Thomas  Marsh,  deceased,  by  the  third  section  of  his  will, 
which  was  proved  in  1856,  beqneathed  as  follows : 

"  I  give  and  bequeath  to  the  children  of  Mary  Ann  Morris,  formerly 
-wife  of  Marsh  Morris,  and  daughter  of  Mary  Ann  and  Jacob  Marsh,  the 
interest  on  my  stock  in  the  Kahway  Bank,  said  interest  to  be  paid  upon  the 
receipt  of  their  guardian  only,  until  the  youngest  shall  attain  the  age  of 
twenty-one,  and  afterwards  to  them  only,  and  upon  their  own  receipts  dur- 
ing their  lives  and  the  life  of  the  survivor  of  them.  After  their  death, 
said  stock  to  be  equally  divided  between  the  children  of  Mary  Ann  Marsh, 
widow  of  Jacob  Marsh,  as  aforesaid." 

By  the  sixth  section  he  declared  as  follows : 

"And  in  case  of  the  death  of  any  of  the  children  of  the  said  Mary  Ann 
Marsh  and  Mary  Ann  Morris,  before  coming  into  possession  of  any  of  the 
legacies  herein  bequeathed  to  them,  my  will  is  that  the  share  of  such  de- 
ceased should  go  to  his  or  her  issue,  if  any  ;  if  none,  then  such  share  is  to 
be  equally  divided  among  the  survivors." 

Mrs.  Marsh  had  two  children,  Mrs.  Harris  and  the  de- 
fendant, Mrs.  Tichenor.  Mrs.  Harris  died  in  1870,  leaving 
one  child,  the  complainant.  The  question  is  whether  the 
complainant  is  entitled  to  a  share  of  tlie  dividends  upon  the 
bank  stock  mentioned  in  the  tliird  section  of  the  will,  or 
whether  the  defendant  is  entitled  to  all  of  them  as  survivor. 
The  testator,  indeed,  did  not  intend  that  the  survivor  of  the 
children  of  Mary  Ann  Morris  should  receive  the  whole  of  the 
dividends  in  every  event.  He  provided  against  it  in  the 
sixth  section,  in  the  event  of  the  death  of  one  of  the  legatees 
leaving  issue,  "  before  coming  into  possession  "  of  her  legacy. 
In  that  event  the  issue  was  to  take  her  share,  but  otherwise 
it  was  to  go  to  the  survivor. 

The  gift  was  to  a  class,  to  the  children  of  Mary  Ann 
Morris.     Payment  Avas,  in  the  language  of  the  will,  to  be 
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made  to  their  guardian  only,  until  the  youngest  should  attain 
to  the  age  of  twenty-one  years,  and  afterwards  to  the  children 
only,  and  upon  their  own  receipts,  during  their  lives  and  the 
life  of  the  survivor  of  them. 

The  right  of  survivorship  flowed  from  the  gift  to  the  chil- 
dren as  a  class.  It  appears  from  the  express  provisions  of 
the  bequest,  that  it  was  the  intention  of  the  testator  that  the 
right  of  survivorship  should  exist,  except  in  the  event  that  the 
legatees  should  die  leaving  issue  before  the  vesting  of  the 
legacy,  in  which  case  the  issue  was  to  be  substituted. 

The  children  of  ]\Iary  Ann  Morris  both  came  into  posses- 
sion of  the  legacies.  The  legacies  therefore  vested  in  them 
as  a  class,  and  the  right  of  survivorship  followed.  The  bill 
will  be  dismissed,  with  costs. 


In  the  matter  of  the  alleged  lunacy  of  Cornelius  L.  Con- 
over,  of  the  county  of  Monmouth. 

In  an  inquisition  of  lunacy  the  jury  should  find  whether  the  party  is  of 
unsound  mind  or  not,  although  they  may  not  find  that  he  is  a  lunatic  in  thfr 
popular  sense  of  the  word. 


M)\  R.  Allen,  Jr.,  for  petitioner. 

The  Chancellor. 

A  commission,  in  the  nature  of  a  writ  de  lunaiico  inquirendoy 
was  issued  to  inquire  as  to  the  lunacy  of  Cornelius  L.  Con- 
ov'er,  of  the  county  of  Monmouth.  The  return  is  that  at  the 
time  of  taking  the  inquisition,  he  was  not  a  lunatic.  Motion 
is  now  made,  in  behalf  of  Lucy  Conover,  who  petitioned  for 
the  commission,  for  an  order  requiring  him  to  show  cause 
why  the  inquisition  should  not  be  set  aside.  The  return 
contains  evidence  that  the  jury  Avere  not  apprised  of  the  full 
extent  of  their  duty  in  the  premises.     They  appear  to  have 
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supposed  the  question  before  them  was  merely  whether  Con- 
over  was  a  lunatic  in  the  popular  sense  of  the  term,  and  hav- 
ing found  that  he  was  not  so,  they  consider  their  duty  in  the 
premises  at  an  end.  This  was  an  error.  If  Conover  was  of 
unsound  mind,  so  that  he  was  not  fit  for  the  government  of 
himself  and  his  property,  the  jury  should  have  so  found. 
"The  proper  return,"  says  Shelford,  "to  a  commission  of 
idiocy  or  lunacy,  where  the  party  is  not  found  an  idiot  or 
lunatic,  but  is  considered  by  the  jury  as  an  object  fit  to  be 
under  the  superintendence  of  the  court  of  chancery,  is  that  the 
party  is  of  unsound  mind,  so  that  he  is  not  sufficient  for  the 
government  of  himself,  his  lands  and  tenements."  Shelford 
on  lAinatics  pp.  lOS,  109.  The  words  "  but  of  sound  mind 
and  doth  not  enjoy  lucid  intervals,  so  that  he  is  not  capable 
of  the  government  of  himself,  his  messuages,  lands,  tene- 
ments, goods  and  chattels,"  have  been  erased  from  the  inquisi- 
tion in  this  case,  probably  because  the  jury  were  not  willing 
to  find  that  Conover  was  mentally  capable  of  governing  him- 
self and  his  estate.  But,  however  that  may  be,  the  jury  did 
not  discharge  their  full  duty  in  returning  that  they  found  him 
not  to  be  a  lunatic. 

I  shall  therefore  make  an  order  upon  Conover  to  show 
cause  why  the  return  should  not  be  quashed  and  a  new  com- 
mission ordered.  A  copy  of  the  inquisition,  and  of  this 
petition  to  set  aside  the  return,  will  be  served  with  the  order, 
and  he  must  appear  before  me  for  examination. 


In  the  matter  of  the  alleged  lunacy  of  John  Lawrence,  of 
the  county  of  Essex. 

1.  In  proceedings  in  lunacy,  where  the  verdict  is  against  tlie  weight  of 
the  evidence,  the  court  will  either  set  aside  the  verdict  and  order  a  new 
commission,  or  will  take  measures  to  protect  the  imbecile. 

2.  After  consideration  of  tlie  evidence,  and  a  personal  examination  of 
the  alleged  lunatic  in  this  case,  the  chancellor  set  aside  the  verdict,  and 
ordered  a  new  commission. 
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Motion  to  set  aside  inquisition  of  lunacy. 

Mr.  JR.  D.  Salmon,  for  the  motion. 

Jlr.  B.  S.  Morehouse,  contra. 

The  Chaxcelloe. 

A  commission,  in  the  nature  of  a  writ  de  lunaiico  inqulrendo, 
vras  issued  to  inquire  as  to  the  lunacy  of  John  Lawrence. 
The  inquisition  returns  that  he  is  not  a  lunatic,  and  is  capable 
of  the  government  of  himself  and  his  property.  Motion  is 
made  to  set  it  aside  on  the  crround  that  the  return  is  arainst 
the  weight  of  the  evidence.  The  evidence  taken  before  the 
jury  is  before  me.  An  examination  of  it  satisfies  me  that 
there  is  at  least  very  grave  doubt  of  the  correctness  of  the 
results  at  which  the  jury  arrived.  Lawrence  is  a  man  of 
eighty-three  or  eighty-four  years  of  age.  The  evidence  shows 
such  a  failure  of  memory  on  his  part,  as  almost  to  preclude 
the  idea  of  his  possessing  sufficient  mental  ability  to  transact 
any  business.  Though  he  has  a  considerable  sum  of  money 
on  deposit  in  Xewark,  in  a  savings  bank,  where  he  himself 
placed  it,  he  seems  to  have  forgotten  the  fact.  He  had  exe- 
cuted a  power  of  attorney  but  a  short  time  before  the  inquest. 
He  appears  to  have  wholly  forgotten  the  transaction.  He 
had  also  recently  executed  otlier  important  papers  in  regard 
to  his  property,  but  apparently  had  no  recollection  of  doing 
so.  He  seems  to  have  been  unable  to  comprehend  the  nature 
of  the  proceeding  in  lunacy  against,  him.  In  such  proceed- 
ings as  this  the  court  will,  where  the  verdict  is  against  the 
evidence,  set  it  aside,  and  either  order  a  new  commission  or 
take  such  action  as  may  be  necessary  to  protect  the  imbecile. 
Ridgeicay  v.  Darwin,  S  Ves.  65 ;  CoUinson  on  Idiots  155. 
Mr.  Lawrence  has  attended  before  me  in  pursuance  of  my 
direction,  and  my  examination  of  him  confirms  the  conclusion 
which  I  had  reached  from  the  consideration  of  the  testimony. 
The  inquisition  will  be  set  aside,  and  a  new  commission 
ordered. 
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Garret  B.  Conover 


V. 


John  L.  Walling  and  others. 

1.  A  purchaser  of  part  of  the  real  estate  covered  by  a  judgment,  cannot 
be  an  appraiser  of  defendant's  personal  property  upon  a  levy  under  the 
same  judgment,  although  the  judgment  creditor  does  not  object. 

2.  In  an  injunction  bill,  under  a  general  prayer  for  relief  an  account  may 
be  ordered  ;  but  where  it  does  not  appear  that  an  account  has  ever  been 
denied,  or  even  demanded,  the  complainant  must  pay  the  costs. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs.. 
Mr.  G.  C.  Beekman,  for  complainant. 
Mr.  W.  H.  Vredenburgh,  for  defendant. 

The  Chancellor. 

The  complainant,  by  his  bill,  seeks  relief  especially  against 
the  defendant,  John  W.  Herbert,  in  respect  of  a  judgment 
held  by  the  latter  by  assignment,  and  which  was  recovered 
by  Charles  B.  Hulitt  against  the  defendant  Walling,  and  by 
Hnlitt  assigned  to  Elihu  B.  Bedle,  by  whom  it  was  assigned 
to  Henry  J.  Mount,  who  assigned  it  to  Herbert.  Under  an 
execution  issued  upon  it,  a  levy  was  made  on  the  real  and 
personal  estate  of  the  defendant  Walling.  Afterwards  the 
latter  sold  a  part  of  the  real  property  which  was  subject  to 
the  lien  of  the  judgment  to  the  complainant.  That  part  was 
subject,  with  other  real  estate  belonging  to  Walling,  to  three 
mortgages,  called  in  the  testimony  the  Martin  mortgage,  the 
Boyd  mortgage,  and  the  Herbert  mortgage  ;  the  last-men- 
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tioned  mortgage  being  held  by  the  defendant  John  \Y.  Her- 
bert. When  Walling  conveyed  to  the  complainant,  a  release 
of  the  property  so  conveyed  from  that  mortgage  was  obtained 
from  Herbert.  There  can  be  no  doubt  that  it  was  obtained 
on  the  agreement  made  with  Herbert  by  the  complainant  and 
Walling,  or  one  of  them,  that  all  arrears  of  interest  on  that 
mortgage  should  be  paid  at  once. 

The  release  states  that  the  consideration  thereof  was  the 
payment  by  Walling  of  all  the  interest  due  on  the  mortgage. 
The  interest,  however,  was  not  in  fact  paid,  and  (to  say  noth- 
ing of  the  additional  consideration  of  payment  of  the  Martin 
mortgage  in  full,  and  all  interest  due  and  unpaid  and  part 
of  the  principal  of  the  Boyd  mortgage,  both  of  which  mort- 
gages were  prior  to  the  Herbert  mortgage,  which  Herbert 
insists  was  promised  as  an  inducement  to  him  to  execute  the 
release,  and  which  was  only  partly  performed),  the  considera- 
tion for  the  release  expressed  therein  was  never  paid.  Under 
proceedings  in  foreclosure  on  the  Boyd  mortgage,  the  prop- 
erty covered  by  the  mortgages,  excepting  so  much  as  had 
been  conveyed  to  the  complainant,  was  decreed  to  be  sold  to 
pay  off  those  mortgages  and  the  judgment  above  mentioned, 
and,  if  necessary  for  the  purpose,  the  land  conveyed  to  the 
complainant  was  to  be  sold  to  pay  any  deficiency  in  the  pro- 
ceeds of  the  rest  of  the  property,  to  pay  the  Boyd  and  Martin 
mortgages  or  the  judgment,  after  application  of  the  proceeds 
of  the  sale  of  the  unreleased  portion  to  the  payment  of  those 
encumbrances  in  their  due  order  of  priority. 

The  last-mentioned  part  of  the  property,  at  the  sale, 
brought,  as  the  complainant  alleges,  enough  to  pay  off  the 
mortgages,  but  the  proceeds  did  not  reach  the  judgment. 
Whether  they  were  or  were  not  enough  to  pay  off  the  mort- 
gage of  Herbert,  is  of  no  importance  in  this  suit.  The 
released  part  Mas  thereupon  set  up  for  sale,  and  sold  to  the 
complainant  for  S375.  He  refused  to  complete  his  purchase, 
and  the  sheriff  re -advertised  the  property,  and  thereupon  the 
complainant  filed  his  bill  for  an  injunction  to  restrain  the 
sheriff  from  selling.     The  grounds   of  relief  stated   in   the 
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bill  are  that  the  judgment  should  be  decreed  to  be  satisfied, 
because  it  has  been  almost  wholly  paid,  if  not  entirely  so  ; 
and  because,  if  it  has  not  been  paid  in  full,  Herbert  has  so 
dealt  with  the  property  levied  upon  under  it,  that  in  equity 
it  should  be  deemed  to  have  been  paid.  The  conduct  thus 
complained  of  is  permitting  Walling  to  use  or  waste  some 
of  the  personal  property  levied  upon,  and  the  application  to 
Herbert's  own  use  of  another  part  of  it.  The  evidence  falls 
short  of  establishing  the  complainant's  right  to  relief  on  either 
ground. 

It  is  alleged  by  the  complainant  that  Mount,  when  he  held 
the  judgment,  received  from  Walling,  on  account  of  it,  an  old 
house  which  stood  on  the  premises  conveyed  by  Walling  to 
the  complainant,  on  an  agreement  to  credit  on  the  judgment 
the  amount  which  Mount  should  receive  for  the  house.  The 
proof  is  that  such  was  not  the  agreement,  but  that  it  was 
agreed  between  Walling  and  Mount  that  the  latter  should 
take  the  house  at  $40  or  $45,  out  of  which  a  debt  of  |30  or 
$35  due  from  Walling  to  Mount,  on  a  promissory  note  given 
by  the  former  to  the  latter,  was  to  be  paid,  and  the  balance 
was  to  be  credited  on  the  judgment.  It  appears  from  the 
proof,  that  in  the  foreclosure  suit  before  mentioned,  credit  was 
given  on  the  judgment  for  all  moneys  received  by  Mount  on 
account  of  the  judgment. 

The  complainant  alleges  that  after  his  purchase,  at  the 
sheriff's  sale,  of  the  land  conveyed  by  Walling  to  him,  he, 
for  his  own  protection,  applied  to  Herbert  for  an  assignment 
of  the  judgment,  tendering  to  him  the  amount  due  thereon, 
and  that  the  latter  refused  to  make  the  assignment,  on  the 
ground  that  he  was  unwilling  to  be  instrumental  in  distress- 
ing Walling  by  a  sale  of  his  personal  property  under  execu- 
tion. The  complainant  says  that  he  could  then  have  made 
the  amount  of  the  judgment  out  of  Walling's  personal  prop- 
erty, which  he  alleges  was  worth  $700.  He  adds  that  he  did 
not  then  know  that  Walling  had  the  six  acres  of  land  which 
Herbert  afterwards  sold  under  his  execution.  Herbert,  he 
says,  told  him  that  if  he  would  pay  him  the  money  for  the 
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judgment  and  wait  on  Walling  for  it  until  the  next  spring,, 
he  would  make  the  assignment ;  but  he,  the  complainant,  re- 
fused to  pay  it  on  those  terms.  He  further  says  that  Herbert 
made  no  attempt  to  sell  the  personal  property  of  Walling 
under  the  judgment  until  March,  1871,  and  that  in  the  mean- 
time he  allowed  Walling  to  sell  a  young  horse  and  the  pro- 
duce of  the  property,  and  himself  received  from  him  two 
heifers.  He  says  the  personal  property  was  appraised  at 
about  half  its  value ;  that  the  sheriff  called  on  him  to  act  as 
an  appraiser,  but  some  one  objected  to  him.  The  tract  of  six 
acres  was,  he  says,  sold  at  a  great  sacrifice. 

It  appears  that  Herbert  did  refuse  to  accept  the  money 
tendered  to  him,  but  he  says  he  did  so  because  he  was  unwill- 
ing to  act  in  the  matter  until  he  should  have  had  an  oppor- 
tunity to  consult  his  counsel.  He  immediately  went  to  see 
his  lawyer,  but  failed  to  find  him,  and  when  he  returned,  as- 
he  did  at  once,  to  the  place  where  the  tender  was  made,  the 
complainant  had  left  it.  He  testifies  that  within  two  weeks 
from  that  time,  he  told  the  complainant  that  he  would  take 
the  money  and  make  the  assignment,  and  the  complainant 
then  declined  to  carry  out  his  proposition,  on  the  ground  that 
he  had  not  the  money  then.  He  says  the  complainant  then 
told  him  that  Walling  owned  the  tract  of  six  acres,  and  said 
he,  Herbert  could  make  his  money  out  of  that  and  Walling's 
personal  property,  and  that  if  he  could  not  the  complainant 
would  pay  him.  He  further  testifies  that  after  that  he  got 
Walling  and  the  complainant  together,  and  there  was  an 
agreement  then  made  by  them,  and  accepted  by  him,  that 
Walling  should  pay  him  $100  on  the  1st  of  December  follow- 
ing, and  the  balance  ija  the  succeeding  April,  and  that  if  Wall- 
ing failed  to  pay  in  accordance  with  that  arrangement,  he  was 
to  sell  him  out,  and  the  complainant  was  to  make  up  the 
deficiency ;  that  neither  of  them  paid  anything,  and  he  then 
directed  the  sheriff  to  proceed  to  make  the  money.  In  his  testi- 
mony in  reference  to  this  agreement  he  is  corroborated  by  Wall- 
ing, who  says  it  occurred  in  the  fall  of  the  year  in  which  the 
sale  under  the  foreclosure  took  place.     He  says  that  the  com- 
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plainant  and  Herbert  and  himself  met  in  Freehold ;  that  the 
agreement  was  that  he  was  to  pay  half  of  the  judgment  in 
that  fall,  and  that  the  complainant  and  Herbert  were  to  wait 
upon  him  until  the  next  spring  for  the  balance ;  that  he 
agreed  to  pay  one-half  down  in  the  fall  and  the  balance  in  the 
spring,  and  that  he  then  thought  that  he  could  do  it.  He 
adds  that  they  agreed  that  if  he  did  that  they  would  wait  for 
him,  and  that  he  did  not  make  the  payments,  and  they  then 
advertised  and  met  and  made  an  appraisement. 

The  appraisement  appears  to  have  been  fair.  Though  the 
complainant  was,  as  he  ought  to  have  been,  rejected  as  an 
appraiser,  on  the  ground  that  he  was  interested,  the  objection 
did  not  come  from  Herbert,  who  was  willing  that  he  should 
serve.  The  amount  of  the  appraisement  was  $212,  leaving 
goods  to  the  value  of  but  $12  to  be  sold  under  the  execution. 
The  two  heifers  were  taken  by  Herbert,  but  the  evidence 
shows  that  it  was  in  pursuance  of  an  agreement  between  him 
and  Walling  and  his  wife,  that  he  should  have  them  in  pay- 
ment of  a  note  given  by  Walling  to  and  held  by  him.  One 
of  the  heifers  belonged  to  Walling's  wife.  The  evidence 
shows  that  the  tract  of  six  acres  was  sold  at  a  fair  sale  for  a 
good  price. 

The  complainant  has  not  established  his  claim  to  any  relief, 
except  an  account  and  the  allowance  of  so  much  money  as  has 
been  raised  under  the  execution  on  the  judgment  since  the 
sheriff's  sale  under  the  execution  out  of  this  court.  The 
object  of  his  bill  was  an  injunction,  and  the  bill  is,  in  its 
frame  and  prayer,  an  injunction  bill  merely.  Under  the 
prayer  for  relief  generally  an  account  may  be  ordered  in  this 
suit.  But  inasmuch  as  it  does  not  appear  that  an  account  has 
ever  been  denied  or  even  demanded,  and  it  appears  that  the 
sales  under  the  execution  were  for  the  advantage  of  the  com- 
plainant, he  will  be  decreed  to  pay  the  costs  of  this  suit. 

22 
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The  Pennsylvania  Railroad  Company 


The  Pemberton  and  New  York  Railroad  Company 
and  others. 

Those  who  have  guaranteed  the  payment  of  a  debt,  for  failure  to  pay 
which  relief  is  sought  under  the  fifty-seventh  section  of  the  act  respecting 
railroads  and  canals,  are,  on  payment  of  the  debt,  entitled  to  the  benefit 
of  that  section,  as  creditors  in  respect  of  the  debt  so  paid,  notwithstanding 
the  fact  that  they  have  guaranteed  the  payment  thereof. 


Bill  for  relief  and  general  demurrer. 
M)\  E.  T.  Green,  for  complainants. 
Mr.  B.  Gummere,  for  demurrant. 

The  Chancellor. 

The  bill  is  filed  by  the  Pennsylvania  Railroad  Company  on 
behalf  of  themselves,  and  all  other  creditors  of  the  Pember- 
ton and  New  York  Railroad  Company  who  may  come  in 
and  contribute  to  the  expenses  of  the  suit,  under  the  fifty- 
seventh  section  of  the  "  act  respecting  railroads  and  canals." 
Itev.  1874--0  p.  709.  That  section  provides  that  whenever 
any  railroad,  canal  or  turnpike  company,  incorporated  under 
the  laws  of  this  state,  shall  have  become  insolvent,  or  shall 
have  failed,  for  ninety  days  after  the  same  shall  have  become 
<iue,  to  pay  the  principal  or  interest  on  any  mortgage  on 
the  property  or  franchises  of  the  company,  it  shall  be  law- 
ful for  the  chancellor,  upon  the  application  of  any  creditor, 
mortgagee  or  stockholder  of  the  company,  to  appoint  a 
receiver  or  receivers,  or  three  trustees,  who  shall  have  and 
■exercise  all  the  powers  and  authority  of  receivers  under  the 
^'  act  concerning  corporations ; "  and  it  shall  be  lawful  for 
such  receiver  or  receivers,  or  trustees,  to  sell  or  lease  the  canal, 
railroad,  or  turnpike   belonging  to  such   company,  together 
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with  all  the  chartered  rights,  privileges,  and  franchises  of 
such  company ;  and  the  purchaser  or  purchasers,  lessee  or 
lessees,  of  such  work,  chartered  rights,  privileges,  and  fran- 
chises, shall  thereafter  hold,  use,  and  enjoy  the  same  during 
the  whole  of  the  residue  of  the  term  limited  in  the  charter  of 
the  company,  or  during  the  term  in  such  lease  specified,  in  as 
full  and  ample  manner  as  the  stockholders  of  such  company 
could  or  might  have  enjoyed  the  same,  subject,  however,  to 
all  the  restrictions,  limitations,  and  conditions  contained  in 
the  charter ;  and  on  filing  in  the  office  of  the  secretary  of 
state,  within  six  months  after  such  sale  or  lease,  a  certificate 
that  they  accept  under  some  corporate  name,  different  from 
that  of  the  company  whose  property  has  been  sold  or  leased, 
the  charter  of  the  company,  such  purchaser  or  purchasers 
shall  become  a  corporation  under  the  name  so  specified,  with 
all  the  powers,  rights,  privileges  and  franchises  of  the  former 
•company ;  and  the  lessee  or  purchaser,  or  the  corporation  so 
formed  by  them,  shall  hold  and  enjoy  the  same  free  and  clear 
of  all  debts,  claims  and  demands  of  creditors,  mortgagees,  or 
stockholders,  who  shall  look  only  to  the  fund  arising  from 
such  lease  or  sale ;  which  money,  as  collected,  shall  be  paid 
into  the  court  of  chancery ;  but  where  the  property  is  subject 
to  a  mortgage  the  chancellor  shall,  if  the  principal  is  not  due, 
direct  a  sale  or  lea.se  to  be  made  subject  to  the  lien  of  the 
mortgage. 

The  bill  is  filed  against  the  Pemberton  and  New  York 
Railroad  Company,  the  New  Jersey  Southern  Railroad  Com- 
pany, Benjamin  Williamson,  surviving  trustee  under  a  mort- 
gage made  by  the  latter  company,  Robert  F.  Stockton,  receiver 
of  that  company,  and  Joseph  P.  Bradley,  surviving  trustee 
under  the  mortgage  given  by  the  Pemberton  and  New  York 
Railroad  Company,  to  secure  certain  bonds  for  nonpayment 
of  the  interest  on  which  the  bill  is  filed.  It  prays  for  the 
appointment  of  a  receiver  under  the  provisions  of  the  act  con- 
cerning corporations,  and  that  the  receiver  may  be  decreed  to 
make  sale  of  the  railroad  property,  franchises,  and  things  of 
the  Pemberton  and  New  York  Railroad  Company,  subject 
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to  the  last-mentioned  mortgage,  executed  in  favor  of  George 
R.  Upton  (now  deceased)  and  Joseph  P.  Bradley,  the  prin- 
cipal of  which  will  be  due,  by  its  terms,  irrespective  of  for- 
feiture arising  from  nonpayment  of  interest,  in  the  year  1900 
(to  which  sale  the  complainants  give  their  assent),  and  that 
the  receiver  be  directed  to  apply  the  proceeds  of  the  sale,^ 
after  paying  costs  and  expenses,  first,  to  the  payment  of  past- 
due  interest  coupons  of  the  bonds  secured  by  that  mortgage, 
and  then  to  bring  the  balance  into  this  court.  The  bill  also 
contains  a  general  prayer  for  relief.  It  states  the  incorpora- 
tion of  the  Pemberton  and  Xew  York  Railroad  Company,  by 
act  approved  on  the  3d  of  February,  1870;  that  the  charter 
empowers  them  to  borrow  money  for  the  purpose  of  the  com- 
pany, and  to  secure  the  repayment  thereof  by  bond  and  mort- 
gage upon  their  property  or  otherwise,  and  gives  authority  to 
any  corporation  or  corporations  under  the  laws  of  this  state, 
to  endorse  their  bonds,  and  subscribe  for  and  take  auy  amount 
of  their  capital  stock;  and  it  also  states  that  the  company 
were,  by  the  charter,  authorized  to  lease  their  road  or  any 
part  of  it,  or  consolidate  with  or  lease  any  railroad  in  this 
state  which  might  thereafter  be  built.  It  appears  by  the 
bill  that  the  company,  having  organized  and  negotiated  a 
series  of  their  bonds  on  or  about  the  1st  of  April,  1870,  to 
the  amount  of  8375,000,  secui-ed  the  payment  thereof  by 
a  mortgage  of  that  date  (which  was  also  the  date  of  the 
bonds)  to  Messrs.  Upton  and  Bradley,  on  their  railroad  and 
its  equipments,  appurtenances,  property,  franchises  and 
things  in  the  mortgage  mentioned  and  described.  The 
principal  was,  as  before  mentioned,  made  payable  in  1900, 
but  bore  interest  at  seven  per  cent,  per  annum,  payable,  on 
the  presentation  and  surrender  of  the  interest  coupons 
attached  to  the  bonds,  on  the  1st  day  of  March  and  the 
1st  day  of  September  in  each  year.  Before  the  issuing  of 
those  bonds,  and  in  October,  in  the  year  1869,  the  companies 
known  as  the  United  Companies  entered  into  a  contract 
with  a  corporation  then  known  as  the  Raritan  and  Delaware 
Bay  Railroad  Company,  to  construct  a  railroad  from  a  point 
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at  or  near  Manchester,  in  this  state,  to  a  point  at  or  near 
Pemberton,  in  this  state,  and  connecting  the  railroad  of  the 
latter  company  with  the  Burlington  County  Railroad.  For 
the  purpose  of  constructing  that  road,  the  latter  company 
were  to  issue  bonds  to  the  amount  of  $375,000,  to  be  secured 
by  a  first  mortgage  on  the  connecting  railroad  and  the  prop- 
erty and  franchises  thereof  that  might  at  any  time  be  acquired. 
The  principal  of  the  bonds  was  to  be  payable  in  not  less  than 
twenty  years,  and  interest  was  to  be  payable  thereon  at  the 
rate  of  seven  per  cent,  per  annum,  and  the  payment  of  the 
principal  and  interest  was  to  be  guaranteed  by  the  United 
Companies.  It  was  further  agreed  that  in  case  it  should  be 
necessary  or  proper,  in  order  effectually  to  carry  out  the  pur- 
pose of  that  agreement,  a  charter  for  a  company  should  be 
obtained  and  a  company  organized  thereunder,  and  the  bonds 
and  mortgages  were  to  be  made  by  such  company,  and  guar- 
anteed by  the  United  Companies.  On  the  16th  of  February, 
1870,  the  name  of  the  Raritan  and  Delaware  Bay  Railroad 
Company  was,  by  act  of  the  legislature,  changed  to  the  New 
Jersey  Southern  Railroad  Company,  and  that  company  pro- 
cured the  passage  of  the  act  incorporating  the  Pemberton 
and  New  York  Railroad  Company,  to  construct  the  connect- 
ing road,  and  the  latter  company  issued  the  bonds  provided 
for  in  the  agreement  above  mentioned,  and  they  were  guaran- 
teed by  the  United  Companies.  The  New  Jersey  Southern 
Railroad  Company  acquired  all  the  stock  of  the  Pemberton 
and  New  York  company,  and  have  been  operating  the  con- 
necting road  and  taking  the  receipts  thereof,  but  have  failed 
to  pay  the  interest  on  the  bonds. 

The  bill  states  that  Benjamin  Williamson,  Esq.,  as  surviv- 
ing trustee,  by  virtue  of  some  indenture  of  mortgage  executed 
by  the  New  Jersey  Southern  Railroad  Company  to  secure 
bonds  issued  and  negotiated  by  them,  or  by  force  of  some 
proceeding  in  this  court,  has  taken  possession  of  the  New  Jer- 
sey Southern  Railroad  and  of  the  other  railroads  and  property 
by  them  leased,  and  which  were,  prior  to  the  filing  of  the  bill 
in  this  cause,  under  their  control,  and  is  operating  them  ;  and 
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that  he  is  in  possession  of  the  road  of  the  Pemberton  and 
New  York  Railroad  Company,  and  of  all  their  property,  and 
claims  to  have  some  interest  therein,  but  the  complainants 
insist  that  he  has  no  interest  whatever  in  the  last-mentioned 
road,  or,  if  his  possession  be  lawful,  that  it  is  subordinate  to 
the  rights  of  mortgage  or  bond  or  other  creditors.  The  bill 
further  states  the  appointment  of  Robert  F.  Stockton  as  re- 
ceiver of  the  New  Jersey  Southern  Railroad  Company,  in 
1873.  The  United  Companies,  after  they  had  guaranteed 
payment  of  the  bonds,  leased  their  railroads  and  canals,  with 
their  floating  and  rolling  stock  &c.  &c.,  to  the  complainants  in 
June,  1871,  and  the  latter  were  required  to  assume  and  did 
assume  all  the  contracts,  agreements,  obligations,  leases,  guar- 
anties and  liabilities  of  their  lessors,  and  of  each  of  them^ 
among  which  was  the  guaranty  of  the  bonds,  for  the  non- 
payment of  the  interest  whereon  this  suit  is  brought.  On 
the  1st  of  March,  1874,  there  became  due  on  these  bonds 
$13,125,  for  the  interest  thereon  for  the  six  months  next  pre- 
ceding, and  a  like  sum  of  interest  became  due  on  the  1st  of 
September  following,  none  of  Avhich  was  paid,  though  the 
coupons  therefor  were  duly  presented  to  the  Pemberton  and 
New  York  Railroad  Company  and  2)ayment  demanded  ;  but,, 
on  the  contrary,  that  company  failed  and  refused  to  pay  them. 

The  complainants,  in  order  to  comply  with  their  obligation 
towards  the  lessors  in  respect  to  the  principal  and  interest  of 
the  bonds,  Avere,  as  the  bill  states,  compelled  to  purchase  the 
coupons,  and  did  purchase  them  accordingly,  and  they  claim 
that  the  Pemberton  and  New  York  Railroad  Company  are 
therefore  indebted  to  them  to  the  amount  of  the  money  so 
paid. 

The  bill  alleges  that  the  last-mentioned  company  are  in- 
solvent and  cannot  meet  their  obligations,  and  that  when  the 
bill  was  filed  more  than  ninety  days  had  elapsed  since  their 
failure  to  pay  the  overdue  interest. 

Benjamin  Williamson  has  filed  a  general  demurrer  to  the 
bill.  Under  it  he  insists  that  the  complainants  show  no 
ground  for  the  relief  which  they  seek,  because,  as  he  alleges. 
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it  is  doubtful,  from  the  statements  of  the  bill,  whether  they 
apply  as  creditors  or  as  sureties  of  the  guarantors.  Besides, 
he  insists,  if  they  are  neither  creditors  nor  mortgagees  nor 
stockholders  of  the  insolvent  company,  but  seek  subrogation 
to  the  rights  of  the  guarantors,  the  bill  is  defective  for  want 
of  necessary  parties,  the  guarantors  and  the  surviving  mort- 
gagees ;  and  he  denies  that  they  are  entitled  to  subrogation  as 
sureties,  because  there  is  no  statement  that  there  was  any 
request  on  the  part  of  the  Pemberton  and  New  York  Railroad 
Company,  to  either  the  United  Companies  or  the  complainants, 
to  guarantee  the  payment  of  the  bonds,  nor  any  consent  that 
they  should  do  so ;  and,  moreover,  if  it  be  conceded  that  the 
United  Companies  would  be  entitled,  as  guarantors,  to  subro- 
gation, the  complainants  show  no  assignment  of  the  contract 
of  guaranty,  and  therefore  have  no  claim  to  that  relief.  He 
further  insists  that  the  bill  shows  no  ground  of  relief  as 
against  him,  for  he  alleges  that  it  is  ambiguous  as  to  the  char- 
acter in  which  he  is  made  defendant,  and  if  it  be  as  mort- 
gagee, he  is  mortgagee  in  possession,  and  it  does  not  appear 
by  the  bill  but  that  his  mortgage  is  prior  to  the  mortgage 
under  which  the  complainants  claim. 

To  consider  these  objections  in  the  inverse  order  of  state- 
ment. The  complainants  allege  that  their  debt  is  the  debt  of 
the  Pemberton  and  New  York  Railroad  Company,  and  they 
allege,  not  that  Benjamin  Williamson  is  the  mortgagee  of  that 
company,  but  that,  under  some  mortgage  given  by  another 
company,  the  New  Jersey  Southern  Railroad  Company 
(which,  as  the  complainants  are  informed  and  believe,  acquired 
the  property  of  the  Pemberton  and  New  York  Railroad  Com- 
pany), he  has  entered  into  possession  of  the  property  of  the 
latter  company.  In  view  of  the  fact  that  the  bill  does  not 
state  that  he  has  any  interest  in  the  property  of  the  latter 
company  as  mortgagee  thereof,  there  is  no  force  in  the  objec- 
tion made  on  the  ground  that  the  statements  of  the  bill  are 
ambiguous  as  to  his  interest  in  the  property,  and  that  if  it  be 
sufficiently  certain  it  must  be  held  that  he  is  mortgagee  iu 
possession  of  the  property. 
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The  complainants  are  creditors  of  the  Pemberton  and  Xew 
York  Railroad  Company.  The  fact  that  they  may  stand  in 
the  relation  of  sureties  for  them  does  not  alter  their  rights  in 
this  respect.  They  do  not  seek  subrogation,  but  claim  to  be 
creditors  merely.  As  such  they  are  entitled  to  the  relief 
sought  by  the  bill.  The  contract  of  indemnity  on  their  part 
was  merely  between  them  and  the  United  Companies.  The 
Pemberton  and  Xew  York  Railroad  Company  claim  no 
benefit  from  it,  and  it  does  not  appear  that  they  are  entitled 
to  any.  And  if  they  be  regarded  as  sureties,  they  are,  as 
such,  on  payment  of  the  debt,  entitled  to  the  same  remedies 
for  the  collection  thereof  to  which  the  creditors  themuselves 
would  have  been  entitled.  It  appears  by  the  bill  that  the 
debtor  company  are  insolvent,  that  they  had,  for  more  than 
ninety  days  before  the  bill  was  filed,  failed  to  pay  their 
interest ;  that  the  complainants  hold  against  them  a  debt  of 
826,250,  in  coupons,  for  unpaid  interest ;  that  the  debtor  com- 
pany have  lost  possession  of  their  road  and  other  property ; 
that  the  mortgagee  of  the  property  of  another  company  is  in 
possession  of  it  and  is  using  it  and  taking  the  receipts  from 
the  use  of  it,  while  the  interest  of  their  mort<jao:e  debt  is 
left  wholly  unpaid,  and  that  their  stock  is  said  to  have  become 
the  property  of  that  other  company. 

The  relief  which  is  sought  by  this  bill  may  be  grantetl, 
according  to  the  statute,  on  proof  merely  that  the  company 
has  failed,  for  ninety  days  after  the  same  has  become  due,  to 
pay  principal  or  interest  on  any  mortgjige  on  the  property  or 
franchises  of  the  company.  There  is  no  want  of  equity  in 
the  bill.     The  demurrer  will  be  overruled,  with  costs. 
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Lucius  L.  Speing,  executor  &c.,  of  Gardiner  Spring, 
deceased, 

V. 

Francis  H.  Eeed  and  others.* 

To  render  usury  a  defence  on  foreclosure,  it  must  be  shown  that  the 
usurious  excess  was  received  by  the  mortgagee,  or  his  agent. 


Bill  to  foreclose.    On  final  hearing  on  pleadings  and  proofs. 

Mr.  E.  A.  S.  Mem,  for  complainant. 

Mr.  J.  C.  Potts,  for  answering  defendants. 

The  Chancellor. 

The  only  question  submitted  upon  the  hearing  was  whether 
the  defence  of  usury  is  established.  The  mortgagor  evidently 
paid  a  large  commission  in  the  negotiation  of  the  loan  of 
$6,000,  and  it  is  probable  that  he  paid  a  large  one  on  the  sub- 
sequent loan  of  |8,000 ;  but  it  does  not  appear  that  Mrs. 
Spring,  the  mortgagee,  or  Seth  G.  Babcock,  her  agent  in  mak- 
ing the  loans,  received  or  had  any  benefit  from  those  commis- 
sions. The  proof  is  that  she  lent  the  whole  of  the  $8,000. 
The  defence  of  usury  is  not  established,  and  there  will  be  a 
decree  for  the  complainant  accordingly. 


Lydia  C.  Harris  and  others 

V. 

Martin  R.  Cook  and  others. f 

1.  The  unauthorized  cancellation  of  record  of  a  mortgage  by  the  clerk 
or  register,  without  the  knowledge  or  consent  of  the  mortgagee,  will  not 

*  Cited  5  Stew.  Eq.  455. 
t  Cited  4  Slew.  Eq.  433,  539. 
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affect  the  rights  of  the  latter  under  the  mortgage,  even  as  against  a  bona 
ride  purchaser  of  the  mortgaged  premises  with  notice  of  the  mortgage, 
though  he  has  no  notice  that  the  cancellation  was  unauthorized,  and  pre- 
sumed, from  the  certificate  of  cancellation,  that  the  lien  of  the  mortgage 
was  extinguished. 

2.  A  mortgage  may  be  assigned  by  delivery  merely. 


I 


Bill  to  foreclose.   Ou  final  hearing  on  pleadings  and  proofs^ 
Jlr.  W.  P.  Voorhees,  for  complainants. 
3Ir.  A.  T.  McGUl,  for  defendants. 

The  Chancellor. 

The  only  questions  argued  or  presented  to  the  court  in  this 
case  are  whether  the  assignment  under  which  the  complain- 
ants hold  their  mortgage,  to  foreclose  which  the  bill  is 
filed,  is  valid ;  and  whether  that  mortgage  is  valid  as  against 
the  defendants.  Cook  and  Beruheimer,  who  were  bona  fide 
purchasers  for  value,  without  notice  of  the  existence  of  the 
mortgage,  which,  though  unsatisfied,  was  canceled  of  record 
when  they  purchased  the  property.  The  case  shows  that 
the  property  belonged  to  John  Manning ;  that  the  mort- 
gage was  given  by  him  to  his  sister,  Mrs.  Laughton,  to  secure 
a  loan  of  ^1,000,  with  interest  thereon  ;  that  she,  with  her 
husband's  assent,  assigned  it  to  the  Misses  Bloodgood,  by 
an  assignment  in  writing,  which  describes  it  merely  as  "  the 
annexed  indenture  of  mortgage ; "  but  the  mortgage  was 
not  annexed  to  it,  nor  was  the  mortgage  recorded  with  the 
assignment,  though  it  had  previously  been  duly  recorded ; 
that  the  mortgage,  which  is  dated  August  19th,  1858,  and 
recorded  in  the  office  of  the  clerk  of  the  county  of  Mid- 
dlesex, where  the  laud  is,  on  the  20th  of  the  same  month, 
was  canceled  of  record  on  the  7th  of  May,  1868,  although 
it  had  not  been  paid  or  satisfied.  It  further  appears  that 
in  1871  the  mortgagor  obtained  a  loau  from  George 
Buchanan  on  the  security  of  mortgage  of  the  property ,^ 
and  that  the   attorney   of  the   latter,    before   the  loan   was 
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made,  searched  the  records  to  ascertain  the  state  of  the  title 
and  whether  the  property  was  free  from  encumbrance,  and 
assumed,  from  the  certificate  of  cancellation  of  the  mortgage, 
that  it  had  been  duly  canceled  of  record.  Buchanan  lent  the 
money,  taking  a  mortgage  on  the  property  for  security.  In 
or  about  1875  he  instituted  suit  in  this  court  to  foreclose  his 
mortgage.  He  did  not  make  anybody  a  party  to  the  suit  in 
respect  of  the  complainants'  mortgage.  At  the  sale  under  the 
foreclosure.  Cook  and  Bernheimer  bought  the  property.  They 
had  no  notice,  and  neither  had  Buchanan,  except  from  the 
record,  of  the  existence  of  the  complainants'  mortgage.  The 
complainants  were  not  aware  that  their  mortgage  had  been 
canceled  of  record  until  after  the  purchase  by  Cook  and  Bern- 
heimer had  been  completed.  Their  mortgage,  as  before  stated, 
had  not  been  paid  or  satisfied.  It  had  not  been  receipted.  It 
was  never  canceled  nor  redeemed  ;  nor  was  it  produced  in  the 
clerk's  office  to  be  canceled  at  the  time  when  it  was  canceled 
of  record  ;  nor  was  it  produced  there  at  all,  but  the  cancellation 
was  entirely  without  their  knowledge,  and  was  not  due  to  any 
negligence  on  their  part,  nor  is  any  laches  imputable  to  them. 
No  equity  has  arisen  against  them  in  favor  of  Cook  and 
Bernheimer  by  reason  of  their  conduct  in  the  premises.  The 
action  of  the  clerk  in  canceling  the  mortgage  of  record  was 
without  warrant  or  authority,  and  was  therefore  of  no  effect. 
His  false  certificate,  while  it  misled  those  who  examined  the 
record  in  respect  to  the  property,  did  not  satisfy  nor  extinguish 
the  mortgage,  nor  in  anywise  affect  its  validity,  and  it  cannot 
affect  the  rights  of  the  lawful  owners  of  the  mortgage.  Tren- 
ton Banking  Company  v.  Woodruff,  1  Gr.  Ch.  117.  Those 
who  take  title  to  property  on  which  a  mortgage  has  been 
given,  and  of  which  they  have  notice,  may  effectually  guard 
themselves  against  being  misled  by  such  certificate,  if  false,  by 
requiring  proof  that  the  mortgage  has  in  fact  been  satisfied  or 
extinguished.  Cautiousness  will  protect  them.  But  what 
vigilance,  short  of  constant  watch,  would  protect  the  mort- 
gagee against  the  making  of  the  false  certificate  of  cancellation 
if  he  were  to  be  held  to  be  bound  bv  it  ? 
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The  fact  that  Cook  and  Bernheimer  are  bona  fide  pur- 
■chasers  for  valuable  consideration,  will  not,  under  the  circum- 
stances, give  them  any  equity  against  the  complainants.  The 
equity  of  the  complainants  is  superior  to  theirs.  The  assign- 
ment of  the  mortgage  is  valid.  It  would  have  been  so  had  it 
been  merely  by  delivery  of  the  mortgage  to  the  assignee.  The 
■complainants  are  entitled  to  a  decree  in  foreclosure  and  sale. 


Abraham  Smalley 

V. 

Isaac  Line  and  John  Nelson.* 

1.  The  sheriflF  who  holds  an  execution  at  law  is  not  a  necessary  party  to 
a  suit  in  this  court  to  stay  proceedings  thereunder. 

2.  Where  a  compromise  has  been  made  between  a  debtor  and  his  credi- 
tor, of  claims  held  by  the  latter  against  the  former  as  an  individual,  and 
claims  held  against  him  as  a  member  of  a  partnership,  and  the  considera- 
tion has  been  paid,  the  court  will  give  effect  to  and  enforce  the  compromise, 
if  justice  requires  it. 

3.  The  fact  that  a  complainant  attempted  to  set  up  a  merely  equitable 
defence  in  a  suit  at  law,  will  not  debar  him  from  subsequently,  after  judg- 
ment, setting  it  up  in  this  court  against  the  judgment. 


Bill  for  relief.     Motion  to  dissolve  injunction  on  bill. 

Mr.  W.  Strong,  for  the  motion, 

Mr.  A.  V.  Schenck,  contra. 

The  Chancellor. 

The  bill  is  filed  to   restrain  the  defendant  John   Nelson 
from   enforcing   payment  of  a  judgment   recovered  by  the 

Cited,  S  Stew.  Eq.  551. 
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defendants  (but  really  the  property  of  John  Nelson  alone),  in 
the  supreme  court  of  this  state,  in  1876,  against  the  com- 
plainant and  Abraham  V.  Nelson,  on  a  promissory  note  made 
by  them  in  their  firm  name  of  Nelson  &  Smalley,  for  $500,. 
but  on  which  $250  were  paid  by  the  complainant  and  credited 
before  judgment.  When  that  note  was  given,  the  complain- 
ant and  Abraham  V.  Nelson,  who  was  the  brother  of  John 
Nelson,  were  in  partnership  together  in  the  business  of  buying 
and  selling  hay.  The  note  was  given  to  the  defendants,  who' 
were  then  in  partnership  together  in  business  under  the  firm 
name  of  Line  &  Nelson. 

There  were  mutual  dealings  between  the  complainant  and 
the  defendant  John  Nelson,  individually ;  and  there  were 
mutual  accounts,  and  also  an  indebtedness  from  the  complain- 
ant to  John  Nelson,  for  which  the  latter  held  the  promissory 
notes  of  the  former.  It  appears,  by  the  statements  of  the  bill, 
that  the  complainant  and  John  Nelson,  in  March,  1870,  made 
an  attempt  to  settle  their  demands  against  each  other,  in  which 
the  amount  of  Nelson's  demands  against  Smalley,  and  the 
amount  of  the  latter's  demands  against  Nelson,  were  ascer- 
tained ;  but  no  settlement  was  agreed  uj^on,  nor  was  any 
amount  ascertained  as  the  balance  of  the  accounts.  Nelson 
then  produced  for  payment  the  note  of  $500,  which,  as  before 
mentioned,  had  been  given  by  Nelson  &  Smalley  to  Line  & 
Nelson.  Abraham  V.  Nelson,  the  complainant's  then  late 
partner  (for  the  partnership  had  been  practically  dissolved), 
was  insolvent,  and  that  fact  was  known  to  John  Nelson,  who 
was  his  brother.  The  $500  note  was  then  the  property  of 
John  Nelson,  to  whom  it  had  been  assigned  in  a  settlement 
between  him  and  Isaac  Line  of  their  partnership  affairs. 
The  complainant  objected  to  including  the  $500  note  in 
the  settlement  between  him  and  John  Nelson,  and  refused* 
to  settle  their  individual  demands.  No  settlement  was  there- 
fore made  at  that  meeting. 

A  few  days  afterwards,  John  Nelson  came  to  the  com- 
plainant's house  and  renewed  the  effort  for  a  settlement.  The 
complainant  still  refused  to  include  the  $500  note  in  the 
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settlement,  or  to  settle  at  all ;  but  it  was  finally  agreed 
between  them  that  the  complainant  should  pay  §750,  the 
full  amount  of  John  Nelson's  demand  against  him  on  indi- 
vidual account,  including  the  promissory  notes  before  referred 
to  (which  were  barred  by  the  statute  of  limitations  and  which 
he  had  therefore  refused  to  pay),  and  $250  in  respect  of  the 
^500  note,  and  that  John  Nelson  would,  in  consideration 
thereof,  discharge  him  from  all  demands,  including  the  $500 
note.  The  complainant  accordingly  gave  to  John  Nelson  his 
note  for  $1,000,  which  was  accepted  by  him  in  full  of  all  de- 
mands against  him,  including  his  liability  on  the  $500  note, 
and  Nelson  endorsed  on  that  note  and  signed  an  acknowledg- 
ment of  the  receipt  of  $250  on  the  note. 

The  bill  states  that  on  doing  so  he  said  he  would  "  put  it 
down  that  way,"  and  would  "  give  the  complainant  a  writing 
at  any  time,  releasing  him  from  all  liability  on  account  of 
that  note,"  and  he  requested  the  complainant  to  say  nothing 
to  Abraham  V.  Nelson  about  the  transaction,  because  he  was 
*'  going  to  hold  the  note  "  against  the  latter,  and  compel  him 
to  pay  the  balance.  The  complainant,  confiding  in  John  Nel- 
son's promise,  left  the  note  in  his  possession.  He  never  ob- 
tained any  release  in  writing.  He  subsequently  paid  the 
$1,000  note.  Afterwards,  John  Nelson  brought  suit  on  the 
$500  note,  in  the  supreme  court,  in  the  name  of  Line  and 
himself,  against  the  complainant  and  Abraham  V.  Nelson, 
and  recovered  judgment  thereon.  The  complainant  in  that 
suit  pleaded  the  agreement  as  a  release  and  as  an  accord  and 
satisfaction,  but  the  defence  clid  not  avail  him.  The  agree- 
ment was  denied  effect  as  a  release,  because  it  rested  merely  in 
parol.  And  it  was  not  available  as  an  accord  and  satisfaction, 
because  it  was  not  a  satisfaction  of  the  entire  debt  so  as  com- 
pletely to  extinguish  it.  Line  v.  Nelson  &  Smalley,  9  Vr. 
358.     Thereupon  the  bill  was  filed. 

The  motion  to  dissolve  the  injunction  is  urged  on  the 
ground  that  the  sheriff,  in  whose  hands  is  the  execution 
issued  upon  the  judgment,  and  whom  the  injunction  restrains, 
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is  not  a  party  to  this  suit ;  that  the  individual  notes  of  the 
complainant  held  by  the  defendant  were  not  in  fact  barred  by 
the  statute  of  limitations,  inasmuch  as  an  account  of  their 
mutual  demands  was  stated  by  the  parties,  and  ipso  facto  a  new 
promise  on  the  part  of  the  complainant  arose  by  implication 
from  the  application  of  part  of  his  demands  against  Nelson  to 
the  payment  of  so  much  of  Nelson's  demands  against  him ; 
and  on  the  further  ground  that  the  defence  here  set  up  was 
passed  upon  in  the  suit  at  law.  The  sheriff  is  not  a  necessary 
party  to  this  suit.  Ilorner  v.  Chester,  12  C.  E.  Gh\  4-^3  ; 
High  on  Injunctions  §  750.  And  besides,  defect  of  parties 
is  not  necessarily  a  reason  for  dissolving  an  injunction.  Trick 
V.  Black,  2  a  E.  Gr.  189.  The  statements  of  the  bill  show 
an  agreement  for  compromise  executed  between  the  complain- 
ant and  the  defendant  Nelson,  with  a  promise  on  the  part  of 
the  latter  to  execute  the  papers  which  might  be  necessary  in 
order  to  secure  to  the  former  the  benefit  of  it.  Part  of  the 
individual  demands  against  the  complainant  were  barred  by 
the  statute  of  limitations,  and  he  objected  to  paying  the  $500 
note.  As  a  compromise,  it  was  agreed  between  him  and  Nel- 
son that  if  he  would  pay  $1,000  it  would  be  received  in  full 
settlement,  and  as  an  accord  and  satisfaction  so  far  as  he  was 
concerned,  and  discharge  his  entire  liability  to  Nelson  on  the 
partnership  note  as  well  as  the  individual  demands.  That 
this  defence  was  not  available  to  him  at  law,  was  due  to  the 
fact  that  the  agreement  was  limited  to  his  own  liability  on  the 
$500  note,  and  did  not  extend  to  that  of  his  late  partner.  It 
is  very  clear,  according  to  the  statements  of  the  bill,  that  the 
eifort  of  the  defendant  Nelson  to  compel  the  complainant 
by  legal  proceedings  to  pay  the  residue  of  the  amount  of  that 
note,  is  inequitable.  The  note  for  §1,000  was  a  novation  of 
the  entire  contract  of  the  complainant,  a  new  obligation 
substituted  by  agreement  between  him  and  the  defendant 
Nelson,  for  all  his  liability,  as  well  on  the  $500  note  as  on 
individual  account.  It  may  be  remarked  that,  according  to 
the  statements  of  the  bill,  there  was  in  fact  no  settlement 
between  the  complainant  and  Nelson,  except  that  in  pursu- 
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ance  of  which  the  note  was  given.  The  amount  of  the  items 
of  the  demands  on  each  side  was  computed,  but  no  agreement 
was  made  in  reference  to  payment.  On  the  contrary,  the 
complainant,  as  before  stated,  refused  to  pay  his  individual 
notes  on  the  ground  that  he  was  not  liable  to  pay  them. 
There  was  no  balance  struck.  The  fact  that  the  complainant 
set  up  as  a  defence  in  the  suit  at  law  the  same  matters  which 
he  relies  upon  as  the  ground  of  relief  here,  is  no  bar  to  his 
claim  for  relief,  for  those  matters  were  ground  for  equitable 
relief  only,  and  were  not  ground  of  legal  defence. 
The  motion  to  dissolve  will  be  denied,  with  costs. 


Samuel  Wilson 

V. 

David  C.  Bird  and  wife. 

One  who  comes  into  a  court  of  couscience  to  enforce  a  forfeiture  must 
come  with  skirts  free  from  blame  in  the  transaction. 


Bill  to  foreclose.    On  final  hearing  on  pleadings  and  proofs, 
Mr.  J.  D.  Bartine,  for  complainant. 

« 

Mr.  J.  H.  Jackson,  for  defendants. 

The  Chancellor. 

The  bill  in  this  cause  is  filed  to  foreclose  a  moitgage  given 
by  the  defendants  to  the  complainant,  dated  Januany  1st, 
1876,  for  $800,  payable  in  three  years  from  date,  with  the 
interest   payable  half-yearly.     The   bond,  the  payment   of 


1  Stew.]  MAY  TERM,  1877.  353 

Wilson  V.  Bird. 

which  the  mortgage  is  made  to  secure,  contains  an  agree- 
ment that  if  default  be  made  in  the  payment  of  interest  for 
thirty  days  after  it  becomes  payable,  the  principal  shall,  at 
the  option  of  the  obligee,  become  due  at  once.  The  inter- 
est which  became  due  on  the  1st  of  July,  1876,  was  not 
paid,  and  the  complainant,  claiming  to  be  entitled  to  exer- 
cise his  option  to  make  the  principal  payable  at  once,  insti- 
tuted this  suit  for  the  recovery  of  the  principal  and  interest. 
The  question  between  the  parties  is  whether  there  has  been 
a  forfeiture  which  this  court  will  enforce.  That  the  inter- 
est which  fell  due  on  the  1st  of  July,  1876,  was  not  paid 
within  thirty  days  after  it  became  payable,  is  admitted. 
By  an  agreement  between  the  parties,  only  one-half  of  that 
interest  was  payable,  the  claim  to  the  rest  having  been 
waived  for  the  reason  that  Bird  did  not  take  possession  of 
the  mortgaged  premises  (which  were  purchased  by  him  from 
the  complainant,  and  the  mortgage  in  suit  given  to  secure 
the  payment  of  part  of  the  price),  for  three  months  from 
the  date  of  the  mortgage.  It  is  admitted  that  the  com- 
plainant, on  the  31st  of  July,  1876,  owed  Bird,  for  work 
done  and  goods  sold,  the  sum  of  $7.97  ;  and  that,  on  the 
other  hand.  Bird  then  owed  the  complainant  $4.50,  for  an 
insurance  premium  paid  by  the  latter  for  him.  On  that  day. 
Bird  who,  at  the  complainant's  request,  had  made  out  the 
bill  for  the  work,  requested  the  complainant  to  credit  the 
diiierence  between  those  two  sums  on  account  of  the  interest 
due  on  the  mortgage.  The  complainant  declined  to  do  so,  but 
paid  to  Bird  that  difference,  $3.47.  Bird  and  his  wife  both 
testify  that  on  that  occasion,  when  Bird  requested  the  com- 
plainant to  apply  the  $3.47  to  the  payment  of  the  interest, 
the  latter  told  him  he  had  sold  the  mortgage  to  his  sister, 
wiio  lived  in  Brooklyn,  and  that  he  had  nothing  to  do  with 
it ;  and  that  he  told  Bird  to  keep  the  money  and  pay  the  in- 
terest to  her  when  she  should  call  for  it.  The  complainant 
denies  this.  His  version  of  the  transanction  is  that  on  that 
occasion,  when  Bird  asked  him  to  keep  the  $3.47  on  account 
of  the  interest,  he  told  him  that  he  did  not  want  to  receive 
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the  interest  in  that  way  ;  that  he  told  Bird  to  keep  the  $3.47 
and  pay  the  interest  all  together  at  one  time  ;  that  Bird  said 
he  would  rather  the  complainant  should  take  it,  as  he,  Bird, 
had  very  little  work  and  did  not  know  when  he  would  be 
able  to  get  the  whole  of  the  interest  together,  and  wanted 
the  complainant  to  bear  with  him  awhile.  If  the  complain- 
ant on  that  occasion  informed  Bird  that  he  had  assigned 
the  bond  and  mortgage  to  his  sister,  and  advised  him  to 
keep  his  money  until  he  should  call  for  the  interest,  he  is  in 
no  position  to  claim  the  benefit  of  the  forfeiture  arising  from 
the  failure  to  pay  the  interest  within  the  thirty  days. 
DeGroot  v.  McCoUer,  i  C.  E.  Gr.  531.  The  weight  of  the 
evidence  is  that  he  did  so.  Bird  and  his  wife  both  swear  to 
the  fact,  and  there  is  some  corroboration  in  the  complain- 
ant's admission  that  he  told  Bird  to  retain  the  money ; 
though  he  says  he  gave  as  his  reason  that  he  preferred  that 
the  latter  should  pay  the  entu'e  amount  due  at  once.  The 
interest  which  was  claimed  then  was  but  814,  and  there 
appears  to  be  no  reason  why  the  complainant  should  have 
refused  to  give  credit  for  the  83.47,  unless  he  intended  to 
insist  on  the  payment  of  the  interest  according  to  the  terms 
of  the  bond,  and  to  claim  the  benefit  of  the  forfeiture.  His 
language,  howe^'er,  did  not,  according  to  his  own  statement, 
convey  that  idea,  but  rather  the  contrary.  There  is  no  fur- 
ther corroboration  in  the  complainant's  testimony  in  regard 
to  the  assignment  to  his  sister,  which,  he  says,  he  drew.  He 
appears  to  have  been  offended  by  Bird's  refusal  to  pay  the 
tax  on  the  mortgage  ;  and  he  admits  that  in  the  mouth  of 
July,  1876,  he  spoke  to  Bird,  in  the  presence  of  the  wife  of 
the  latter,  in  reference  to  the  assignment,  but  says  that  he 
merely  stated  that  he  intended,  on  account  of  Bird's  refusal 
to  pay  the  tax,  to  assign  the  mortgage  to  his  sister.  He 
further  says  that  he  told  Bird  that  if  he  assigned  the  mort- 
gage to  his  sister,  the  assignment  was  not  to  take  effect  until 
one  year  after  the  giving  of  the  mortgage.  He  adds  the  in- 
congruous statement :  "  In  the  meantime  the  interest  was  to 
be  paid  to  me ;  there  was  not  a  word  said  as  to  the  person  to 
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whom  the  interest  should  be  paid."  His  subsequent  testimony 
on  the  subject  is  of  so  contradietoiy  a  character  as  to  deprive 
his  denial  of  effect.  Both  Mr.  and  Mrs.  Bird  testify  that 
when,  on  the  15th  of  July,  1876,  the  former  asked  the  com- 
plainant if  he  M^ould  be  willing  to  pay  half  of  the  tax  if  Bird 
would  pay  the  other  half  and  the  interest,  the  complainant 
replied  that  he  had  sold  the  mortgage  to  his  sister  in  Brook  • 
lyn.  The  complainant  admits  that  he  drew  an  assignment  of 
the  mortgage  from  himself  to  his  sister,  in  July,  and  denies 
that  it  was  drawn  before  the  15th.  He  declares,  however,  that 
he  is  unable  to  fix  the  date.  His  sister  never  knew  of  the 
existence  of  this  paper,  nor  of  the  complainant's  intention  to 
assign  the  mortgage  to  her. 

One  who  comes  into  a  court  of  conscience  to  take  advan- 
tage of  a  forfeiture,  must  come  with  skirts  free  from  blame. 
The  weight  of  the  evidence  is  that  on  the  15th  of  July  the 
complainant  told  Bird  that  he  had  assigned  the  mortgage  to 
his  sister,  and  that  on  the  31st  of  July,  1876,  he  not  only,  by 
his  direct  statements,  induced  Bird  to  believe  that  he  was  not 
the  owner  of  the  mortgage  in  suit,  but  then  advised  him  to 
keep  his  money  until  the  assignee  should  call  on  him  for  the 
interest.  Under  such  circumstances  he  ought  not  to  be  per- 
mitted to  enforce  the  forfeiture.  The  bill  was  filed  on  the 
24th  of  August,  1876,  and  Bird  made  tender  in  September 
following,  as  he  says,  of  the  interest  which  was  due  on  the 
1st  of  July.  The  complainant  says  that  tender  was  made  in 
the  latter  part  of  October.     He  refused  to  receive  the  money. 

The  proceedings  will  be  stayed  on  the  payment  of  all  the 
interest  now  due,  without  costs.  There  will  be  an  order  that, 
on  payment  by  the  defendants  within  ten  days  from  the  time 
when  the  amount  now  due  on  the  mortgage,  irrespective  of 
forfeiture,  shall  have  been  ascertained  by  the  court  or  by  agree- 
ment of  the  parties,  the  proceedings  in  this  suit  be  stayed 
until  default  shall  be  made  in  any  of  the  payments  hereafter 
to  become  due  according  to  the  condition  of  the  bond. 


356  CASES  IX  CHAXCERY.  [28  E^. 


Cadmus  v.  Vreeland. 


Maegaret  Cadmus  and  others 

V. 

Edo  Vreeland  and  others. 

1.  Construction  of  devise  as  to  location  of  premises. 

2.  Declarations  of  testator  as  to  boundary  lines,  made  after  the  will  was^ 
executed,  are  inadmissible. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs^ 
Mr.  Charles  H.  Voorhis,  for  complainants. 
Mr.  G.  Acker  son,  Jr.^  for  defendants. 

The  Chancellor. 

Edo  Vreeland,  late  of  the  county  of  Bergen,  died  in  July^ 
1854,  leaving  a  will,  dated  August  3d,  1852,  with  a  codicil 
thereto,  dated  February  26th,  1853.  The  latter  contains  the 
following  de\'ise  to  his  daughter  Cornelia  Elizabeth  : 

"I  do  give  anto  my  daughter  Cornelia  Elizabeth  the  house  and  lot  pur- 
chased of  my  son  Elias,  and  all  the  lands  between  said  lot  and  my  son 
George's  land,  and  to  run  back  as  far  as  a  cross-fence  in  front  or  east  of  the 
woods  ;  bounded  north  by  George's  lands  ;  east,  by  the  public  road  frdm 
the  Boiling  Spring  to  Hackensack  ;  south,  by  lands  of  Matilda  and  Acker- 
man  ;  and  west,  by  the  fence  east  of  the  woods." 

By  the  fourth  section  of  his  will  he  had  directed  that  all 
that  part  of  his  farm  lying  west  of  the  Pollifly  road,  and 
southerly  of  the  land  previously  given  by  the  will  to  George, 
and  easterly  of  the  land  given  to  his  wife  and  his  son  Edo, 
be  sold  by  his  executors  and  the  proceeds  divide(^l  into  six 
shares,  of  which  he  gave  one  to  his  daughter  Margaret,  or 
her  children ;  one  to  his  daughter  Jane,  or  her  children  ; 
one   to   each    of  his   daughters   Catharine,    Christiann,    and 
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■Cornelia  Elizabeth,  and  one  to  the  children  of  his  deceased 
son,  Enoch,  Of  the  land  mentioned  in  that  devise,  the  land 
•devised  to  Cornelia  Elizabeth  by  the  codicil  was  part,  and  the 
■question  is  as  to  the  extent  of  the  devise  in  the  codicil. 
The  part  of  the  testator's  farm  which  lay  on  the  west  of  the 
Pollifly  road  comprised  both  arable  and  wood  land.  The 
latter  lay  in  a  body  on  the  westerly  end  of  the  farm.  On  the 
easterly  side  the  woodland  jutted  out  in  a  strip  of  timber 
land,  extending  easterly,  and  about  five  hundred  feet  in  width. 
On  the  north  side  of  the  strip  was  cleared  land,  and  on  the 
«outh,  pasture  and  brush  land.  In  the  rear  of  this  cleared 
and  pasture  and  brush  land  was  a  fence,  M'hich  ran  from  one 
side  of  the  farm  to  the  other,  through  the  woodland.  In 
front  of  the  strip  of  wood  land  there  was  a  fence,  also  running 
from  one  side  of  the  farm  to  the  other.  The  strip  was  of  the 
depth  of  about  eleven  chains  and  a  half.  The  complainants 
insist  that  by  the  expression  "  the  cross-fence  in  front  or  east 
of  the  woods,"  in  the  devise  in  the  codicil,  the  testator  meant 
the  fence  along  the  front  of  the  strip.  The  defendants,  on  the 
other  hand,  insist  that  he  meant  the  other  fence,  in  the  rear 
thereof. 

It  appears  in  evidence  that  the  testator  habitually  designated 
the  strip  as  "  woods."  George  E.  Vreeland,  one  of  his  sons, 
says  that  the  only  woods  of  his  father  which  he  knows  to 
have  been  called  by  that  name  was  the  strip  and  the  peach 
orchard  lot  (which  latter  was  a  lot  on  the  west  end  of 
the  farm  given  to  the  widow  and  the  testator's  son  Edo, 
in  the  will),  part  of  which  was  wood  land.  He  says  he 
never  knew  the  wooded  land  between  those  two  lots  to  be 
called  the  "  woods  ; "  that  that  land  was  usually  called  "  the 
maple  swamp,"  or,  when  he  designated  it  in  Dutch,  "  die 
lange  vlei,"  or  the  long  swamp,  and  that  the  strip  was  usually 
called  "  the  wood  lot  in  front,"  or  some  such  name.  Elias 
E.  Vreeland,  another  son  of  the  testator,  testifies  that  the  strip 
was  usually  spoken  of  as  "  the  wood  lot,"  and  that  his  father 
used  to  designate  it  as  "the  front  woods."  The  testator's 
widow,  sworn  for  the  defendants,  says  that  the  testator  used 
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to  call  it  "  the  young  woods."  Edo  Vreeland,  another  of  the 
testator's  sons,  also  sworn  for  the  defendants,  testifies  that  his 
father  called  the  woods  beyond  the  strip  '•  die  lange  vlei,"  the 
long  swamp.  Edgar  E.  Vreeland,  also  one  of  the  testator's 
sous,  sworn  for  the  complainants,  says  that  his  father  called 
that  woods  "die  lange  vlei,"  and  the  strip  "the  front  woods,"  or, 
in  Dutch,  "  die  eerste  bosch,"  and  that  he  designated  the  woods 
in  the  peach  orchard  lot  as  "  die  aether  bosch,"  or  the  back 
woods. 

There  appears  to  be  no  room  for  reasonable  doubt  as  to  the 
fence  to  which  the  testator  referred  in  the  devise  in  the  codi- 
cil. It  is,  by  the  terms  of  the  devise,  "the  cross-fence  in 
front  or  east  of  the  woods."  The  onlv  fence  answering^  this 
description  is  the  fence  in  front  of  the  strip.  The  fence  next 
west  of  it,  which  the  defendants  insist  is  the  one  referred  to, 
is  not  a  fence  in  front  or  east  of  the  woods,  but  a  fence  run- 
ning through  the  woods.  And  the  language  of  the  will  in 
the  devise  of  the  peach  orchard  lot,  which,  as  before  stated, 
was  a  lot  partly  covered  with  woods,  is  some  evidence  of  the 
testator's  intention  in  the  use  of  the  language  under  considera- 
tion. He  speaks  of  a  fence  there  a?  running  "through  the 
woods."  That  was  a  fence  which  divided  the  strip  of  wood- 
land in  the  peach  orchard  lot  from  the  "  lange  vlei,"  and  for 
part  of  its  length,  along  the  cleared  land,  was  not  in  or  along 
the  woods.  The  fence  in  front  of  the  strip  of  woods,  on  the 
east  side  of  the  "  lange  vlei,"  was  maintained  by  the  testator 
for  its  entire  length.  The  cleared  land  on  the  north  of  the 
strip  was  tilled  by  him  and  was  called  his  ".meislandt,"  or 
corn  land,  and  the  boggy  meadow,  called  by  him  "  die  vleitje," 
or  little  lowland,  on  the  south  side  of  the  strip,  was  used  for 
pasture  and  was  sometimes  mowed. 

The  strip  was  in  one  part  heavily  wooded.  George  E.  Vree- 
land says  the  woods  on  the  lot  were  hickory,  oak,  chestnut, 
and  some  small  wood.  Henry  Cutwater  says  that  the  woods 
on  the  strip  extended  westward,  right  up  to  and  across  the 
second  or  westerly  cross-fence.  Elias  E.  Vreeland  says  the 
strip  had  "quite  large  timber"  on  it,  and  that  they  cut  timber 
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out  of  it  for  a  new  house.  William  Williams  testifies  that 
there  was  large  timber  standing  on  the  upper  or  northern  part 
of  it.  He  surveyed  the  land  in  1871.  He  says  that  then, 
speaking  approximately,  the  woodland  comprised  very  nearly 
half  of  the  lot,  and  it  was  an  old  growth.  John  H.  Goetschius 
says  that  there  was  not  much  difference  between  the  condition, 
as  to  size  and  thickness,  of  the  growth  directly  west  of  the 
second  fence  and  that  between  the  first  and  second  fences. 

Martin  Ganter,  sworn  for  the  defendants,  says  the  strip  was 
all  woodland,  but  on  part  of  it  there  was  only  brush  and  some 
dogwood  and  birch,  and  here  and  there  a  timber  tree,  but  on 
another  part  of  i(  there  were  "  heavy  trees."  And  the  widow 
testifies  to  the  same  effect.  Mr.  McKeon  says  that  in  the 
southerly  part  of  the  "  spur,"  as  he  terms  it,  there  were  large 
trees,  and  he  adds  that  "  the  part  of  the  spur  which  was  tim- 
bered would  be  about  two-thirds,  hardly  that."  Edo  Vree- 
land's  testimony  is  to  tlie  same  effect.  He  says  that  the  strip 
was  a  young  woods  at  the  time  of  his  father's  death.  Edgar 
E.  Vreeland  testifies  that  along  the  second  cross-fence  there 
was,  on  the  east  side,  a  strip  of  twenty-five  feet  in  \vidth,  and 
on  it  were  hickory,  birch  and  chestnut  trees,  and  on  the  strip 
there  was  heavy  timber. 

It  is  evident  that  the  strip  was  part  of  the  woods,  and  that 
it  was  so  regarded  by  the  testator.  The  cross-fence  in  front 
or  east  of  the  woods  is  the  fence  in  front  of  the  strip.  It 
answers  the  description.  The  other  fence  does  not.  There 
is,  then,  no  latent  ambiguity  in  the  statement  as  to  what  is  to 
constitute  the  western  boundary  of  the  lot  given  by  the  codicil 
to  Cornelia  Elizabeth.  The  testimony  of  the  testator's  decla- 
rations after  the  will  was  made,  as  to  where  and  what  the  line 
was,  is  not  competent  evidence.  Nevius  v.  Martin,  1  Vr. 
4-65 ;  Boylan  ads.  Meeker,  4-  Dutch.  '27 4,;  Hand  v.  Hoffman, 
3  Hal.  78. 

It  is  evident,  it  may  be  remarked,  from  the  testimony  of 
Mr.  McKeon,  that  before  the  codicil  was  drawn,  the  testator 
intended  to  make  the  fence  in  front  of  the  strip  the  western 
boundary  of  the   land    devised   to  Cornelia    Elizabeth.      It 
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seems  that  Mr.  McKeon,  who  was  the  testator's  step-son, 
endeavored  to  induce  him  to  make  a  liberal  provision  for  her 
(she  was  his  half-sister),  and  had  conversation  with  the  testator 
on  the  subject.  He  says  :  "  It  was  a  question  of  discussion 
whether  the  line  in  the  codicil  should  be  the  fence  east  of  the 
•'  slank  '  or  the  fence  in  front  of  the  big  woods ;  he  [the  testa- 
tor] favored  the  fence  in  front  of  the  '  slank,'  as  the  other  line 
fence  was  taking  too  much  off  of  the  other  girls."  Again 
he  says :  "  He  [the  testator]  favored  the  fence  in  front  of  the 
'  slank  ; '  I  urged  upon  him  in  front  of  the  big  woods ;  to 
which  lie  objected,  because  it  would  be  taking  too  much  from 
the  girls."  He  says  these  conversations  were  before  the 
codicil  was  made.  Whether,  in  the  subsequent  conversations 
vrith  this  witness  and  the  others  who  testify  on  the  subject, 
the  testator  intended  to  mislead  them  or  not,  it  is  not  neces- 
sary to  consider.  Those  persons  were  his  wife,  who  was  the 
mother  of  Cornelia  Elizabeth  and  of  Mr.  !McKeon,  and  his 
wife's  sister  and  her  husband.  It  is  enough  to  say  that  the 
testimony  is  incompetent. 

The  complainants  are  not  barred  by  laclies.  The  premises 
in  question  have  been  in  dispute  between  the  parties  to  this 
suit  for  very  many  years,  and  have  been  accordingly  dealt  with 
by  all  parties  as  property  the  title  whereto  was  in  litigation. 
In  1857  tlie  executors,  on  a  representation  that  the  personal 
estate  of  the  testator  was  insutficient  to  pay  his  debts,  obtained 
an  order  of  the  orphans  court  of  the  county  of  Bergen  to  sell 
part  of  the  real  estate.  Under  that  order  they  sold  part  of  the 
disputed  premises.  A  part  of  the  proceeds  of  the  sale  has  re- 
mained, after  payment  of  the  testator's  debts,  in  the  hands  of 
the  executors  ever  since  that  time,  avraiting  a  judicial  determina- 
tion of  the  dispute  as  to  the  title.  The  rest  of  the  property 
has,  as  before  stated,  been  regarded  by  the  parties  as  being  in 
dispute,  and  no  equity  is  set  up  against  the  complainants. 
The  latter  are  entitled  to  the  relief  they  pray  in  their  bill. 

The  executors  will  be  decreed  to  sell  the  premises  under 
the  power  given  in  the  fourth  section  of  the  will,  and  dis- 
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tribute  the  proceeds,  with  the  balance  of  the  proceeds  of  the 
sale  above  mentioned,  under  the  order  of  the  orphans  court, 
to  the  persons  entitled  thereto  under  that  section. 


Edwaed  S.  Atwater 

V. 

John  S.  West.* 

1.  Where  the  holder  of  the  first  of  two  mortgages  upon  a  lot  of  land 
brought  suit  in  this  court  on  his  mortgage,  for  foreclosure  and  sale  of  the 
mortgaged  premises,  and  they  were  sold  accordingly,  but  the  holder  of  the 
second  mortgage,  though  the  assignment  to  him  was  duly  recorded  when 
the  suit  was  brought,  was  not  made  a  party  to  the  suit — Held,  that  the 
holder  of  the  latter  mortgage  might  maintain  a  suit  to  foreclose  upon  his 
mortgage. 

2.  The  first  mortgagee  in  this  case  was  not  allowed  to  recover  the  amount 
of  certain  municipal  assessments  upon  the  premises,  paid  by  him  after  his 
purchase  at  the  sherifl!"'s  sale  imderhis  foreclosure,  because  said  assessments 
were  illegal,  and  the  payment  thereof  might  have  been  successfully  re- 
sisted. 


Bill  to  foreclose,  and  cross-bill  praying  that  complainant  in 
the  original  bill  may  be  required  to  redeem.  On  final  hear- 
ing on  pleadings  and  proofs. 

Mi\  W.  P.  Wilson  and  Mr.  E.  8.  Atioater,  for  complainant. 

Mr.  C  Ewan  Merritt,  for  defendant. 

The  Chancellor. 

The  complainant,  Edward  S.  Atwater,  filed  his  bill  to  fore- 
close his  mortgage  upon  certain  land  and  premises  in  the  city 
of  Elizabeth.  His  mortgage  was,  when  it  was  giv'en,  the 
second  upon  the  premises.  It  was  given  by  Mahlon  Tucker 
and  his  wife  to  Ithamar  Charles  Conkey,  and  it  is  dated 

*ClTED,  5  Slew.  Eq.  465  ;  7  Stew.  Eq.  50  ;  12  Stew.  Eq.  11. 
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Xovemljer  25th,  1870.  The  defendant,  West,  held  the  first 
mortgage  on  the  premises.  It  was  given  by  Tucker  and  his 
wife,  and  was  dated  Xovember  3d,  1866.  The  complainant's 
mortgage  was  assigned  by  Conkey  to  David  Richardson,  by 
assignment  dated  on  the  same  day  of  the  date  of  the  mort- 
gage, Xovember  25th,  1870,  and  the  assignment  was  duly 
recorded  on  the  2d  of  December  following.  The  mortgage 
was  subsequently  assigned  by  Richardson  to  the  complainant, 
Edward  S.  Atwater,  by  assignment  dated  December  4th^ 
1874,  and  duly  recorded  on  the  24th  of  March,  1875. 

On  the  19th  of  March,  1873,  West  filed  his  bill  in  this 
court  to  foreclose  his  mortgage.  He  made  Tucker  and  his 
wife,  and  Conkey,  and  them  alone,  parties  to  the  bill.  At 
that  time  the  complainant's  mortgage  was  held  by  Richard- 
son, to  whom,  as  before  stated,  Conkey  had  assigned  it  on 
the  day  of  its  date,  by  assignment  recorded  on  the  same  day. 
Conkey,  having  no  interest  in  the  suit,  did  not  appear  ;  and 
Richardson  had  no  knowledge  of  the  existence  of  the  suit 
until  after  the  property  was  advertised  for  sale  under  the  exe- 
cution. A  decree  for  foreclosure  and  sale  was  entered  in 
the  cause  in  favor  of  West  for  §2,365.64,  and  an  execution 
issued  accordingly,  under  which  the  property  was  purchased 
by  him,  on  a  bid  of  §2,600,  on  the  19th  of  Xovember,  1873, 
and  a  deed  was  executed  and  delivered  to  him  by  the  sheriff 
therefor  on  the  1st  of  December,  following.  West  paid  the 
sheriff  the  difference  between  the  amount  due  him  on  his 
decree  and  the  amount  of  his  bid.  There  was  then  due  on 
the  decree,  for  principal  and  interest,  the  sum  of  §2,432.30. 
As  soon  as  the  deed  was  delivered,  West  authorized  a  firm  of 
real  estate  agents  in  Elizabeth  to  rent  the  property  for  him, 
and  he  has  exercised  control  over  it  and  has  been  in  possession 
of  it,  by  his  agents  and  tenants,  ever  since  that  time.  The 
original  bill  in  this  suit  is  filed  against  Tucker  and  West 
and  their  wives.  It  states  the  foreclosure  proceeding  and 
sale  and  conveyance  just  mentioned,  and  prays  a  foreclosure 
and  sale  of  the  premises  to  pay  the  complainant's  mortgage. 
West  answered  the  bill,  denying  Atwaters  right  to  a  decree 
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of  foreclosure,  and  setting  up  West's  title  under  his  fore- 
closure, and  alleging  that  Richardson  was  aware  of  the  fore- 
closure proceedings  in  that  suit  before  the  sale  took  place,  and 
expressed  a  desire,  before  the  sale,  to  be  permitted  to  redeem 
West's  mortgage;  that  an  opportunity  was  accorded  to  him 
to  do  so,  but  he  did  not  avail  himself  of  it,  and  that  the  com- 
plainant, Atwater,  was,  at  the  time,  his  confidential  adviser 
and  had  notice  of  this  suit ;  the  fact  that  Richardson  was  not 
a  party  to  it,  and  that  Richardson,  before  the  sale,  knew  of 
the  existence  of  the  foreclosure  suit  and  of  the  decree  therein, 
and  had  sought  an  opportunity  to  redeem,  which  had  been 
granted,  but  of  which  he  did  not  avail  himself  West  then 
filed  the  cross-bill,  setting  up  the  same  matters,  and  praying 
that  Atwater  might  be  required  to  redeem,  and  to  that  end  to 
pay  to  him  the  principal  and  interest  due  on  his  mortgage, 
and  the  amount  expended  by  him  for  repairs,  and  for  taxes 
and  municipal  assessments  upon  the  property. 

The  complainant  answered  the  cross-bill.  Replications 
having  been  filed,  the  testimony  in  the  cause  was  taken  under 
an  agreement  between  the  counsel  of  the  parties  that  the  same 
testimony  might  be  used  in  both  the  original  and  cross-suits. 
Atwater  has  a  right  to  a  decree  of  foreclosure  and  sale  of  tlie 
mortgaged  premises.  VanderJcemp  v.  Shelton,  11  Paige  28  ; 
McCall  V.  Yard,  1  Stock  358;  Kilborn  v.  Bobbins,  8  Allen 
4,66;  Chilver  v.  Weston,  12  C.  E.  Gr.  1^35.  By  his  purchase 
under  his  own  foreclosure,  West  obtained  the  interest  he 
had  had  as  mortgagee,  and  the  equity  of  redemption  of 
Tucker  and  wife. 

The  rights  of  Richardson  were  not  affected  by  the  fore- 
closure. The  fact  that  Conkey  was  a  party  to  the  suit  is  of 
no  importance,  for  he  had  no  interest  whatever  in  the  mort- 
gaged premises.  He  had  parted  with  his  interest  as  mort- 
gagee, more  than  two  years  previously,  by  the  assignment  to 
Richardson,  which  was  duly  recorded  a  few  days  afterward. 
West,  therefore,  had  constructive  notice  of  that  assignment. 
The  fact  that  his  solicitor,  before  commencing  the  suit  for 
foreclosure,  procured  a  certificate  of  search  from  the  clerk  of 
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the  county  where  the  mortgaged  premises  are  situated,  in 
which  the  assignment  did  not  appear,  and  that  neither  West 
nor  his  solicitor  knew  of  the  assignment,  cannot  affect  the 
riglits  of  Richardson  or  the  complainant  as  his  assignee.  Nor 
is  the  allegation  of  the  answer,  in  the  original  suit  and  the 
cross-bill,  in  regard  to  Richardson's  failure  to  take  advantage 
of  the  alleged  opportunity  to  redeem,  sustained.  Mr.  Rich- 
ardson testifies  that  he  never  had  any  notice  of  the  foreclosure 
suit ;  that  the  first  knowledge  he  had  on  the  subject  was  by 
seeing  the  advertisement  of  sale  in  the  newspaper,  three 
days  before  the  day  on  which  the  sale  was  advertised  to  take 
place ;  that  he  had  a  conversation  with  West  on  the  24th  of 
September,  1873,  the  day  on  which,  according  to  the  adver- 
tisement, the  sale  was  to  take  place ;  that  he  then  expressed 
to  the  latter  his  surprise  at  the  foreclosure,  seeing  that  the 
proceedings  were  not  binding  on  him,  but  said  that  he  would 
consent  to  the  sale  if  some  satisfactory  arrangement  could  be 
made  between  them ;  that  West  then  asked  him  what  would 
be  satisfactory  to  hini ;  on  his  requesting  the  former  to  state 
what  were  the  best  terms  he  would  make  if  he,  Richardson, 
should  buy  the  property  at  the  sheriff's  sale  to  protect  him- 
self. West  answered  that  they  were  ^600  in  cash,  and  Rich- 
ardson's bond  for  $2,000  with  a  mortgage  on  the  property 
for  two  years ;  that  he  accepted  the  proposition,  and  they 
both  went  to  the  sheriff's  office ;  that  Mr.  Tucker  obtained 
an  adjournment  of  the  sale  for  four  weeks ;  that  at  the 
expiration  of  that  time  they  met  again  at  the  sheriff's  office, 
and  Tucker  procured  anotli^r  like  adjournment ;  that  at  the 
expiration  of  that  time  West  and  Richardson  met  at  the 
sheriff's  office,  and  the  latter  told  West  that  he  was  there  to 
purchase  the  property  upon  the  proposition  that  West  had 
made,  and  whi<;h  he  accepted ;  that  West  then  replied  that 
he  would  not  carry  out  the  proposition,  and  that  if  he,  Rich- 
ardson, wanted  to  buy  the  property  he  must  pay  all  the 
money  due,  and  that  if  anything  was  to  be  made  out  of  the 
property  he  wanted  to  make  it  himself.  He  adds,  that  not 
being  prepared  to  pay  the  whole  amount  of  the  money,  he 
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was  obliged  to  submit  to  the  sale.  West  does  not  deny  the 
material  parts  of  this  statement.  He  purchased  the  property 
at  the  sheriff's  sale  with  full  knowledge  of  the  infirmity  of  the 
proceedings  under  which  he  proposed  to  take  his  title.  Nor 
is  there  any  ground  on  which  it  could  be  held  that  the  com- 
plainant is  barred  by  laches. 

The  property  is  still  in  the  hands  of  West,  and  no  new 
right  has  supervened.  The  complainant's  claim  is  wholly 
unaffected  by  the  sale  to  West.  It  is  not  barred  by  limitation 
or  presumption  of  law  or  equity.  Nor  will  the  complainant 
be  required  to  redeem.  His  bill  for  foreclosure  and  sale  of 
the  property  under  his  mortgage,  was  filed  before  West's  bill 
to  require  him  to  redeem  was  filed.  Under  the  circumstances, 
he  is  entitled  to  the  relief  which  he  seeks,  and  cannot  be  de- 
prived of  it  by  the  filing  of  the  cross-bill.  Kilborn  v.  Roh- 
bins,  ubi  supra. 

There  will  be  a  decree  that  the  mortgaged  premises  be  sold 
to  pay,  in  the  first  place,  the  amount  due  to  West  on  his- 
mortgage ;  in  the  next  place,  the  amount  due  on  Atwater's 
mortgage,  with  his  costs  of  this  suit ;  the  balance  to  be  paid 
to  West,  as  owner  of  the  property.  In  computing  the  amount 
due  to  West  on  his  mortgage,  he  will  be  required  to  account 
for  the  rents  and  profits  which  he  has  received,  or  reasonably 
ought  to  have  received,  from  the  premises  since  the  delivery" 
of  the  sheriff's  deed  to  him.  He  will  be  allowed  for  any 
necessary  repairs  he  may  have  put  upon  the  premises,  and  for 
the  taxes,  but  not  for  the  municipal  assessments  paid  by  him. 
Those  assessments  were  for  a  sewer  and  for  paving.  They 
were  levied  under  the  charter  of  the  city. 

The  city  surveyor,  by  whom  the  assessment  for  paving  was 
made,  and  whose  duty  it  was,  under  the  charter,  to  make  it, 
testified  that  the  whole  cost  of  the  paving  improvement  was 
divided  on  the  whole  street,  according  to  the  number  of  front 
feet  in  each  lot ;  and  that  no  regard  was  had  to  the  depth  of 
the  lot  nor  to  the  improvements  thereon ;  and  that  the  whole 
cost  was  laid  on  the  property  on  the   line  of  the  street  on 
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which  the  pavement  was  laid.  This  assessment  was,  indeed, 
made  in  conformity  with  the  directions  of  the  charter  of  the 
city ;  but  it  was  an  illegal,  and  therefore  invalid,  assess- 
ment. It  would  not  have  been  sustained  at  law,  and  a  title 
under  it  would  have  been  extinguished  by  this  court.  iSfate, 
Ageiis  V.  Mayor  &c.  of  Newark,  S  Vr.  Jj,15  ;  Bogert  v.  City  of 
Elizabeth,  12  C.  E.  Gr.  568. 

The  sewer  assessment  was  laid  under  a  provision  of  the 
charter  that  the  whole  of  the  cost,  damages  and  expenses  of 
constructing  any  sewer  or  drain  in  any  part  of  the  city  shall 
be  by  a  just  and  equitable  assessment,  assessed  upon  the  owners 
of  all  the  land  and  real  estate  benefited  thereby,  in  proportion, 
as  nearly  as  may  be,  to  the  advantage  each  shall  be  deemed  to 
acquire.  P.  L.  of  1863  §  101.  This  provision  is  not  in 
contravention  of  the  constitution  or  of  natural  law.  Village 
of  Passaic  v.  State,  Del.,  Lack.  &  W.  R.  R.  Co.,  8  Vr.  538. 
It  does  not  appear,  however,  by  the  report  of  the  commission- 
ers by  whom  the  assessment  was  made,  that  the  amount 
assessed  upon  the  mortgaged  premises  did  not  exceed  the 
amount  of  advantage  derived  by  the  property  from  the  im- 
provement, and  that  omission  is  fatal  to  the  validity  of  the 
assessment.  It  therefore  would  have  been  set  aside,  or  title 
thereunder  extinguished,  for  that  cause. 

This  view  of  the  subject  renders  it  unnecessary  for  me  to 
consider  the  question,  raised  on  the  hearing,  as  to  whether, 
under  the  charter,  that  assessment  was  a  lien  upon  the  land. 
West  paid  both  these  assessments  after  he  received  his  deed 
for  the  property  from  the  shei'iff.  To  allow  them  would  be 
to  deprive  the  comphiinant  of  his  lawful  rights  in  respect  to 
them,  and  to  compel  him  to  allow  claims  against  which  he 
would  have  had  a  valid  defence.  West  will  not  be  allowed 
the  costs  of  his  foreclosure  suit,  or  of  the  sheriff's  sale  there- 
under. They  are  not  chargeable  against  the  complainant. 
Parker  v.  Child,  10  C.  E.  Gr.  4,1  ;  Chilver  v.  Weston,  13  C.  E. 
Gr.  435.  The  cross-bill  Avill  be  dismissed,  and  West  will  be 
required  to  pay  the  costs  of  that  suit.     It  was  not  necessary 
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to  enable  the  court  to  grant  him  the  relief  to  which  he  is 
entitled,  and  the  rest  of  the  relief  sought  thereby  is  denied. 
There  must  be  a  reference  to  a  master. 


Isaac  J.  Vanderbeck 

V. 

George  C.  Perry  and  others.* 

1.  The  purchaser  of  an  estate  by  the  curtesy  at  sheriff's  sale,  under  exe- 
cution against  a  surviving  husband,  may  file  a  bill  to  correct  a  mistake  in 
the  description  of  the  premises. 

2.  Where  the  premises  had  been  conveyed  by  J,  (the  tenant  by  the  cur- 
tesy) and  his  wife  to  B.,  and  reconveyed  by  B.  and  his  wife  to  J.'s  wife — 
Held,  that  B.  and  his  wife  were  necessary  parties  to  a  bill  for  reforming 
the  deed. 


Bill  for  relief.  On  general  demurrers  of  all  the  defead- 
ants,  and  motion  to  dissolve  the  injunction. 

Mr.  Flavel  MoGee,  for  complainant. 

Mr.  S.  B.  Ransom  and  Mr.  J.  B.  Vredenhurgh,  for  the  de- 
murrants. 

The  Chancellor. 

The  complainant,  by  his  bill,  seeks  protection  for  his  title 
to  and  possession  of  certain  land  in  Jersey  City,  in  which  he 
<;laims  to  have  an  estate  for  the  life  of  Lorenzo  Jones. 
That  estate  was,  he  alleges,  bought  by  him  at  sheriiF's  sale, 
under  an  execution  issued  on  a  judgment  recovered  against 
Jones  by  the  complainant  and  his  partner  in  business.  After 
the  purchase  and  delivery  of  the  sheriff's  deed  to  the  com- 
plainant, Jones  delivered  to  him  possession  of  the  property, 

*ClTED,  3  Stew.  Eq.  81. 
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on  which  there  is,  and  was,  a  dwelling-house  built  by  Jones,, 
and  he  has  remained  in  possession  ever  since. 

The  defendants  are  George  C.  Perry,  Percival  P.  Perry 
and  Sarah  S.  Briukerholf,  (the  sons  and  daughter  and  heirs- 
at-law  of  Mrs.  Margaret  Perry,  deceased),  and  Cornelius 
Brinkerhoff,  the  husband  of  the  daughter,  and  Lorenzo  Jones 
and  Mary  Ella  Jones,  his  daughter.  Mrs.  Perry  Avas  the 
widow  of  George  C.  Perry,  from  whom  Jones  bought  the 
property,  then  unimjjroved,  in  1860.  If  Perry  was,  at  his 
death,  entitled  to  the  property,  it  passed  under  his  will  to 
his  widow.  She  died,  leaving  a  will  by  which,  if  she  died 
seized  of  it,  the  property  passed  to  her  heirs-at-law.  The 
bill  states  that  in  1859,  the  property,  which  was  designated 
on  a  map  known  as  the  "  map  of  the  property  of  D.  B.  Wake- 
man  and  others,  Monticello  avenue,  Bergen  Heights,"  as  lots 
35  and  37 ;  and  being  then  vacant,  was  conveyed  to  George 
C.  Perry,  by  Edgar  B.  Wakeraan ;  that  Perry  held  the  prop- 
erty until  1860,  when  he,  with  his  wife,  conveyed  it  to  Jones,, 
but  by  misdescription,  through  mistake,  it  was  designated  in 
the  deed  as  lots  39  and  41,  neither  of  which  lots  Perry  ever 
owned ;  and  that  Jones  took  possession  and  built  a  dwelling- 
house  on  the  property. 

In  1861,  Jones  and  his  wife,  in  order  to  transfer  the  title 
in  fee  to  the  latter,  conveyed  the  property,  by  the  same  mis- 
description, to  one  Edwin  R.  Bisbee,  who,  in  1862,  with  his 
wife,  conveyed  it,  by  the  same  erroneous  description,  to  Mrs. 
Jones.  Mrs.  Jones  died,  leaving  one  child,  the  offspring  of 
her  marriage  with  Mr.  Jones.  He  therefore,  it  is  alleged, 
had  curtesy  in  the  property. 

Under  the  judgment  before  mentioned,  the  complainant 
bought  the  premises  at  sheriff's  sale,  in  May,  1866,  and,  as 
before  stated,  Jones  then  gave  him  possession,  which  he  has  ever 
since  retained.  The  bill  states  that  the  sheriff  in  his  levy  desig- 
nated the  property,  by  mistake,  as  lots  39  and  41.  Recently,  and 
since  the  death  of  Mrs.  Perry,  the  complainant  having  discov- 
ered the  mistake  in  the  deed  from  Perry  and  his  wife  to  Jones, 
applied  to  the  defendants,  George  C.  Perry,  Percival  P.  Perry 


1 


1  Stew.]  MAY  TERM,  1877.  369 

Vanderbeck  v.  Perry. 

and  ]\Irs.  Brinkerhoff  and  her  husband,  for  a  release  of  lots  35 
and  37.  Neither  they  nor  Perry  or  his  wife  ever  claimed  any 
right  or  title  to  the  land  since  the  conveyance  to  Lorenzo 
Jones. 

The  persons  so  applied  to  refused  to  give  the  release,  but 
brought  an  action  of  ejectment  against  the  complainant  and 
his  partner  and  the  complainant's  tenant,  to  recover  the  prop- 
erty. To  restrain  the  plaintiffs  in  that  action  from  proceed- 
ing thereon,  this  suit  was  brought.  On  filing  the  bill,  an 
injunction  was  issued  accordingly.  All  the  defendants  have 
demurred  by  general  demurrer.  They  also  move  to  dissolve 
the  injunction.  The  power  of  the  court  to  reform  deeds,  on 
the  ground  of  mistake,  is  undoubted.  The  right  of  the  com- 
plainant in  this  case  to  that  relief  is  questioned. 

The  defendants  insist  that  he  has  no  title  to  the  premises. 
The  heirs-at-law  of  Mrs.  Perry  insist  that  Mrs.  Jones  was 
never  seized  of  the  property,  and  that  therefore  her  husband 
had  no  curtesy  therein.  They  and  the  other  defendants  con- 
tend that  it  appears  by  the  bill  that  the  levy  was  on  lots 
Xos.  39  and  41,  and  not  on  lots  35  and  37,  and  that  the  latter 
were  not  advertised  for  sale  by  the  sheriif,  and  were  not,  in 
fact,  sold  to  the  complainant,  so  that  he  has  no  legal  or  equit- 
able interest  in  the  premises,  and  therefore  is  not  entitled  to 
relief. 

The  complainant,  by  his  bill,  prays  that  the  mistake  in  the 
deeds  may  be  corrected ;  that  his  title  to  the  life  estate  in  the 
premises  in  question  may  be  established,  and  that  the  Perrys 
and  Brinkerhoffs  may  be  restrained  from  prosecuting  the  eject- 
ment. He  also  prays  for  relief  generally.  Has  he  such  an 
interest  in  the  premises  as  entitles  him  to  demand  the  reforma- 
tion of  the  deed? 

The  bill  states  that  the  premises  intended  to  be  conveyed 
by  Perry  and  his  wife  to  Jones,  were  lots  Nos.  35  and  37,  and 
that  it  was  intended  to  convey  the  same  premises  by  the  deeds 
from  Jones  and  his  wife  to  Bisbee,  and  the  deed  from  the 
latter  and  his  wife  to  Mrs.  Jones ;  that  under  and  by  virtue 
of  the  execution  issued  upon  the  judgment  recovered  by  the 
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complainant  and  his  partner  against  Jones,  the  sheriff  levied 
upon  and  sold  the  very  property  intended  to  be  conveyed  by 
those  deeds,  and  known  as  lots  Xos.  35  and  37,  and  which 
were  then  in  the  possession  of  Jones,  and  that  the  sheriff,  by 
mistake  in  his  levy,  designated  the  property  as  lots  Xos.  39 
and  41.  The  levy  is  not  set  out  in  the  bill.  It  is  enough,  in 
considering  the  demurrers,  to  say  that  the  bill  avers  that  the 
sheriff  levied  on  and  advertised  and  sold  the  identical  prop- 
erty intended  to  be  conveyed  l)y  Perry  to  Jones.  If  this  be 
true,  and  it  must  be  taken  to  be  so  on  demurrer,  the  complain- 
ant has  a  claim  to  relief. 

The  demurrer  will  be  overruled,  with  costs.  Bisbee  and 
his  wife  have  not  been  made  parties.  They  are  necessary 
parties.  The  complainant  will  be  allowed  to  amend  his  bill 
in  that  respect,  on  the  usual  terms.  The  injunction  will  be 
retained  until  the  hearing. 


RiCHAED  S.  Kuhl 


Jacob  L.  ^NIarti^t  and  others.* 

A  reference  to  a  master  was  made  bv  consent  of  complainant  and  the 
answering  defendants,  and  the  order  of  reference  directed  that  notice  of  the 
reference  be  given  to  all  the  defendants  in  the  suit. — Held,  that  the  order 
did  not  give  leave  to  a  defendant  against  whom  there  was  a  decree  pro  con- 
fejiso,  to  come  in  before  the  master  and  set  up,  under  the  reference,  a  claim 
which  ought  to  have  been  set  up  hv  answer. 


On  exceptions  to  master's  report. 

3Ir.  G.  N.  Abeel,  Mr.  R.  S.  Kuhl,  and  Mr.  G.  A.  Allen, 
for  Henry  G.  Cook,  exceptant, 

Mr.  Cortlandt  Parker,  for  Jennie  E.  Martin. 


*Reversed.  S  Stew.  Eq.  5S6 ;  S.  C,  11  C.  E.  Gr.  60;  2  Stew.  Eq.  586. 
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The  Chancellor. 

By  an  order  in  this  cause,  made  on  behalf  of  the  defend- 
ant Henrv  G.  Cook,  on  the  21st  of  December,  1875,  on  a 
motion  to  dismiss  the  bill  for  want  of  prosecution,  after  recit- 
ing that  answers  had  been  filed  in  the  cause  by  the  Home 
Insurance  Company,  Henry  G.  Cook,  Augustus  Smith  and 
his  wife,  and  William  Paterson,  defendants,  and  that  no  other 
answers  had  been  filed,  and  that  the  receiver  appointed  in  this 
cause  {Kuhl  v.  Martin,  11  C.  E.  Gr.  60)  had  sold  at  public 
auction  the  property  of  which  he  was  put  in  possession,  for 
the  benefit  of  those  whom  it  might  concern,  and  that  the 
proceeds  of  the  sale  were  then,  or  shortly  thereafter  would  be, 
in  the  hands  of  the  receiver,  it  was,  by  consent  of  the 
respective  counsel  of  the  complainants  and  answering  defend- 
ants, referred  to  Frederick  W.  Stevens,  Esq.,  one  of  the 
masters  of  this  court,  to  ascertain,  by  such  testimony  as  he 
should  think  proper  and  necessary,  and  report  the  priority 
of  the  claims  of  the  respective  claimants,  parties  in  this  suit, 
to  that  money  ;  and  that  the  receiver  present  his  account 
of  his  receivership,  under  oath,  before  the  master,  who  was 
to  ascertain  and  report  the  amount  of  compensation  proper 
to  be  allowed  to  him  for  his  services  ;  and  that  the  master 
give  to  all  persons  who  were  parties  to  this  suit,  notice  of  the 
time  and  place  of  taking  the  testimony  and  settling  the 
account  of  the  receiver. 

Under  this  reference  the  master  proceeded  to  the  discharge 
of  the  duties  thereby  imposed  upon  him,  and  on  the  15th 
of  April,  1876,  reported  that  the  judgments  of  the  Hun- 
terdon County  National  Bank  stand  first  in  order  of 
priority  as  liens  upon  the  oyster  grounds  which  lie  within 
this  state ;  that  the  mortgage  made  to  Henry  G.  Cook,  and 
by  him  assigned  to  Charles  Keen,  trustee  for  Jennie  E.  ]\Iar- 
tin,  stands  first  in  order  of  priority  as  a  lien  upon  the  oysters 
taken  from  all  the  oyster  grounds,  without  regard  to  whether 
they  lie  within  or  without  this  state,  and  is  second  in  order 
of  priority  as  a  lien  on  the  oyster  grounds  which  lie  within 
this    state ;    that    the    judgment   recovered    by    the    Union 
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Xational  Bauk  stands  secoud  in  order  of  priority  as  a  lien 
upon  tlie  oysters  which  were  taken  from  the  land  lying  within 
this  state,  and  third  in  order  of  priority  as  a  lien  on  the  land ;. 
and  that  the  judgment  recovered  by  Richard  S.  Kuhl  stands 
third  in  order  of  priority  as  a  lien  upon  the  oysters  taken 
from  land  lying  in  this  state,  and  fourth  in  order  of  priority 
as  a  lien  upon  the  land. 

As  to  the  money  arising  from  the  sale  of  the  great  beds,, 
which,  in  his  opinion,  lie  out  of  this  state,  he  suggests  that 
none  of  the  parties  to  this  suit  are  entitled  to  it,  and  that  if 
this  court  had  no  jurisdiction  to  sell  the  land  because  of  its 
being  without  this  state,  the  lien  of  the  morto-ag-e  held  bv  Mrs, 
Martin  remains  unimpaired ;  and  as  those  who  purchased  it 
from  the  receiver  get  no  title,  it  seems  to  be  equitable  under 
the  circumstances,  if  the  court  confirms  his  judgment  as  to  the 
locality  of  the  laud,  to  refund  the  money ;  but  he  adds  that 
as  to  the  oysters  on  that  land,  Mrs.  Martin's  mortgage  was  a 
lien  upon  them  irrespective  erf  locality,  and  they  having  been 
actually  sold,  she  appears  to  be  entitlal  to  the  proceeds.  He 
further  reports  that  as  to  the  oysters  on.  the  beds  in  this  state, 
the  Union  National  Bank  and  the  complainant  have  a  lien 
thereon  by  virtue  of  their  levies,  which  were  not  only  upon 
the  lands,  but  also  upon  the  right  to  take  oysters  therefrom, 
and  to  plant  oysters  thereon.  He  also  reports  that  at  the 
date  of  the  report,  there  was  due  to  the  defendant  Henry  G. 
Cook,  on  his  judgments  (those  recovered  by  the  Hunterdon 
County  National  Bank),  $7,213.08  ;  to  the  trustees  of  Mrs. 
Martin,  on  her  mortgages,  §4,655.65  ;  to  the  Union  National 
Bank  of  Rah  way,  on  their  judgment,  §7,908.06,  and  to  the 
complainant,  on  his  judgment,  §9,709.83. 

To  the  report  both  Henry  G.  Cook  and  Mrs,  Martin  have 
excepted  on  the  following,  among  other  grounds :  that  the 
master  permitted  testimony  to  be  taken  (and  considered  it) 
with  reference  to  the  claim  of  Mrs.  Mai'tin,  who  had  neither 
appeared  nor  answered,  nor  in  any  way  set  up  her  claims  in 
the  suit ;  that  he  passed  upon  the  question  of  jurisdiction, 
which  was  not  referred  to  him  nor  raised  in  the  suit ;  that  his 
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decision  on  that  subject  was  based  on  incompetent  and  insuf- 
ficient evidence,  and  that  he  misinterpreted  the  order  of 
reference  which,  if  it  admits  of  the  construction  put  upon  it 
by  him,  should  be  amended.  He  excepts  also  to  the  report 
that  the  levies  of  the  Hunterdon  County  Bank  were  not  on 
the  oysters  on  the  oystering  grounds,  but  un  the  land  only  ; 
and  because  he  admitted  incompetent  and  refused  to  receive 
competent  evidence  on  that  subject  and  in  reference  to  the 
location  of  the  property. 

On  the  other  hand,  Mrs.  Martin  excepts  on  the  ground  that 
neither  of  the  executions  and  levies  thereunder  created  any  lien 
on  either  the  oyster  grounds  or  the  oysters  thereon. 

Mrs.  Martin,  who  had  neither  answered  nor  appeared  in 
tlie  cause  when  the  order  of  reference  was  made,  asks  leave 
now  to  answer.  The  answer  which  she  proposes  to  file,  if 
permission  is  given,  alleges  her  bona  fide  ownership,  for  valu- 
able consideration,  of  the  land  and  premises  mortgaged  by 
her  and  her  husband  to  Henry  G.  Cook,  by  the  mortgages  for 
$4,000  and  $2,500  respectively,  at  the  time  when  those  mort- 
gages were  given  ;  that  she  executed  those  mortgages  on  that 
property  (which,  as  she  alleges,  was  her  separate  estate,  not 
obtained  by  voluntary  conveyance  from  her  husband)  in  order 
to  enable  Cook,  by  means  of  and  Math  those  mortgages,  to 
obtain  an  assignment  to  himself  of  the  Hunterdon  County 
National  Bank  judgments ;  and  that  it  was  agreed  that  in 
consideration  thereof,  the  mortgages  then  held  by  him,  and 
given  to  him  by  her  husband  and  herself,  should  be,  as  they 
were,  assigned  to  her. 

Though  the  master  was,  by  the  order  of  reference,  required 
to  notify  all  the  parties  in  the  suit,  whether  they  had  appeared 
or  not,  it  by  no  means  followed  that  he  w^as  to  entertain  the 
claims  of  all  parties  to  the  suit  who  should  present  them, 
irrespective  of  the  pleadings.  It  was  intended  that  all 
parties  in  interest  should  have  an  opportunity  to  be  present 
at  the  taking  of  the  account,  but  it  was  not  designed  to 
disregard  in  this  case  the  ordinary  regulations  of  practice 
in  this  respect.     Mrs.  Martin  had  no  standing  in  the  cause 
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as  a  claimant  under  her  mortgages.  The  bill  directly  and 
explicitly  called  in  question  her  right  to  the  ven*  property 
a  claim  to  which,  as  her  separate  estate,  she  now  asks  leave 
to  set  up.  It  allied  that  the  chattel  mortgage,  which  she 
now  claims  to  own  by  assignment  to  her  trustee,  was  fraudu- 
lent, and  prayed  that  it  might  be  so  decreed,  and  that  the 
mortgage  might  be  canceled.  Although  a  motion  to  dissolve 
the  injunction  was  denied  in  the  term  of  February,  1875, 
partly  on  the  ground  that  she  had  not  answered,  and  that 
the  complainant  was  entitled  to  her  answer  to  the  matters 
charged  in  the  bill  in  respect  to  the  conveyances  of  property 
therein  alleged  to  have  been  made  to  her,  and  as  to  the  mort- 
gages made  by  her  and  her  husband  to  Cook,  she  did  not 
answer  nevertheless,  and  on  the  30th  of  November  follow- 
ing, a  decree  pro  confesso  was  entered  against  her.  It  is  true 
the  bill  did  require  her  to  answer  under  oath,  but  that  did  not 
absolve  her  from  the  obligation  to  answer,  and  her  failure  to 
do  so  was  attended  with  the  usual  consequences.  The  order 
of  reference  was  made  on  the  bill  and  answers.  There  is  no 
evidence  in  the  cause  except  that  which  was  taken  before  the 
master  on  the  reference.  The  bill  having  been  taken  as  con- 
fessed against  Mrs.  Martin,  the  court  was  at  literty  to  proceed 
to  a  decree  as  between  the  parties  who  had  appeared  and 
answered. 

In  &ct,  the  relation  of  the  claims  to  each  other,  as  to 
order  of  priority,  had  not,  when  the  order  of  reference  was 
made,  been  affected  by  the  litigation.  There  was  nothing 
in  the  cause  to  show  that  Mrs.  Martin  had  any  claim  what- 
ever upon  the  property  in  question.  Her  silence  when  she 
was  called  apon  to  answer,  was  proof  that  she  had  none. 
Moreover,  it  appears  from  the  answer  which  she  desires  leave 
to  file,  that  the  mortgages  held  by  Cook  were  given  by  her 
and  her  husband  for  the  amount  due  upon  the  mortgage 
which  Cook  assigned  to  her,  and  that  one  object  of  the 
parties  in  giving  the  new  mortgage  was  to  enable  Cook,  by 
means  thereof,  to  obtain  an  assignment  of  the  judgments 
of  the   Hunterdon  County  National  Bank.     It  appears  to 
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have  been  understood  that  he  could  use  those  mortgages  as 
consideration  for  the  assignment  which  Martin  and  his  wife 
were  desirous  that  he  should  obtain,  in  order  that  the  judg- 
ments might  be  held  by  a  friendly  hand.  The  chattel  mort- 
gage appears  to  have  been  assigned,  with  the  other  mortgage 
on  land,  given  to  secure  the  same  debt,  to  her  trustee,  on  the 
28th  day  of  May,  1874,  the  day  after  the  date  of  the  assign- 
ment of  the  judgments  of  the  Hunterdon  County  National 
Bank  to  Cook.  The  two  mortgages  given  by  her  and  her 
husband  to  Cook,  to  be  used  in  obtaining  the  assignment  of 
the  judgments,  were  made  on  the  3d  of  April,  1874,  nearly 
two  months  before  the  making  of  the  assignment  of  mort- 
gages to  Keen,  as  trustee  for  Mrs.  Martin.  To  permit  Mrs. 
Martin,  under  such  circumstances,  to  obtain  a  priority  over 
Cook,  for  the  chattel  mortgage  assigned  to  her  trustee,  on  the 
technical  ground  of  defect  in  the  levies  under  the  Hunterdon 
County  Bank  judgments,  would  be  palpably  inequitable. 
She  will  not  be  permitted  to  answer. 

But  to  consider  the  case  as  presented  before  and  con- 
sidered by  the  master.  The  judgments  of  the  Hunterdon 
County  Bank  are,  by  law,  entitled  to  priority,  as  far  as  the 
land  in  this  state  is  concerned,  over  the  mortgage  of  land 
assigned  to  her  trustee,  and  if  the  levies  under  the  execu- 
tions thereon  are  valid,  they  are,  by  law,  entitled  to  priority 
over  the  chattel  mortgage  also;  for  the  judgments  were  recov- 
ered on  the  5th  of  September,  1873,  and  the  levies  were 
made  on  the  10th,  but  the  chattel  mortgage  was  not  filed  until 
the  13th. 

It  is  insisted,  on  behalf  of  Mrs.  Martin,  and  the  master 
so  reports,  that  the  levies  under  those  judgments  were  valid 
as  to  part  of  the  oyster  grounds  (the  part  which  is,  in  his 
opinion,  in  this  state),  were  not  valid  as  to  the  rest,  because 
he  finds  that  it  lies  outside  of  the  limits  of  this  state,  and 
that  no  levies  were  made  upon  the  oysters  which  were  on  the 
grounds.  For  the  reason  before  given,  the  judgments  in  the 
hands  of  Cook  (the  levies  were  made  under  them  before  he 
took  his  assignment  thereof)  are,  from  equitable  considera- 
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tions  alone,  if  the  validity  of  the  chattel  mortgage  in  the 
hands  of  Mrs.  Martin  were  conceded  and  she  were  admitted 
to  set  up  her  claim  against  the  judgments,  entitled  to  priority 
over  that  mortgage  in  her  hands.  She  could  not  successfully 
question,  under  the  circumstances  which  this  case  would  pre- 
sent, the  right  of  Cook,  under  his  judgments,  to  the  proceeds 
of  the  sale  of  the  personal  property  levied  on,  as  against  the 
mortgaoces  in  her  hands. 

The  proceeds  of  sale  are  in  court  to  be  administered,  and 
neither  the  question  of  jurisdiction  nor  the  question  as  to  the 
validity  of  the  levies  at  law  as  to  the  oysters,  would  be  of  any 
importance  as  between  Cook  and  Mrs.  Martin.  The  proof  is 
that  the  levies  were  made  by  the  under-sheriif,  by  the  direction 
of  Smith  and  Martin.  He  says  they  wished  him  first  to  levy 
upon  their  joint  property,  mentioning  the  one  hundred  acres 
of  oystering  grounds,  in  the  immediate  N^icinity  of  which  he 
and  Smith  and  Martin  were  at  the  time,  Mrs.  Martin 
would  not  be  in  a  position  to  successfully  question  Cook's 
right,  in  a  court  of  equity,  to  so  much  of  the  proceeds 
of  the  sale  of  the  oystering  grounds  and  oysters  as  might 
be  necessary  for  the  satisfaction  of  the  judgments.  His  right 
to  the  property  which  had  been  levied  on  under  the  judg- 
ment when  he  took  the  assignment,  would  be  superior  to  hers. 

The  other  judgment  creditors  can  claim  no  lien  under  their 
judgments  superior  to  that  of  Cook's  judgments  on  the  lands  ; 
for  it  is  undeniable  that  as  to  the  land  in  this  state,  his  judg- 
ments are  entitled  to  priority  over  all  the  other  encumbrances, 
and  if  they  are  not  valid  liens  upon  some  part  of  the  oystering 
grounds,  it  is  outside  of  the  limits  of  this  state ;  the  levies 
under  the  other  judgments  are  subject  to  the  same  objection, 
so  far  as  the  same  property  is  concerned.  If  Cook  has  no 
lawful  levy,  they  have  none.  But  are  the  levies  under  the 
executions  on  his  judgments  invalid  as  to  the  oysters  which 
were  in  this  state,  while  the  levies  under  theirs  are  valid 
a.s  to  that  property  ?  The  levies  under  the  executions  on 
his  judgments  are  upon  "  one  hundred  acres  of  oystering 
grounds  in  Raritan  bay,  late  the  property  of  Merrit  Martin, 
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■deceased."  Theirs  are  upon  the  oystering  grounds,  "  with  the 
right  to  take  oysters  therefrom  or  to  plant  the  same  thereon." 
The  master  reports  that  in  the  levies  under  Cook's  judgments 
the  oysters  on  the  grounds  were  not  included,  but  that  they 
were. embraced  in  the  latter;  that  the  levy  on  the  right  to  take 
oysters  from  the  grounds  was  substantially  a  levy  on  the 
oysters  there.  I  am  of  opinion  that  a  levy  upon  the  oystering 
grounds  was  a  levy,  not  only  upon  the  grounds,  that  is,  the 
right  of  occupancy,  but  also  upon  the  oysters  that  were  then 
growing  there ;  that  a  levy  on  an  oyster  bed  (another  name  for 
■oystering  grounds)  is  a  levy,  not  only  upon  the  oyster  bed, 
but  also  upon  the  oysters  which  are  in  it  at  the  time.  The 
levy  on  the  right  to  take  oysters  from  the  grounds  and  to 
plant  them  thereon  no  more  implies  a  levy  upon  the  oysters 
on  the  grounds  than  does  a  levy  upon  the  grounds  merely. 
Nor  am  I  satisfied  that  any  part  of  the  grounds  in  question 
lies  outside  of  the  limits  of  this  state. 

The  evidence  on  the  subject  is  not  of  such  character  as  to  be 
•conclusive  or  satisfactory.  But  it  appears  that  the  receiver, 
after  selling  a  large  part  of  the  oysters,  advertised  and  sold  the 
beds  and  remaining  oysters  together,  the  oysters  with  the  beds. 
What  the  relative  values  thereof  were  does  not  appear. 

The  purchasers  have,  for  aught  that  appears  to  the  contrary, 
converted  the  oysters  to  their  own  use.  They  have  not  been 
disturbed  in  their  possession  of  the  beds,  and,  except  as  the 
•question  was  raised  before  the  master,  it  does  not  appear  that 
any  ever  was  raised  as  to  whether  the  beds  were  indeed  within 
the  limits  of  this  state.  They  were  not  only  supposed  by  the 
the  parties  to  this  suit,  and  to  the  transactions  involved  therein 
connected  with  the  beds,  to  be  in  this  state,  but,  as  far  as  a]>- 
pears,  they  were  by  common  consent  regarded  as  being  in  this 
state.  I  see  no  good  reason  for  hesitating  in  distributing  tiie 
money  in  the  hands  of  the  receiver  on  account  of  the  jurisdic- 
tional question  raised  before  the  master.  That  question  was 
not  raised  by  the  pleadings  and  is  not  in  the  cause.  All  of 
the  exceptions  on  the  part  of  Mr.  Cook  to  the  master's  report 
will  be  allowed,  except  the  eighth,  ninth,  tenth  and  eleventh, 
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which  are  overruled.  Cook  will  be  entitled  to  his  costs  of  the 
exceptions  out  of  the  fund.  The  fund  will  be  distributed 
according  to  the  views  expressed  in  this  decision.  Cook  will 
be  entitled  to  preference  for  his  judgments  out  of  all  the 
money  in  hand  for  distribution.  No  costs  of  the  cause,  except 
of  the  proceedings  after  and  including  the  master's  report,  will 
be  allowed,  for  the  reason  that  the  litigation  instituted  by  the 
bill  has  terminated  by  consent  of  the  parties.  The  costs  of 
the  master's  report  and  subsequent  proceedings  will  be  allowed 
out  of  the  fund.  If,  after  paying  off  Cook's  judgment  and 
the  costs  above  awarded,  there  be  any  surplus,  it  will  be  paid 
over  to  the  Union  National  Bank  on  their  judgment. 


Timothy  H.  Prudden 

V. 

Oscar  Lindsley  and  others.* 

1.  Where  land  was  conveyed  to  trustees  in  trust,  for  the  purposes  of  a 
school — Held,  that  dedication  by  them  of  part  of  it  to  the  purposes  of  a 
public  highway  was  inconsistent  with  the  purposes  of  the  trust,  and  there- 
fore would  not  be  presumed. 

2.  The  injury  to  the  complainant  by  the  obstruction  of  the  alleged  high- 
way, appearing  to  be  not  irreparable,  interference  of  equity  denied. 


Bill  for  relief.     Motion  to  set  aside  verdict  on  feigned  issue* 
3£r.  Alfred  Mills  and  Mr.  B.  Williamson,  for  the  motion. 
Mr.  George  T.  Werts,  contra. 

*  Keversed,  2  Slew.  Eq.  615  ;  CiTED,  4  Stew.  Eq.  436. 
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The  bill  was  filed  for  an  injunction  restraining  the  defend- 
ants from  building  a  house  (a  school-house)  on  what  is  alleged 
by  the  bill  to  be  a  public  highway,  and  against  the  barn  aud 
shop  of  the  complainant,  which  front  on  the  highway. 

It  appears  from  the  answer  that  the  defendants,  who  were 
trustees  of  the  school  district,  did,  in  fact,  when  the  bill  was 
filed,  intend  to  build  a  school-house  up  against  the  above- 
mentioned  buildings  of  the  complainant,  in  such  a  way  as 
absolutely  to  deprive  him  and  the  public  of  access  thereto  and 
therefrom  by  the  alleged  highway.  They  had  entered  upon 
the  work  of  constructing  the  school-house  when  the  bill  was 
filed.  The  bill  states  that  the  complainant  has  been  the 
owner  and  possessor  of  the  land  on  which  his  buildings  (the 
barn  and  shop  above  mentioned)  stand,  for  more  than  forty 
years ;  that  during  all  that  time  the  highway  has  been,  and 
for  many  years  previously  was  in  existence,  and  his  land 
fronted  upon  it  for  the  distance  of  over  three  hundred 
feet,  and  indeed  was  bounded  by  it  on  the  whole  of  its 
southerly  side ;  that  the  highway  has  been  in  all  respects,  for 
more  than  forty  years,  a  public  highway  leading  from  one 
public  road  to  another ;  that  the  barn  was  on  the  complain- 
ant's land  when  he  bought  it,  and  was,  and  ever  since  has 
been,  in  the  same  place ;  that  more  than  twenty  years  ago  he 
built  the  shop  in  the  place  in  which  it  now  is,  fronting  on 
the  highway  in  question,  and  it  has  ever  since  so  remained  ; 
that  more  than  twenty-five  years  ago  he  built  an  addition  to 
the  barn,  and  that  the  barn  and  addition  have  together  a  front 
of  at  least  fifty  feet  on  the  highway,  and  all  the  doors,  except 
the  back  barn  doors,  are  on  it.  It  further  states  that  the  land 
in  the  rear  of  the  buildings  is  low  and  swampy. 

The  bill  expressly  alleges  that  for  more  than  forty  years 
the  highway  has  been,  in  all  respects,  used  and  treated  by 
the  public  as  a  public  and  open  highway,  and  has  been 
worked  and  repaired  by  different  overseers  of  the  roads 
and  other  persons,  as  such.  The  injury  which  was  threat- 
ened was  apparently  of  such  a  character  as  to  warrant  the 
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interposition  of  this  court,  and  therefore,  on  the  filing  of 
the  bill,  an  injunction  was  issued  restraining  the  defendants 
from  proceeding  with  the  work  of  constructing  the  school- 
house. 

The  defendants,  by  their  answer,  admit,  as  before  stated, 
that  they  were  proceeding  to  erect  the  school-house  across 
the  alleged  highway  and  against  the  complainant's  buildings, 
and  that  they  had  shut  up  the  alleged  highway.  They  claim 
a  right  to  do  so  on  the  ground  that  the  trustees  of  school 
district  Xo.  72,  in  the  county  of  Morris  (they  being  the 
trustees),  hold  the  title  in  fee  to  the  land  on  which  the 
alleged  highway  is,  and  that  that  land  has  been  held  by 
trustees  in  trust — "  for  the  use  of  the  school  in  Green  Village 
or  the  building  of  a  school-house,  or,  if  it  should  be 
required  to  be  put  to  that  use,  to  be  kept  for  the  use  of  the 
school  in  Green  Village  as  long  as  grass  grows  and  water 
runs," — since  the  year  1813,  when  it  was  conveyed  on  that 
trust  to  Zophar  Freeman  and  others.  By  an  act  of  the 
legislature,  passed  in  1875,  the  title  to  it  was  vested  in  the 
trustees  of  the  school  district.  They  deny  that  there  was 
ever  any  public  highway  as  claimed  by  the  complainant,  or 
any  public  highway  at  all  upon  the  premises,  while  they 
admit  that  by  the  building  of  a  fence — as  they  allege,  in 
1855,  but,  as  the  complainant  insists,  in  1854 — around  their 
lot,  a  space  was  left  for  the  whole  width  of  it  adjoining  the 
southerly  line  of  the  complainant's  land,  and  that  that  has 
been  nsed  by  the  public  in  common  with  the  children  attend- 
ing the  school,  but  they  expressly  deny  that  it  has  been  a 
public  highway. 

After  the  answer  was  filed,  a  motion  was  made  on  behalf 
of  the  defendants  for  a  feigned  issue,  to  be  framed  in  the 
supreme  court,  to  determine  by  the  verdict  of  a  jury  of  the 
county  of  Morris,  in  which  the  premises  are,  "  whether 
there  is  a  public  road  on  the  premises  mentioned  and 
described  in  the  pleadings  in  this  cause,  and  in  the  answer 
alleged  to  be  the  property  of  '  The  Trustees  of  School  Dis- 
trict Xo.  72,  in  the  county  of  Morris,'  and  if  there  be  such 
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road,  whether  it  bounds,  along  its  southerly  side,  the  land  of 
the  complainant  described  in  the  bill  of  complaint  in  this 
cause,  and  how  long  such  road  has  existed."  The  motion  was 
granted  and  an  order  was  made  accordingly;  an  issue  was 
framed  and  it  was  tried  in  the  circuit  court  of  Morris  county 
before  Justice  Reed. 

It  appears  by  the  posted  that  the  jury  found  "that  there  is 
a  public  road  on  the  premises  mentioned  and  described  in  the 
pleadings  in  this  cause,  and  in  the  answer  alleged  to  be  the 
property  of  the  trustees  of  school  district  Xo.  72,  in  the  county 
of  Morris,  and  that  said  road  bounds,  along  its  southerly  side,, 
the  lands  of  said  Timothy  H.  Prudden,  described  in  the  bill 
of  complaint,  and  that  said  road  has  existed  for  over  twenty- 
three  years."  The  issue  was  tried  on  the  7th  of  December^ 
1875.  The  jury  therefore  found  that  the  road  had  existed 
from  a  period  prior  to  1852.  The  justice  certifies  that  the 
questions  were  presented  in  a  manner  that  made  the  verdict 
of  the  jury  upon  them,  in  his  opinion,  conclusive,  and  adds 
that  he  is  therefore  satisfied  with  the  verdict  as  to  its  result  in 
finding  a  highway. 

The  defendants  move  to  set  aside  the  verdict  on  the  ground 
that  inasmuch  as  the  title  to  the  land  on  which  the  alleged! 
highway  is  was  held  in  trust,  as  before  mentioned,  no  dedi- 
cation can  be  presumed,  for  no  grant  can  be  presumed,  see- 
ing that  the  trustees  could  not  have  granted  to  the  public  the 
easement  claimed  without  a  breach  of  their  trust.  Ever  since 
1813  the  legal  title  to  the  property  has  been  in  the  trustees. 
Their  cestuis  que  trust,  in  whom  was  the  equitable  title,  were,, 
according  to  the  deed,  "  the  inhabitants  of  Green  Village  and 
its  vicinity."  The  land,  from  1813  to  1854  or  1855,  when 
the  fence  was  built — a  period  of  more  than  forty  years — was 
unoccupied,  except  as  a  play-ground  for  the  school  children. 
In  1854  or  1855  a  public  fair  was  held  by  the  ladies  of  Green 
Village  and  vicinity  in  order  to  raise  money  to  put  an  iron 
fence  around  the  lot,  and  to  improve  it  otherwise.  The 
result  was  the  grading  of  the  lot  and  the  building  of  the 
fence.     The  fence  was  so  placed  as  to  leave  the  part  of  the 
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lot  now  claimed  to  hav^e  been,  long  prior  to  that  time,  a  public 
highway  open  to  the  use  of  the  public,  and  it  so  remained 
from  that  time  up  to  the  time  when  the  trustees  began  to  build 
the  school-house,  just  before  the  filing  of  the  bill.  It  is  a 
primary  condition  of  every  dedcation  that  it  must  be  made  by 
the  owner  of  the  fee.  Trustees  in  whom  the  title  to  land  is 
vested  for  a  special  purpose  incompatible  with  the  public  use 
of  it  as  a  highway,  are  incapable  in  law  of  making  a  dedi- 
cation of  it  to  the  purposes  of  a  public  highway.  Mex  v. 
Leake,  5  Barn.  &  Ad.  Jf69. 

No  actual  grant  was  made  in  the  case  before  me,  and  of 
course  none  will  be  presumed  which  the  trustees  were  incapa- 
ble of  making.  They  held  the  land  upon  an  express  and 
explicit  trust  for  the  use  of  the  school  or  the  building  of  a 
school-house.  It  was  entirely  incompatible  with  those  pur- 
poses that  it  should  lie  open  and  unfenced.  It  was  not  com- 
patible with  those  purposes  that  any  part  of  it  should  l)e 
granted  for  the  purposes  of  a  public  highway.  The  evidence 
of  user  by  the  public  of  the  part  in  question  in  this  suit  is 
rather  of  user  for  access  to  the  shop  of  the  complainant  than 
for  a  highway  generally.  There  is  evidence  that  the  travel 
was  not  confined  to  the  strip  adjoining  the  complainant's 
land,  but  that  in  going  from  one  road  to  the  other  the  public 
sometimes  drove  over  the  lot  without  regard  to  the  beaten 
track  along  the  complainant's  laud.  There  is  evidence,  too, 
of  the  occupation  of  part  of  the  very  ground  alleged  to  have 
been  dedicated  to  the  purposes  of  a  highway,  for  the  use  of 
the  school  children.  The  proof  is  not  clear  tliat  the  iron 
fence  was  erected  as  early  as  1854,  and  there  is  evidence 
that  when  it  was  erected  in  its  present  location  the  com- 
plainant claimed  title  to  the  part  of  the  lot  now  alleged  to 
have  been  devoted  to  the  use  of  the  public,  and  that  the 
location  of  the  fence,  apparently  in  deference  to  his  claim, 
was  made  under  protest  and  was  accompanied  with  a  claim  of 
right  to  the  part  of  the  lot  which  was  not  included  within 
the  fence.  The  proof  that  the  road  was  treated  as  a  public 
highway,  in  the    ])ublic  maintenance  and  repair  of  roads,  is 


1  Stew.]  MAY  TERM,  1877.  383 

Claflin  V.  French. 


but  slight  at  best.  But  beyond  these  considerations  in  respect 
to  the  evidence,  it  is  obvious  that  whatever  the  public  user 
might  have  been,  no  dedication  could,  for  the  reason  already 
given,  be  presumed. 

The  object  of  the  issue  was  merely  to  inform  the  conscience 
of  the  court,  and  the  finding  of  the  jury  is  in  no  sense  bind- 
ing on  the  court.  The  question  as  to  the  power  of  the  trustees 
to  grant  the  land  for  a  highway,  was  not  raised  on  the  trial 
of  the  issue,  but  was  raised  for  the  first  time  on  the  motion  to 
set  aside  the  verdict.  Inasmuch  as  there  could  be  no  dedica- 
tion, the  complainant  has  no  claim  to  relief  But  if  it  were 
merely  doubtful  whether  the  trustees  had  the  power  to  dedi- 
<;ate,  this  court  would  not  aid  the  complainant  by  its  injunction. 
The  threatened  injury  to  him  is  not  such  as  to  make  it  incum- 
bent on  the  court,  if  the  right  were  merely  doubtful,  to  retain 
the  injunction  until  the  question  of  legal  right  could  be 
determined.  The  lav/  provides  a  way  to  redress  the  injury  to 
the  public  for  the  illegal  stoppage  of  a  public  highway,  and 
the  special  injury  to  the  complainant  is  not  of  such  magnitude 
as  to  warrant  this  court  in  entertaining  jurisdiction  by  injunc- 
tion. 3forris  and  Essex  JR.  R.  Co.  v.  Prudden,  5  C.  E.  Gr. 
530.  The  complainant's  barn  and  shop  may  be  reached  from 
each  of  the  main  roads,  by  a  way  on  his  own  premises.  The 
injunction  will  be  dissolved  and  the  bill  dismissed,  with  costs. 


Aaron   Claflin  and  others 


Joshua  A.  French  and   wife.  * 

1.  On  a  creditor's  bill  filed  to  subject  lands  conveyed  by  the  defendant 
to  the  lien  of  a  judgment  and  two  promissory  notes — Held,  that  the  land 
must  be  decreed  to  be  subject  to  the  lien  of  the  judgment ;  aliler  as  to 
the  notes. 

2.  A  trust  in  lands  cannot  be  established  by  parol. 


*ArFiRMED,  2  Stew.  Eq.  376. 
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Creditor's  bill.     On  final  hearing  on  pleadings  and  proofe. 

Jlr.  Jacob  Weart,  for  complainants. 
Mr.  C.  H.  Winfield,  for  defendants. 

The  Chancellor. 

The  bill  states  that  the  complainants,  on  or  about  the  25th 
of  April,  1876,  recovered  a  judgment  in  the  supreme  court 
of  this  state,  against  the  defendant,  Joshua  A.  French,  for 
8974.58  ;  that  execution  against  the  goods  and  lands  of  the 
debtor  was  duly  issued  thereon  to  the  sheriff  of  the  county 
of  Hudson,  in  which  county  French  resided,  which  was  duly 
returned  by  the  sheriff  nulla  bona  aid  tenementa,  and  that  the 
judgment  is  wholly  unsatisfied.  It  further  states  that  in 
addition  to  the  judgment,  French,  at  the  time  of  filing  the 
bill,  May  20th,  1876,  owed  the  complainants  the  amount  of 
two  promissory  notes  (with  interest  and  protest  fees  thereon), 
made  in  1876,  one  by  Isaac  Edge  and  the  other  by  William 
S.  Gilbert,  each  payable  to  the  order  of  French,  by  whom 
they  were  endorsed  to  the  complainants,  both  of  which  have 
been  dishonored,  and  duly  protested  accordingly.  No  judg- 
ment has  been  recovered  on  these  notes  or  either  of  them. 
The  bill  seeks  to  subject  to  the  payment  of  these  debts  the 
property  of  French,  which  it  is  alleged  is,  in  fraud  of  his 
creditors,  held  in  trust  for  him  by  his  wife.  The  bill  states 
that  in  1.869  he  owned  the  half  of  a  lot  of  land  in  Jersey 
City,  worth  from  $7,000  to  §8,000;  that  in  1870  he  sold  his 
interest  in  the  property  to  Patrick  Walsh  for  $7,500, 
receiving  81,100  in  cash,  on  account  of  the  purchase-money, 
and  a  mortgage  on  the  premises  sold  for  the  balance,  §6,400 ;. 
that  on  the  15th  of  October,  1872,  there  were  due  on  the 
mortgage  §4,400,  Walsh  having  previously  paid  §2,000  on 
account  of  it ;  that  at  that  date  French  assigned  the  mort- 
gage to  Richard  Cadmus,  for  the  full  amount  due  on  it;  that 
in  June,  1872,  Cadmus  sold  and  conveyed  to  Mrs.  French  a 
lot  of  land  in  Bayonne,  and  in  January,  1873,  he  sold  to  her 
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five  other  lots,  which  six  lots  lay  together;  that  in  1872  she 
built  a  house  on  the  property,  for  the  residence  of  herself 
and  her  husband  and  their  family,  at  a  cost  of  $6,800 ;  and 
that  she  has  expended  $250  in  building  fences  on  the  prop- 
erty; and  that  the  property  and  improvements  cost  $10,050, 
to  which  French  contributed  $6,550,  of  which  $4,400  were 
the  proceeds  of  the  assignment  of  the  Walsh  mortgage,  and 
$2,000  the  money  which  he  had  previously  received  thereon, 
and  also  contributed  money  taken  from  his  business. 

The  defendants  by  their  answer  admit  that  these  lots  were 
paid  for  substantially  as  stated  in  the  bill,  and  that  a  part  of 
the  consideration  was  the  proceeds  of  the  sale  of  the  premises 
sold  to  Walsh,  but  they  deny  that  French  contributed  any 
money  drawn  from  his  store,  to  the  buildings  or  other 
improvements.  French  and  his  wife  both  testify  that  of  the 
money  used  in  paying  for  the  property,  $5,500  were  the 
proceeds  of  the  sale  to  Walsh.  They  insist  by  the  answer 
that  that  money  was  held  by  French  in  trust  for  his  children. 
The  statement  of  the  answer  on  the  subject  is  as  follows : 

"Two  or  three  days  before  the  death  of  his  [French's]  said  mother, 
which  occurred  March  4th,  1869,  his  said  mother  executed  a  deed  to  him 
for  an  undivided  half  of  the  lot  referred  to,  with  this  verbal  and  express 
direction  and  condition  :  that  he  should  sell  his  interest  in  the  said  lot 
as  soon  as  he  could  dispose  of  it  at  a  fair  price,  and  invest  the  money 
received  therefor  so  that  it  should  be  safe  for  his  children." 

He  says,  in  his  testimony :  "  She  [his  mother]  willed  it 
[the  whole  property]  to  my  sister,  to  go  to  her  as  long  as  she 
lived,  and  the  proceeds  then  to  go  to  my  family ;  and  my 
sister  would  not  have  it  that  way ;  she  wanted  her  share, 
and  my  children's  share  to  be  deeded  to  them ;  my  children 
wasn't  of  age  then,  at  least  one  of  them ;  she  deeded  to  me, 
to  pay  her  doctor's  bill  and  funeral  expenses,  $1,300  upon  a 
mortgage  against  it ;  the  balance  to  go  to  my  family."  These 
directions  were  oral,  he  says.  He  adds  that  nobody  was 
present  but  his  sister.  The  will,  he  says,  was  destroyed  at 
the  request  of  his  sister.    In  his  testimony,  taken  on  proceed- 
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ings  under  the  judgment  for  discovery  of  property,  he  says  : 
"That  property  was  left  to  my  children  by  my  mother  when 
she  was  dying;  she  hadn't  time  to  make  a  will,  so  she  divided 
the  property  between  my  children,  self  and  my  sister,  and 
gave  me  a  deed  for  one-half,  with  a  request  that  I  give  it  to 
my  children."  His  wife  testifies  that  she  holds  the  §5,500 
for  herself  and  her  children. 

Now,  apart  from  the  objection  that  the  alleged  trust,  on 
which,  as  French  says,  he  held  the  property  and  the  proceeds 
of  the  L;ale  thereof,  was  never  manifested  and  is  not  proved 
by  any  writing,  and  is  admitted  to  have  been  created  merely 
by  the  oral  request  of  his  mother  that  he  would  give  the 
property  to  his  children,  the  evidence  of  the  existence  of  it  is 
entirely  unsatisfactory.  There  is  no  evidence  that  he  ever 
declared  or  accepted  or  agreed  to  hold  the  property  upon  any 
trust.  His  statements  on  the  subject  are  contradictory.  In 
his  testimony  in  this  suit  he  says  his  mother  made  a  will,  and 
that  it  was  subsequently  destroyed  at  the  request  of  his  sister. 
In  his  examination  under  the  order  for  discoveiy,  he  says 
that  the  property  was  left  to  his  children  by  his  mother  when 
she  was  dying ;  that  she  had  not  time  to  make  a  will.  The 
deed  is  dated  on  the  26th  of  February,  1869,  and  was 
acknowledo;ed  on  that  dav.  His  mother  did  not  die  until 
the  4th  of  March  following.  There  is  no  corroboration 
whatever  of  his  statements  on  the  subject  of  the  alleged 
trust. 

His  testimony  on  this  head  appears  still  less  entitled  to 
credit  in  connection  with  that  which  he  gives  in  reference 
to  the  note  given  by  him  to  the  complainants  on  account  of 
their  debt.  He  swears  that  it  was  an  accommodation  note 
merely,  whereas  it  was  undeniably  given  for  a  debt  due 
them  from  him.  The  complainants  will  be  entitled  to  a 
decree  charging  on  the  land  held  by  the  wife  the  amount  of 
their  judgment,  but  not  the  amount  of  the  notes,  on  which 
no  judgment  has  been  obtained,  for  their  debt  is  not  estab- 
lished as  to  them,  and  they  have  no  lien  in  respect  thereof. 
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Justine  Horxixg 

V. 

Franz  Wiederspalen. 

Where  land  was  devised  to  F.  W.,  on  condition  that  he  pay  certain 
specified  legacies — Held,  that  the  legacies  were  charged  on  the  land,  and 
■that  he,  having  accepted  the  devise,  was  bound  to  pay  them. 


Bill  for  relief.     On  final  hearing  on  bill  and  answer. 
Mr.  S.  H.  BaMicin,  for  complainant. 
Mr.  E.  E.  Coe,  for  defendant. 

The  Chancellor. 

Benedict  Wiederspalen,  by  his  will  dated  August  6th,  1874, 
gave  to  his  son  Franz,  the  defendant,  his  house  and  lot,  No. 
174  Prince  street,  in  the  city  of  Newark,  on  condition  that  he 
pay  a  legacy  of  $500  to  the  testator's  daughter,  the  complain- 
ant, and  a  legacy  of  $1,000  to  his  daughter  Elizabeth ;  the 
legacy  to  the  complainant  to  be  paid  in  two  years  from  the 
time  of  the  testator's  death.  The  will  further  declares  as 
follows  : 

"  It  is  my  will,  and  I  furtlier  order  that  in  case  my  said  son  Franz  shall 
die  without  leaving  any  children,  then  his  property,  which  I  hereby  will 
to  him,  shall  be  divided  among  my  remaining  children,  or  their  heirs." 

The  defendant,  as  alleged  in  the  bill  and  admitted  by  the 
answer,  immediately  after  the  death  of  the  testator,  entered 
into  possession  of  the  above-mentioned  house  and  lot,  and 
ever  since  that  time  has  kept  possession  thereof.  He  has 
accepted  the  devise,  and  is  bound  to  comply  with  the  condi- 
tion. He  is  therefore  liable  to  pay  the  legacies  to  the  com- 
plainant and  her  sister.     Thev  are  also  charged  on  the  land. 
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His  estate  in  the  devised  premises  is  a  fee,  liable  to  be  defeated 
by  a  failure  of  issue  at  his  deaiii. 

The  complainant  is  entitled  to  the  relief  specifically  prayed 
by  the  bill,  a  decree  that  the  defendant  pay  her  legacy  and 
interest  thereon  from  the  time  when  it  became  payable,  and 
the  costs  of  this  suit;  and  in  case  of  his  failure  to  do  so, 
that  the  house  and  lot  be  sold  to  raise  and  pay  the  legacy, 
interest  and  costs.  The  property  \yill,  however,  be  sold  sub- 
ject to  the  legacy  to  Elizabeth,  unless  the  bill  be  amended  by 
adding  Elizabeth  as  a  defendant,  in  which  case  it  will  be  sold 
to  raise  and  pay  the  amount  due  on  both  legacies ;  and  if 
enough  money  should  not  be  raised  by  the  sale  to  pay  both, 
the  proceeds  of  the  sale  will  be  applied  to  the  payment  of  the 
amount  due  each  of  the  legatees  propoilionably. 


Sarah  M.  Feelinghuysen 


The  Central   Railroad   Company  of    Xew   Jersey 

and  others. 

The  seventh  section  of  the  defendants'  charter  plainly  gives  a  mortgage 
lien  for  condemnation-money,  such  as  its  terms  import,  and  this  court  i» 
the  proper  forum  in  which  to  enforce  it. 


Bill  to  foreclose.     On  general  demurrer. 
Mr.  H.  21.  Gaston,  for  complainant. 

The  Chancellor. 

The  bill  is  filed  to  enforce  the  lien  given  by  the  charter  of 
the  Central  Railroad  Company  of  New  Jersey,  for  the  value 
of  land  taken  by  them  by  condemnation  from  the  complain- 
ant thereunder.  The  seventh  section  of  the  charter  (P.  L. 
of  18Ii9  p.  1^8),  provides  that  the  report  of  the  commissioners. 
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or  a  copy  thereof,  certified  by  the  clerk  of  the  county,  shall 
at  all  times  be  considered  as  plenary  evidence  of  the  right  of 
the  owner  of  the  land  condemned  to  recover  the  amount  of 
the  valuation,  with  interest  and  costs,  in  an  action  of  debt  in 
any  court  of  competent  jurisdiction,  in  a  suit  to  be  instituted 
against  the  company,  if  the}  shall  neglect  or  refuse  to  pay 
the  same  for  twenty  days  after  demand  made  of  their  treas- 
urer ;  and  shall,  from  time  to  time,  constitute  a  lien  upon  the 
property  of  the  company  in  the  nature  of  a  mortgage. 

The  bill  sets  forth  the  proceedings  in  the  condemnation,  in- 
cluding the  making  and  filing  of  the  report,  and  states  that  a 
demand  was  made  on  the  treasurer  of  the  Central  Railroad 
Company  for  payment  of  the  valuation,  and  his  refusal  to 
pay.  It  seeks  the  aid  of  this  court  to  establish  and  enforce 
the  lien  given  by  the  charter  as  above  stated.  The  demurrer, 
which  is  general  for  want  of  equity,  is  filed  by  the  Central 
Railroad  Company.  It  has  been  submitted  without  argu- 
ment. 

On  the  statements  of  the  bill,  the  lien  given  by  the  charter 
exists.  The  language  of  the  charter  and  the  intention  of  the 
legislature  are  too  plain  for  dispute.  This  court  is  the  proper 
forum  for  the  enforcement  of  the  lien.  The  demuraer  will  be 
overruled,  with  costs. 


Elizabeth  L.  Kennedy 


V. 

The  Central  Railroad  Company. 
Bill  to  foreclose.     On  general  demurrer. 
Mr.  H.  M.  Gaston,  for  complainant. 

The  Chancellor. 

The  demurrer  in  this  case  is  overruled,  with  costs,  for  the 
reason  given  in  Frelinghuysen  v.  Central  M.  R.  Co.,  decided 
at  this  term. 
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Isaac  S.  Carpenter 


The  Eastox  and  Amboy  Railroad  Company. 

1.  Where  defendants  (a  railroad  company)  were  required  to  provide 
a  bridge,  in  order  to  render  accessible  that  part  of  complainant's  farm 
which  was  cut  off  by  their  railroad — Held,  that  the  decree  should  state 
that  the  defendants  construct  and  maintain  a  bridge  proper  and  safe  for 
the  purpose  intended  to  be  answered.     Greater  particularity  is  not  required. 

2.  Although  the  costs  of  a  feigned  issue  are  said  to  be  discretionary,  the 
general  rule  of  the  court  in  awarding  them  is  that  they  follow  the  event, 
and  are  given  to  the  successful  party. 

3.  Where  an  injunction  restraining  defendants  from  obstructing  a  lane 
was  dissolved  upon  their  paying  into  court,  as  security,  the  amount  of 
damages,  and  thereupon  defendants  obstructed  the  lane — Held,  that  they 
are  liable  for  interest  on  the  amount  from  the  time  when  the  injunction  was 
dissolved. 

4.  The  defendants  must  bear  the  entire  loss  of  such  interest,  since  the 
amount  deposited  draws  but  four  per  cent. 

5.  Where  the  sum  deposited  was  $8,000,  and  the  amount  of  complain- 
ant's damages,  $5,000— Held,  that  upon  the  payment  of  $5,000,  with  inter- 
est and  costs,  the  balance  could  not  be  retained  for  the  faithful  performance 
of  the  other  requirements  of  the  decree,  viz.,  building  and  maintaining  a 
wav  and  bridge. 


On  motion  to  settle  final  decree. 

31/'.  J.  31.  Robeson  and  3Ir.  J.  Vanatta,  for  eomplainant, 

3Ir.  J.  G.  Shipman  and  3L:  T.  N.  3fc  Carter,  for  defend- 
ants. 

The  Chancellor. 

Several  questions  are  raised  as  to  the  provisions  which 
the  final  decree  in  this  cause  should  contain.  It  is  to 
decree   that   the   complainant   shall   receive   S5,000    for   the 
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damages,  with  lawful  interest  thereon,  and  that  the  defendants 
i^hall  provide  and  maintain  for  him,  his  heirs  and  a.ssigns, 
owners  of  the  farm,  forever,  a  way,  so  far  as  the  same  is  not 
already  provided  by  the  public  highway  and  the  bridge  over 
the  creek,  in  place  of  the  lane,  of  the  use  of  which,  as  a 
means  of  communication  between  the  parts  of  his  farm  on 
either  side  of  their  embankment,  that  obstruction  has  deprived 
him.  Carpenter  v.  Easton  and  Amboy  R.  R.  Co.,  11  C.  E.  G-r. 
168.  This  way  is  to  be  on  what  was  designated,  in  the  trial 
of  the  feigned  issue,  as  the  lower  route.  Part  of  that  route 
(that  is,  from  and  including  the  public  bridge  to  the  southerly 
end  of  the  culvert  over  the  public  highway  as  altered  by  the 
defendants)  is  furnished  by  the  public.  The  defendants  are 
to  provide  the  means  of  crossing  the  creek  at  the  latter  point 
by  a  bridge  to  be  there  constructed  by  them  for  the  purpose, 
and  to  be  maintained  forever  by  them.  The  draft  of  decree 
submitted  provided  for  the  construction  and  maintenance  of 
two  bridges,  each  fourteen  feet  wide,  by  the  defendants,  one  at 
each  end  of  the  culvert.  The  decree  will  provide  for  the 
building  and  maintaining  of  only  one  as  above  mentioned, 
and  that  is  to  be  of  the  width  of  ten  feet.  The  draft  provides 
for  stone  abutments.  That  requirement  is  unnecessary.  The 
decree  will  provide  that  the  defendants  construct  and  maintain 
a  bridge  proper  and  safe  for  the  purpose  intended  to  be 
answered.  Greater  particularity  is  not  required.  The  defen- 
dants are  to  provide  for  the  complainant,  his  heirs  and 
assigns,  owners  of  his  farm,  forever,  a  way  ten  feet  Avide, 
over  their  land  at  the  easterly  end  of  the  bridge.  This  way 
is  to  be  part  of  the  way  from  that  end  of  the  bridge  to  the 
lane  on  the  complainant's  farm,  at  the  angle  therein  south  of 
the  bridge.  If  the  new  lane  needs  to  be  graded,  in  order  to 
make  it  reasonably  proper  for  use  as  a  farm-way,  the  defen- 
dants must  grade  it  in  the  first  instance. 

The  defendants  insist  that  they  ought  not  to  be  compelled 
to  pay  the  costs  of  the  commission  ordered  by  this  court  to 
assess  the  complainant's  damages  {Carpenter  v.  Easton  and 


392  CASES  IN  CHANCERY.  [28  Eq. 

Carpenter  v.  Easton  and  Amboy  R.  R.  Co. 

Amboy  R.  R.  Co.,  9  C.  E.  Gr.  249),  or  of  the  feigned  issue 
{S.  C,  Id.  4-08).  But  these  costs  are  properly  chargeable 
against  them  as  part  of  the  costs  of  this  suit.  The  proceed- 
ings in  which  they  were  incurred  were  means  taken  by  this 
court  to  ascertain  the  amount  of  damages  to  which  the 
complainant  was  entitled. 

The  defendants  were  dissatisfied  with  the  result  in  each 
case,  and  accordingly  moved  to  set  aside  the  commissioners' 
report  and  the  verdict  of  the  jury. 

Their  motions  were  successful.  The  complainant,  however, 
has  prevailed  in  his  suit.  Though  the  costs  of  an  issue  are 
said  to  be  discretionary,  the  general  rule  of  the  court  in 
awarding  them  is  that  they  follow  the  event  and  are  given  to 
the  successful  party.  Beames  on  Costs  187 ;  2  Dan.  Ch. 
Pr.  {4th  Am.  ed.)  II48. 

On  setting  aside  the  award,  the  defendants  were  permitted 
to  go  on  with  their  work  which  obstructed  the  lane,  on  their 
paying  into  court  to  answer  the  complainant's  damages  the 
amount  awarded  by  the  commissioners,  $8,467.50,  and  under- 
taking to  try  the  issue  at  the  then  next  Warren  circuit. 

The  complainant  insists  that  out  of  the  money  he  is 
entitled  to  receive  the  amount  of  damages  awarded  to  him 
by  the  court,  $5,000,  and  interest  thereon,  at  the  rate  of 
seven  per  cent,  per  annum,  from  the  time  when  the  money 
was  paid  into  court,  and  that  the  balance  of  the  money 
should  be  retained  to  insure  performance  by  the  defendants 
of  the  requirements  of  the  final  decree  as  to  the  construction 
of  the  route  to  be  used  instead  of  the  lane. 

The  money  paid  into  court  was  paid  in  expressly  to 
answer  the  complainant's  damages.  It  was  paid  in  as 
security.  The  complainant  ought  not  to  be  prejudiced  by 
the  payment  of  the  money  into  court. 

Under  the  order  dissolving  the  injunction,  the  defendants, 
on  the  payment  of  the  money  into  court  as  security,  pro- 
ceeded to  inflict  the  threatened  injury  upon  him,  and  they 
forthwith  obstructed  his  lane,  and  so  cut  off  his  communica- 
tion between  the  parts  of  his  farm  which  lay  on  either  side 
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of  their  embankment,  and  they  have  ever  since  then  deprived 
him  of  it.  His  damages  were  assessed  as  of  the  date  of  the 
order  dissolving  the  injunction,  and  he  is  entitled  to  interest 
thereon  at  the  legal  rate  from  that  time. 

The  defendants  must,  under  the  circumstances,  bear  the 
entire  loss,  which  arises  from  the  fact  that  the  amount  of 
interest  obtained  by  the  court  upon  the  deposit  is  only  four 
per  cent,  per  annum.  Clarkson  v.  Depeyster,  Hopk.  572 ; 
S.  C.  on  appeal,  2  Wend.  77.  The  balance  of  the  money, 
after  payment  of  the  amount  due  the  complainant  for  his 
•damages  and  interest,  and  costs,  and  the  clerk's  commissions, 
will  be  paid  over  to  the  defendants.  There  is  no  need  to 
retain  it  to  secure  performance  by  the  defendants  of  any  of 
the  requirements  of  the  final  decree. 

The  decree  will  be  drawn  in  accordance  with  these  views. 


William  A.  Deiver 

V. 

Annie  Driver. 


Where  a  husband  apparently  acquiesced  in  his  wife's  return  to  her 
father's  house  to  live,  visited  her  while  there,  and  furnished  her  money 
for  her  support  while  thus  living  apart  from  him,  and  never  demanded 
that  she  should  return  to  live  with  him — Held,  that  he  was  not  entitled  to  a 
divorce  for  desertion. 


On  petition  for  divorce  on  the  ground  of  desertion.     On 
final  hearing  on  pleadings  and  proofs. 

Mr.  T.  F.  McOormick  and  3Ir.  B.  Williamson,  for  petitioner. 

Mr.  J.  R.  English,  for  defendant. 

The  Chancellor. 

The   parties   to    this   suit    were   married    in    Philadelphia 
(where  the  defendant  resided)  on  the  31st  of  October,  1867. 
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The  petitioner  was  then,  and  ever  since  has  been,  a  resident 
of  the  city  of  Elizabeth,  in  this  state.  After  the  marriage 
they  lived  together  as  husband  and  wife,  in  the  latter  place, 
in  a  house  owned  by  the  petitioner's  father,  and  adjoining 
another  owned  by  him  and  in  which  he  himself,  with  his 
wife,  the  petitioner's  mother,  lived.  In  the  latter  part  of 
Nov^ember,  1868,  the  defendant  left  her  husband's  house 
with  her  sister  Josephine,  who  had  been  on  a  visit  there, 
and  returned  to  her  father's  house  in  Philadelphia.  The 
immediate  cause  of  her  departure  was  a  violent  and  threat- 
ening assault,  which,  a  day  or  two  before  that  time,  had 
been  made  upon  her  and  her  sister  by  her  father-in-law. 
It  appears  that  an  altercation  had  occurred  between  her 
and  her  mother-in-law,  and  that  her  father-in-law,  in  resent- 
ment at  the  defendant's  language  to  his  wife,  came  into  the 
petitioner's  house,  and,  using  abusive  and  threatening  lan- 
guage to  the  defendant,  who  was  then  not  far  from  the 
period  of  her  confinement,  shook  his  fist  in  her  face.  When 
her  sister  came  to  her  protection  against  violence,  the  old  man 
turned  against  her  and  ordered  her  out  of  the  house,  and,, 
on  her  refusal  to  leave  the  house,  seized  her  by  the  wrists 
and  endeavored  to  put  her  out  of  doors  by  force,  although 
it  was  night  and  it  was  raining  violently.  The  petitioner, 
although  he  was  present  and  was  appealed  to,  appears  to 
have  neither  done  nor  said  anything  whatever  to  protect  his 
wife  or  her  sister,  nor  does  he  appear  to  have  uttered  a  word 
of  remonstrance. 

The  next  day  the  defendant's  father,  Mr.  Burton,  came  to 
the  house  and  was  informed  of  the  occurrence  of  the  pre- 
vious evening.  He  spoke  to  the  petitioner  on  the  subject 
and  reproached  him  with  having  denied  to  his  wife  the  pro- 
tection against  his  father's  violence  Avhich,  as  her  husband,  he 
owed  to  her.  To  his  reproachful  query  whether  that  was 
the  care  and  protection  which  he  had  promised  to  give  to  his 
wife,  the  petitioner  replied  that  he  was  doing  the  best  he 
could,  and  thereupon  ]Mr.  Burton  said  to  him :  "  If  this  is 
the  best  you  can  do,  I  will  take  her  home  and  protect  her.'^ 
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To  this  the  petitioner  made  no  reply.  His  father  then  came 
in  and  went  through  the  house  to  the  front  porch.  Mr.  Bur- 
ton went  to  hini  there  and  said  to  him,  within  hearing  of  the 
petitioner  :  "  This  is  a  terrible  state  of  things ;  if  you  are 
coming  into  your  son's  house  to  abuse  my  daughter,  I  will  take 
her  home  and  take  care  of  her."  To  which  the  old  man  replied : 
"  If  she  does  go,  she  shan't  take  a  single  thing  with  her." 
Mr.  Burton  then  told  the  defendant  and  her  sister,  who  were 
both  there  crying,  to  pack  up  their  things  and  go  to  his  house 
in  Philadelphia,  and  gave  to  Josephine  money  to  pay  the  ex- 
penses of  the  journey,  and  gave  them  directions  as  to  the  best 
way  to  go.  The  petitioner  said  not  a  word.  Mr.  Burton 
then  left  the  petitioner's  house.  The  defendant  and  her  sister 
employed  the  next  day  in  making  their  preparations  to  leave. 
Josephine  says  they  were  engaged  all  day  in  packing  their 
things.  The  day  following  they  left  the  petitioner's  house. 
When  they  left  he  was  lying  on  a  sofa.  His  wife  kissed  him 
and  bade  him  good  bye,  to  which  he  made  no  reply.  He  ap- 
pears to  have  made  no  objection  whatever  to  his  wife's  de- 
parture. Josephine  testifies  that  after  she  and  the  defendant 
had  finished  packing  their  trunk  they  asked  him  where  they 
could  find  some  person  to  take  it  to  the  railroad  station,  and 
that  he  gave  them  the  name  of  a  person  whom  they  could 
employ  for  the  purpose. 

The  petitioner's  testimony  on  the  subject  of  his  wife's  de- 
parture, and  of  the  treatment  which  she  says  she  received  in 
his  presence  at  the  hands  of  his  father,  is  entirely  unsatisfac- 
tory. It  is,  as  to  his  father's  conduct  towards  her,  of  the  noii 
me  ricordo  character. 

It  is  too  much  to  ask  the  court  to  believe  his  statement 
that  he  supposed  that  his  wife,  when  she  Avent  away,  was 
going  home  in  order  that  she  might  be  confined  there,  and  in- 
tended to  return  after  her  confinement  was  over.  Under  such 
circumstances  he  could  hardly  have  refused  to  bid  her  good 
bye,  especially  when  she  approached  him  with  an  unmistak- 
able demonstration  of  affection ;  and  yet  the  proof  is  that 
when  she  kissed  him  and  bade  him  good  bye,  he  paid  no  at- 
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tention  to  her.  He  gives,  as  his  reason,  that  he  was  "  about 
half  asleep."  He  subsequently,  on  being  recalled,  swears 
that  when  his  wife  bade  him  good  bye,  he  did  not  know  that 
she  was  going  away.  There  seems  to  be  no  reason  to  doubt 
that  he  fully  knew  of  her  intention  to  leave  him,  and  the 
reason  for  it,  and  that  he  made  no  objection  to  her  going,  but, 
tacitly  at  least,  acquiesced  in  it. 

After  her  confinement  he  visited  her  at  her  father's  house 
in  Philadelphia.  Their  child  died.  He  visited  her  there 
after  that.  It  was  not  till  January,  1876,  that  he  informed 
her  that  he  had  ceased  to  regard  her.  This  was  after  his 
father's  death  (of  the  occurrence  of  which  it  appears  that  the 
defendant  was  not  aware  until  after  the  commencement  of 
this  suit),  and  a  few  months  before  this  action  was  begun.  He 
admits  that  he  never  told  her  that  if  she  did  not  come  and 
liv^e  with  him  he  would  apply  for  a  divorce.  Indee'd,  the 
testimony  shows  that  he  furnished  the  defendant  with  money 
when  their  child  was  living,  and  there  is  evidence  that  he  ac- 
quiesced in  the  propriety  of  the  deftindant's  refusal  to  live 
with  him  where  she  would  be  subjected  to  the  insults  of  his 
father. 

There  is  evidence  that  his  father  had,  while  she  was  living 
with  her  husband,  insulted  her  otherwise  than  by  the  use  of 
abusive  language  and  threats  of  violence.  He  appears  to 
have  made  libidinous  approaches  to  her,  which  she  repelled. 
Though  this  fact  was  not  disclosed  to  her  husband  while  she 
lived  with  him,  her  mother  communicated  it  to  him  after- 
wards. 

The  petitioner  relies,  for  proof  of  desertion,  on  a  letter 
which  he  says  was  written  by  his  wife  to  him  in  1869,  in 
answer  to  one  which  he  wrote  her  requesting  her  to  return  to 
him.  This  letter  from  the  defendant  is  in  its  tone  extremely 
kind.  The  language  relied  upon  as  proof  of  desertion  is  the 
following : 

"  Your  letter  was  received,  and  also  the  previous  one :  was  pleased 
to  hear  from  you,  and  glad  you  are  enjoying  good  health.  I  would  have 
written  sooner,  but  it  was  merely  neglect,  and  would  only  have  replied 
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in  tlie  negative  to  the  questions  you  wished  me  to  answer  in  your  letters. 
I  have  nothing  further  to  say  on  the  subject,  as  I  told  you  what  my 
decision  was  when  you  were  here." 

There  is  nothing  in  this  letter  to  contradict  the  defendant's 
statement  that  she  was  at  all  times  willing,  and  so  told  the 
petitioner,  to  live  with  him,  in  however  humble  a  manner  it 
might  be,  provided  he  would  furnish  her  a  house  away  from 
his  parents.  To  the  question,  put  in  her  examination, 
whether,  after  her  removal  to  Philadelphia,  the  petitioner 
ever  requested  her  to  return  and  live  with  him,  she  replied : 
"Not  directly ;  he  has  just  asked  me  if  I  would  come  back ; 
my  reply  was,  if  he  would  get  a  place  for  me  outside  of  his 
relations  I  would  return;  he  positively  refused — said  he 
could  not  aiford  it ;  he  knew  of  the  conduct  of  his  father 
towards  me  when  I  gave  him  this  answer."  The  petitioner, 
in  answer  to  the  question  whether  his  wife  ever  told  him 
that  the  reason  she  would  not  come  back  was  because  of 
the  treatment  she  received  from  his  father,  and  whether  she 
ever  asked  him  to  protect  her  from  his  father,  says  that  he 
"does  not  remember  of  her  ever  telling  him  any  such 
thing."  To  the  further  question,  "  When  you  asked  her 
after  that,  [when  her  mother  told  him  of  his  father's  having 
made  dishonorable  proposals  to  the  defendant],  if  she  would 
return  and  live  with  you,  did  she  ask  you  if  you  would  pro- 
tect her  from  your  father  ?"  he  answers  :  "  I  don't  remember 
her  asking  any  such  question ;  I  do  not  positively  say  she 
did ;  I  don't  remember  making  any  answer  to  it ;  after  I 
was  informed  of  this  treatment  of  her  by  my  father,  I  don't 
remember  saying  anything  to  her  about  it ;  her  mother  did 
not  tell  me  that  was  the  reason  she  left ;  I  did  not  at  any 
time  after  that  tell  her  I  would  protect  her  from  my  father 
if  she  would  come  back."  He  alleges  that  the  reason  why 
she  left  him  was  because  of  her  dislike  of  Elizabeth  as  a 
place  of  residence,  and  her  unwillingness  to  bear  children. 
She  swears  that  she  never  gave  either  of  these  as  her  reason^ 
and  that  neither  of  them  influenced  her  in  her  determination. 
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The  testimony  in  the  case  on  which  the  proof  of  the  deser- 
tion rests,  is  that  of  the  petitioner  himself,  and  it  is  uncor- 
roborated, except  so  far  as  the  letter  above  referred  to 
substantiates  it.  His  mother's  testimony,  and  that  of  Susan 
M.  Angus,  (they  are  the  only  witnesses  offered  by  him 
besides  himself),  are  not  of  importance  to  the  issue.  The 
evidence  is  that  the  defendant  left  her  husband's  house  with 
his  full  knowledge,  and  at  least  his  acquiescence,  if,  indeed, 
he  did  not  expressly  indicate  a  willingness  that  she  should 
go.  He  appears  to  have  recognized  the  justice  of  her  com- 
plaint against  his  father.  He  furnished  her  with  some 
money  while  she  was  living  apart  from  him,  and  he  then 
frequently  visited  her  at  her  father's  house.  He  does  not 
appear  ever  to  have  demanded  that  she  should  return  to  him. 
He  rather  seems  to  have  acquiesced  in  their  separation. 
Under  such  circumstances  as  this  case  presents,  a  divorce 
will  not  be  granted.  Conger  v.  Conger,  2  Beas.  286;  Gold- 
beck  V.  Goldbeck,  3  C.  E.  Gr.  Ipi;  Belton  v.  Belton,  11  C.  E. 
Gr.U9. 


Erastus  Corning 


James  Ludlum  and  others. 

1,  The  defence  of  iisnrv  under  the  existing  law  of  this  state  is  not 
unconscientious. 

2.  Leave  refused,  on  application  to  the  discretion  of  the  court,  to  set 
up  the  defence  of  usury  in  a  foreclosure  suit,  on  a  mortgage  given  in 
New  York  for  a  loan  made  there;  the  contract  being  governed  by  the 
law  of  that  state. 


Bill  to  foreclose.  On  motion  to  open  final  decree,  <S:c., 
and  let  a  defendant  in  to  answer.  On  petition  and  affidavits, 
and  answer  to  petition. 
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Mr.  A.  Q.  Keasbey,  for  the  petitioner. 

Mr.  A.  S.  Jackson,  Mr.  Oscar  Keen,  and  Mr.  Amasa  J. 
Parker,  of  New  York,  for  the  complainant. 

The  Chancellor. 

The  petitioner,  Susan  Horner,  was  a  party  defendant  to 
this  suit,  and  had  notice  by  publication,  but  did  not  appear. 
She  was,  however,  represented  therein  by  her  sister,  Mrs. 
Buckingliara,  who,  under  the  will  of  their  father,  James 
Horner,  deceased,  is  her  trustee  and  guardian  of  the  property 
thereby  given  to  the  petitioner,  and  the  petitioner  derives 
her  interest  in  the  mortgaged  premises  from  devise  to  her 
by  that  will.  She  alleges  that  she  had  no  notice  whatever 
of  this  suit  until  after  the  final  decree  was  entered  therein ; 
that  she  has  lately  discovered  that  she  has  a  lawful  and  com- 
plete defence  to  both  of  the  complainant's  mortgages,  which 
she  has  in  fact  had  no  opportunity  to  set  up  in  the  suit,  and 
■of  which  she  had  no  knowledge  until  within  a  few  weeks 
past ;  that  the  decree  is  erroneous  and  injurious  to  her  interest 
in  the  mortgaged  premises,  because  it  provides  for  the  sale 
of  the  mortgaged  premises  in  parcels ;  whereas  the  com- 
plainant's mortgage  is  a  second  mortgage  on  the  property, 
and  the  first  mortgage,  which  is  for  $10,000  and  interest,  is 
upon  the  whole  property  (which  is  to  be  sold  subject  to  it), 
and  that  the  complainant  and  the  defendant,  Ludlum,  and 
another  person,  are  colluding  together  to  effect  a  sale  of  the 
mortgaged  premises  at  a  great  sacrifice,  under  the  execution 
issued  on  the  decree.  This  application  differs  from  that 
which  was  made  to  this  court  by  the  petitioner,  after  the 
entry  of  the  final  decree,  only  in  the  allegation  of  the  exist- 
ence of  the  newly-discovered  defence.  That  application  was 
unsuccessful  here,  and  the  order  of  this  court  denying  it  was 
affirmed  on  appeal.  Horner  v.  Corning,  1  Stew.  Eq.  254-  It 
is  therefore,  so  far,  res  adjudlcata.  The  defence  which  the 
petitioner  asks  an  opportunity  to  set  up  is  usury. 

She  alleges  in  her  petition  that  the  mortgages  of  the  com- 
plainant were  made  in  New  York  upon  usurious  contracts, 
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and  that  they  are  therefore,  under  the  law  of  that  state,  abso- 
lutely void,  and  should  be  decreed  to  be  so  in  this  state.  In 
order  to  entitle  her  to  the  relief  which  she  seeks  on  this  peti- 
tion she  mu.st  show  that  she  has  an  equitable  and  meritorious 
defence.  Horner  v.  Corning,  ubi  supra.  The  defence  of  usury 
under  the  existing  law  of  this  state  is  not  unconscientious. 
Conover  v.  Van  Mater,  3  C.  E.  Gr.  JfSl ;  Wagner  v.  Blan- 
chet,  12  C.  E.  Gr.  356.  The  defence  which  the  petitioner  asks 
leave  to  interpose  against  the  complainant's  mortgage  is  so. 
She  cannot  therefore  have  leave  to  set  it  up.  It  is  alleged 
that  one  of  the  parties  in  interest,  Mrs.  Ludlum,  has  not  had 
notice  of  this  application.  I  will  not,  therefore,  dispose  of 
the  objection  made  to  tjie  final  decree  and  execution,  on  the 
ground  that  the  property  is  to  be  sold  in  parcels  subject  to  a 
mortgage  covering  the  entire  premises.  On  notice  to  Mrs.. 
Ludlum,  the  question  as  to  the  amendment  of  the  decree  and 
execution  in  that  respect,  will  be  considered. 


Elmira  Rolling  Mill  Company 


Erie  Railavay  Company.* 

For  a  consideration  graduated  by  the  amount  of  business  done,  the 
E.  R.  Co.  granted  to  the  N.  J,  M.  R.  Co.  necessary  ternjlaal  facilities 
for  passengers,  baggage,  mail  and  express  goods,  at  the  passenger 
station  of  the  E.  R.  Co.  at  N.  Y.  and  J.  C.  &c.,  and  the  right  to  use  its 
turn-tables,  yards,  depots,  and  engine-houses  at  L.  D.,  and  agreed  to 
furnish  suitable  offices  for  the  local  agents  and  clerks  of  the  N.  J.  M. 
Co.  at  C.  street,  in  N.  Y. — Held,  that  the  expenses  incident  to  furnishing 
the  facilities  stipulated  for  were  to  be  borne  entirely  by  the  E.  R.  Co. 


On  petition  and  answer. 

Mr.  C.  Parker,  for  the  receiver  of  the  Erie  Railway  Com- 


pany. 


i 


*  Cited,  2  Slew.  Eg.  68. 
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Mr.  John  J.  MeCook,  for  the  receiver  of  the  New  Jersey 
and  New  York  Railway  Compaii}'. 

The  Chancellor. 

By  an  agreement  made  on  the  9th  of  September,  1874, 
between  the  Erie  Railway  Company  and  the  New  Jersey 
and  New  York  Railway  Company,  it  was  agreed  that  for  the 
consideration,  among  other  things,  of  the  tolls  thereby  agreed 
to  be  paid  to  the  former  company  by  the  latter,  the  Erie 
company  would  grant  to  the  New  Jersey  company  the  right 
to  use  the  two  miles  of  the  track  of  the  Erie  company 
between  Nannet  Junction  and  Spring  Valley  Junction,  and 
the  seven  miles  of  its  track  between  Erie,  Hackensack  Junc- 
tion and  Long  Dock,  together  with  necessary  terminal  facili- 
ties for  passengers,  baggage,  mail  and  express  goods  at  the 
passenger  stations  of  the  Erie  company  at  New  York  and 
Jersey  City,  and  freight  at  Long  Dock,  Jersey  City,  and  at 
Chambers  street,  New  York,  and  all  other  stations  in  New 
York  where  the  Erie  company  then  received  or  delivered 
local  freight,  or  at  any  other  termini  thereafter  established 
in  New  York  in  lieu  thereof  by  the  Erie  company ;  and 
further,  would  permit  the  New  Jersey  company  to  use  its 
turn-tables,  yards,  depots  and  engine-houses  at  Long  Dock, 
and  furnish  suitable  offices  for  the  local  agents  and  clerks 
of  the  New  Jersey  company,  at  Chambers  street,  New  Yoi'k, 
or  at  stations  in  New  York  where  local  freight  was  received 
or  delivered  by  the  Erie  company  for  its  own  line,  and  for  its 
superintendent  at  Long  Dock  ;  subject,  however,  to  such  rules 
and  regulations  concerning  the  movement  of  trains  and  the 
enjoyment  of  the  privileges  thereof  granted,  both  in  manner 
and  extent,  as  the  Erie  company  might,  from  time  to  time, 
prescribe ;  such  rules  and  regulations  to  apply  to  all  trains  of 
the  same  grade  of  each  party,  so  as  to  secure  equal  and  like 
facilities  to  the  trains  of  both  parties.  A  question  has 
arisen  as  to  the  construction  of  the  above  clause,  granting 
what   are   there    called    "  terminal    facilities ; "    the    receiver 

26 
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of  the  Erie  company  insisting  tliat  the  New  Jersey  company 
(eacli  company  is  now  represented  by  its  receiver  or  receivers) 
is  bound  to  pay  a  due  proportion  of  the  salaries  of  the 
persons  employed  by  the  Erie  company  at  the  depot  where 
the  terminal  facilities  are  afforded,  in  providing  those  facili- 
ties ;  while  the  receivers  of  the  New  Jersey  company,  on 
the  other  hand,  deny  the  existence  of  such  liability.  The 
charges  are  for  a  proportion  of  the  salaries  of  depot-master, 
usher,  train -ma.ster,  door-men,  baggage-men,  janitors,  switch- 
men, agent,  clerk,  telegraph-operator  at  Spring  Valley,  ticket- 
agents  at  New  York  and  Jersey  City,  baggage-men  at  New 
York,  and  wages  of  engineers  and  firemen  in  switching  at 
Jersey  City,  and  for  one-half  of  the  expense  of  the  water 
station  at  Spring  Valley. 

It  i^  quite  clear  that  in  the  absence  of  an  express  agree- 
ment to  do  so,  the  New  Jersey  company  would  not  be  liable, 
under  the  provision  under  consideration,  to  pay  any  part 
of  the  salaries  and  wages  in  question,  where  the  services  are 
such  as  are  rendered  by  the  employees  of  the  Erie  company 
in  taking  charge  of  or  policing  the  stations  or  station-houses, 
switching  or  attending  the  switches,  or  telegraphing.  For  a 
consideration  graduated  by  the  amount  of  business  done,  the 
Erie  company  granted  to  the  New  Jersey  company  necessary 
terminal  facilities  for  passengers,  baggage,  mail  and  express 
goods  at  the  passenger  station  of  the  Erie  company  at  New 
York  and  Jersey  City  &c.  &c.,  and  the  right  to  use  its  turn- 
tables, yards,  depot  and  engine-houses  at  Long  Dock,  and 
agreed  to  furnish  suitable  offices  for  the  local  agents  and 
clerks  of  the  New  Jersey  company,  at  Chambers  street,  in 
New  York  &c.  The  expenses  incident  to  furnishing  the 
facilities  thus  stipulated  for  are  to  be  paid  by  the  Erie  com- 
pany. The  New  Jersey  company  is  not  bound  to  l^ear  any 
of  them.  That  such  was  the  understanding  of  the  parties  to 
the  agreement  is  manifest  from  the  provision  made  in  the 
eleventh  section  of  the  agreement  against  liability  on  the 
part  of  the  Erie  company  for  loss,  detriment  or  damage,  by 
fire  or  otherwise,  happening  to  the  locomotives   or  cars   or 
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fixtures  of  the  New  Jersey  company  while  in  the  houses, 
yards,  sheds  or  depots  of  the  Erie  company,  in  pursuance 
of  the  agreement.  Tliat  immunity  is  claimed  and  accorded 
expressly  in  consideration  of  the  "  free  use  "  thereby  granted 
by  the  Erie  company  of  its  car-sheds,  engine-houses,  depots, 
turn-tables  &c.,  at  Jersey  City,  for  the  passenger,  baggage 
and  mail  cars  of  the  New  Jersey  company. 

The  Erie  company,  under  the  agreement,  is  not  bound  to 
furnish  ushers  for  the  New  Jersey  company. 

By  the  agreement,  the  Erie  company  granted  to  the  New 
Jersey  Company  the  right  to  take,  from  the  tanks  and  other 
water  facilities  of  the  Erie  company,  all  the  water  it  might 
require  for  the  use  of  its  engines  and  cars,  and  the  price  is 
fixed.  It  is  to  be  the  rates  charged  for  the  water  by  the 
Jersey  City  Water  company  during  the  same  period.  In 
the  absence  of  any  agreement  as  to  the  water  furnished  at 
Spring  Valley,  a  reasonable  price  for  the  water  taken  should 
be  paid.  If  the  parties  cannot  agree  as  to  this  price,  it  will 
be  fixed  by  a  reference. 


Isabella  Force 

V. 

City  of  Elizabeth.* 

1.  As  to  parties  holding  simply  the  relation  of  creditor  and  debtor, 
compound  interest  will  not  be  allowed. 

2.  A  money  bond,  issued  by  a  body  politic  under  authority  of  law 
payable  to  bearer,  has  the  negotiable  quality  of  ordinary  commercial 
paper,  and  if,  while  it  is  a  valid  instrument,  it  reaches  the  hands  of  an 
innocent  holder  for  value,  before  maturity,  although  he  derives  his  title 
from  a  thief,  he  will  be  entitled  to  recover  the  money  due  on  it. 

3.  The  alteration  of  a  number  of  a  bond,  where  different  bonds  of 
the  same  series  are  distinguished  alone  by  the  numbers,  will  render  the 
instrument  void  in  the  hands  of  the  person  who  made  the  alteration, 
and  also  in  the  hands  of  those  who  claim  under  him. 

*  Reversed,  2  Stew.  Eq.  5S7. 
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4.  While  the  alteration  of  a  stolen  bond  by  :i  thief  will  avoid  it  as  to^ 
him  and  those  who  claim  under  him,  it  will  not  impair  the  rights  of 
the  true  owner. 

5.  Spoliation  of  a  written  contract  by  a  thief  or  »  stranger,  will  not 
destroy  the  rights  of  an  innocent  owner,  if  it  can  be  clearly  shown  what 
it  was  in  its  perfect  form. 

6.  If  a  lost  instrument  is  found  pending  a  suit  to  recover  on  it  as  a 
lost  instrument,  the  suit  will  not  thereby  be  defeated  unless  the  instru- 
ment is  restored  to  the  complainant. 


On  tiual  hearing  on  pleadings  and  proofs. 
3Ir.  Barker  Gumm4:re,  for  complainant. 
3£r.  R.  E.  Chetwood,  for  defendant. 

The  Vice-Chancellor. 

This  suit  was  brought  to  compel  the  defendant  to  pay  the 
complainant  the  amount  due  at  its  commencement,  and  also 
whatever  might  become  due  during  its  pendency,  on  two 
bonds  issued  by  the  defendant  and  subsequently  purchased 
by  the  complainant,  and  which  were  afterwards  stolen  from 
the  vault  of  the  Trenton  Banking  Company,  where  they  had 
been  deposited  for  safety.  The  complainant's  right  to  main- 
tain this  action  has  been  decided.     IJ  C.  E,  Gr.  J^8. 

The  proofs  entitle  the  complainant  to  the  conditional  relief 
she  asks  in  respect  to  the  8oOO  bond.  Interest  is  claimed  on 
the  amount  of  the  unpaid    interest  coupons  from  the  time 

Note. — The  rule  that  interest  shall  not  bear  interest,  unless  by 
express  agreement  made  after  such  interest  is  due,  has  been  recognired 
in  New  Jersey.  MS.,  July,  IS:?,  WiUiamson,  C,  Stew.  Dig.  p.  656  ?  36; 
Oorrigan  v.  IVenton  Del.  FaUs  Co.,  1  Hal.  Ch.  23S,  245. 

As  to  the  rule  adopted  in  England,  see  Waring  v.  Cunliffe,  1  Ves.  99; 
Atvxxd  V.  Taylor,  1  M.  &  O.  279;  Eaton  v.  Btll,  5  Barn.  &  Aid.  S4;  Fergu- 
son V.  Fyffe,  S  C.  <{•  F.  121;  Jame.'^  v.  Emery,  ,'  ^foore  195. 

It  has  been  so  lield  in  Massacluisetts.  Ra-^lings  v.  Wiswall,  S  Mass.  4^5; 
Henry  v.  Flagg,  IS  Mete.  64;  Ferry  v.  Ferry,  2  Cush.  92;  but  see  Greerdeaf 
V.  Kellogg,  2  Mass.  56S. 

In  California,  Doe  v.  VaJlfjo,  29  Cai.  SS5. 
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indemnity  was  offered  and  refased.  To  sanction  this  claim 
compound  interest  must  be  allowed.  Such  allowance  Avould 
not  be  usury,  but  it  has  been  said  to  savor  of  it,  and  obviously 
tends  to  the  encouragement  of  avarice.  The  courts  of  some 
of  our  sister  states  have  held  that  where  the  payment  of  the 
principal  debt  k  postponed  to  a  distant  day,  and  interest,  by 
the  terms  of  the  contract,  runs  from  its  date  and  is  payable 
annually  or  semi-annually,  interest  may  be  charged  on  each 
installment  of  interest  from  the  time  it  falls  due.  3  ChiUi/s 
Con.  (11th  Am.  ed.)  957,  note  (h).  But  I  am  not  aware  that 
any  tribunal  of  this  state  has  sanctioned  this  method  of  com- 
putation. This  may  be  a  very  projjer  case  in  which  to  sanc- 
tion it,  but  until  it  is  demonstrated  that  it  is  more  equitable  in 
any  case,  where  the  parties  hold  merely  the  relation  of  creditor 
and  debtor,  that  the  debtor  should  pay  c-ompound  rather  than 
simple  interest,  I  think  simple  interest  only  should  be  allowed. 
Under  the  other  rule,  if  interest  is  payable  monthly  cr  oftener, 
but  is  in  fact  paid  annually,  the  debtor  will  l>e  ajmpelled  to 
pay  considerably  more  than  the  legal  rate  per  annum.  In  as- 
<5ertaining  the  sum  due  to  the  complainant,  no  interest  will  be 
<:*omputed  on  the  overdue  interest.  The  complainant's  right 
to  recover  the  amount  due  on  the  other  bond  depends  entirely 
upon  the  feet  whether  the  payment  of  it  set  up  in  the  answer 
was  made  under  such  circumstances  as  to  constitute  in  law  a 
valid  discharge  of  the  debt  secured  by  the  bond.  The  proofs 
show  that  the  complainant,  immediately  after  the  theft,  took 

In  Maine,  Doe  v.  Warren,  7  Greenl.  4^ ;  Bannister  v.  Roberts.  35  Me.  75. 
See,  also,  Erne  v.  Bradley,  i.5  Me.  31 ;  Farvjell  v.  Slurdevant,  37  Me.  308 ; 
Stickney  v.  Jar  dan,  58  Me.  10€. 

In  Maryland,  Banks  v.  McCl-eUan,  2^  Md.  62. 

In  Illinois,  Leonard  v.  VUlarg,  23  III.  377. 

In  Indiana,  Niles  v.  Commissioners,  8  Black/.  158. 

In  Michigan,  Von  Hasan  v.  Kanouse,  13  Mich.  SOS. 

In  Ohio,  Walkinson  v.  Boot,  4  Ham.  373 ;  AveriU  Coal  Co.  v.  Vemer,  2i 
Ohio  St.  372. 

In  New  York,  Omnecticut  v.  Jacfcson,  1  Johns.  Ch.  13;  Henderson  v. 
Hamilton,  1  Hall  3U  ;  Toll  v.  HUler,  11  Paige  228  ;  Forman  v.  Forman,  17 
Haw.  Ft.  265. 
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all  the  necessary  legal  steps  to  protect  herself  against  the  con- 
sequences of  the  theft,  and  to  place  herself  in  a  position  where 
she  might  successfully  resist  the  claim  of  any  holder  who  did 
not  come  with  the  bond  perfect  in  form,  and  exhibit  a  right 
to  the  payment  of  it  which  the  law  would  compel  the  defend- 
ant to  recognize.  The  instrument  was  a  coupon  bond  issued 
by  the  defendant  under  authority  of  law,  payable  to  bearer 
and  transferable  by  delivery.  According  to  well-estal)lished 
legal  rules,  it  had  all  the  qualities  of  ordinary  commercial 
paper,  and  if,  while  it  was  a  valid  instrument  and  before  its 
maturity,  it  reached  the  hands  of  an  innocent  holder  for  value, 
although  he  derived  his  title  from  a  thief,  his  title  would  be  su- 
perior to  that  of  the  person  from  whom  it  was  stolen.  But  a 
single  authority  is  necessary  on  this  point.     Boyd  v.  Kennedy, 

9  Vi'.  IJfB.  The  bond  in  question  was  one  of  a  series  of  seven 
of  §1,000  each,  numbered  from  1711  to  1717  inclusive;  ail 
dated  July  1st,  1870,  payable  to  bearer  July  Ist,  1876,  with 
interest  payable  semi-annually,  to  be  drawn  on  the  coupons 
issued  with  and  attached  to  the  bonds.  The  subject  of  this 
controversy,  when  issued,  and  also  when  stolen,  bore  the  num- 
ber 1711.  Before  presentation  for  payment  its  number  was 
chano;ed  to  1714.  The  one  bearing-  the  genuine  number  171-4 
had  been  taken  up  and  canceled  by  the  defendant  some  time 
before  the  one  bearing  the  forged  number  was  presented  to 

In  Missouri,  Stont  v.  Bennett,  8  Mo.  41 ;  Sloner  v.  Evans,  38  Mo.  461. 

In  Pennsylvania,  Stokely  v,  Thompson,  34  Pa.  St.  210. 

In  Virginia,  Childers  v.  Deane,  4  Rand.  406 ;  Pindall  v.  BL  of  Marietta^ 

10  Leigh  481. 

But  in  some  states  it  is  held  that  where  the  interest  is  payable  in  install- 
ments, as  semi-annually,  interest  may  be  i«,«:overed  thereon  after  refusal  or 
neglect  to  pay  such  installment.  So  held  in  Tennessee,  House  v.  Tenn. 
College,  7  Heisk.  128 ;  but  see  JJnxon  Bank  v.  Williams,  3  Cold.  579. 

In  Kentucky,  Talliajerro  v.  King,  9  Dana  331;  but  see  Gray  v.  Bate,  8 
B.  Mon.  573. 

In  North  Carolina,  Kennon  v.  Dickens,  Tay.  231 ;  Bledsoe  v.  Nixon,  69 
N.  C.  89;  Bratton  v.  Allison,  70  N.  C.  498. 

In  New  York,  Howard  v.  Farley,  3  Rob.  308 ;  see  Stetoart  v.  Pelree,  55 
N.  Y.  621. 
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the  defendant's  agent  for  payment.  I  think  it  is  perfectly 
clear  the  alteration  of  the  number  destroyed  the  bond  as  a 
means  of  legal  proof,  not  only  in  favor  of  the  person  who 
made  it,  but  of  any  subsequent  holder  who  must  trace  his 
title  to  him ;  each  bond  of  this  series  was  the  exact  counter- 
part of  the  others,  except  in  the  number ;  that  was  the  only 
mark  of  distinction,  and  a  change  in  that  destroyed  all  evidence 
of  identity.  This  one  was  paid  on  presentation,  because  it  bore 
on  its  face  a  representation  that  it  was  not  the  stolen  bond. 
There  can  be  no  doubt,  had  the  alteration  been  the  sensible, 
deliberate  act  of  the  complainant,  it  would  have  destroyed 
her  title  to  the  debt.  The  supreme  court  have  declared, 
speaking  by  Chief-Justice  Beasley,  that  even  immaterial 
alterations  are  fatal,  because,  to  render  any  rule  upon  the 
subject  efficacious,  it  must  absolutely  interdict  the  owners 
of  written  contracts  from  tampering  with  them  at  all.  Hunt 
V.  Gray,  6  Vi\  227.  It  is  not  shown  who  made  the  altera- 
tion, but  the  evidence  clearly  shows  it  was  made  between 
the  time  the  bond  was  stolen  and  when  it  was  paid.  This 
being  the  case,  it  is  clear  the  bond  was  worthless  paper  in 
the  hands  of  the  person  who  presented  it  for  payment.  The 
defendant  paid  it  to  a  person  who  had  no  title  whatever  to 
the  debt.  It  was  a  payment  without  liability.  It  can,  there- 
fore, have  no  eifect  whatever  against  the  complainant.  A 
payment,  to  be  effectual  against  her,  must  have  been  made 

In  New  Hampshire,  Peirce  v.  Rowe,  1  N.  H.  179;  Townsend  v.  Riley,  ^6 
N.  H.  300. 

In  Rhode  Island,  Whealon  v.  Pike,  9  R.  1.  132,  11  Am.  Rep.  227;  Lana- 
han  V.  Ward,  10  R.  I.  299. 

In  Vermont,  A-vstin  v.  Imus,  23  Vt.  2S6. 

In  Iowa,  Preston  v.  Walker,  26  Iowa  327 ;  see  Aspinwail  v.  Blake,  25. 
Iowa  319. 

In  Ohio,  Anketel  v.  Converse,  17  Ohio  St.  11. 

In  South  Carolina,  Gibbs  v.  CImholm,  2  N.  &  M.  3S;  Doig  v.  Barkley,  3 
Rich.  Law  125;  Singleton  v.  Lewis,  2  Hill  Law  408;  Wright  v.  Eaves,  10  Rich. 
Eq.  583 ;  but  see  O'Neall  v.  Sims,  1  Strobh.  Law  115;  DtBreul  v.  Neuffer, 
Id.  4^6. 

In  Texas,  Leivis  v.  Paschal,  37  Tex.  315. 

The  rule  established  by  the  supreme  court  of  the  United  Slates,  is 
that   interest  warrants  or  coupons,  in    a   negotiable   form,  draw    interest 
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in  discharge  of  a  legal  liability  which  could  have  been 
enforced   by  suit. 

Under  the  old  rule  upon  this  subject,  the  corrupting  act 
of  the  thief  (and  the  alteration  will  be  presumed  to  be  liLs 
act,  for  without  it  he  could  not  have  obtained  the  benefit  of 
his  plunder  without  great  danger  of  exposing  his  crime), 
would  have  been  as  destructive  of  the  complainant's  right  to 
the  debt  as  it  is  now  of  that  of  the  person  who  must  trace 
his  title  to  the  thief;  for  that  declared  an  instrument  to  be 
totally  avoided,  as  to  all  persons,  by  an  alteration  in  a  mate- 
rial part,  whether  it  was  made  by  a  party  to  the  instrument 
or  a  stranger.  The  modern  rule  in  force  in  this  state  is 
manifestly  more  consonant  to  reason  and  justice.  It  does 
not  compel  a  person  to  suffer  loss  as  the  consequence  of  the 
act  of  another  which  he  did  not  consent  to,  but  which  he 
would  have  prevented  if  he  could,  but  prescribes  that  an 
alteration  by  a  stranger  shall  not  avoid  the  instrument  to 
the  owner  if  it  can  be  clearly  shown  what  it  was  in  its  per- 
fect condition.  Hunt  v.  Gray,  supra.  In  this  case  it  is 
admitted  the  bond  paid  by  the  defendant  as  1714,  in  its 
original  and  perfect  form  was  1711.  No  other  change  is 
claimed  or  shown. 

The  defendant  asks  for  the  dismissal  of  the  bill  as  to  the 
relief  asked  in  respect  to  the  bond  which  has  been  paid  pend- 
ing the  suit,  on  the  ground  that  it  is  not  now  a  lost  instru- 
ment.     When  the  suit  was  brought,  the  bond  was  in   the 

after  payment  of  them  is  unjustly  neglected  or  refused.  Aurora  City  v. 
West,  7  Wall.  82,  citing  Gelpcke  v.  Dubuque,  1  Wall.  206;  Thompson  v.  Lee 
County,  3  Wall.  327;  Hollingsworth  v.  Detroit,  3  McLean  4'72. 

The  same  rule  has  been  followed  in  Virginia,  New  York,  Pennsylvania 
[but  see  Emlen  v.  Lehigh  &c.  Co.,  47  Pa.  St.  76'],  .South  Carolina,  Texas, 
Maryland,  Indiana,  Wisconsin  and  Rhode  Island.  2  Dan.  Neg.  Inst. 
U  1513,  1514. 

A  contrary  doctrine,  however,  has  been  adopted  in  Illinois,  Ibid.,  and 
in  Connecticut,  Rose  v.  Bridgeport,  17  Conn.  243. 

Mandamus  is  not  the  proper  remedy  to  collect  interest  on  coupons 
where  the  law  under  which  the  bonds  were  issued  only  requires  a  tax 
to  be  levied  to  pay  the  coupons  themselves.  Comm.issioners  v.  King,  13 
Flu.  ^i.— Rep. 
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hands  of  the  thief,  or  of  some  person  deriving  title  from  him. 
It  was  then  lost  to  the  complainant.  Finding  it  daring  the 
pendency  of  the  suit  ought  not  to  defeat  jurisdiction  unless 
it  is  restored  to  the  complainant.  Story^s  Eq.  Jur.  (12th 
ed.)  §  88  note  ^.  Until  the  instrument  is  restored  to  the 
rightful  owner,  in  legal  theory  as  well  as  jjractically,  it  must 
be  regarded  as  lost. 

The  complainant  is  entitled  to  a  decree  directing  payment 
to  be  made  to  her  of  the  amount  due  on  both  bonds,  upon 
proper  indemnity  being  given  to  the  defendant  against  any 
liability  which  may  be  claimed  or  shown  to  exist  against  the 
defendant  in  favor  of  any  person  on  the  $500  bond. 


Matilda  T.  Stone 


William  C.  Stone. 

1.  In  a  suit  for  divorce  for  desertion,  unless  the  master  reports  the  facts 
and  circumstances  under  which  the  desertion  took  place,  and  the  reasons 
which  produced  it,  if  ascertainable,  in  conformity  to  the  one  hundred  and 
fifty-ninth  rule,  the  case  will  be  sent  back  for  further  proofs  and  report. 

2.  A  master  must  perform  the  duties,  under  an  order  of  reference,  in 
person ;  neither  his  authority  nor  his  duty  can  be  delegated. 

3.  As  a  general  rule,  when  the  defendant  is  nonresident  and  jurisdic- 
tion must  be  acquired  by  publication,  it  should  be  made  in  the  county 
where  the  parties  resided  when  the  desertion  took  place. 

4.  A  complainant  who  procures  an  order  of  publication,  directing  an 
improper  or  insufficient  publication  to  be  made,  takes  it  at  his  peril. 


Final  hearing  on  bill,  proofs  and  report  of  special  master. 
Mr,  J.  M.  JScovel,  for  complainant. 
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The  Vice-Chancellor. 

This  is  an  action  for  divorce  on  the  ground  of  desertion. 
The  suit  is  by  a  wife  against  her  husband.  No  evidence 
has  been  produced  of  the  circumstances  under  which  the 
alleged  desertion  took  place.  No  facts  concerning  it  are 
stated  in  the  testimony,  except  those  given  by  Charles  H. 
Hagerman,  a  fellow-clerk  of  the  defendant  in  a  New  York 
hotel,  who,  among  other  things,  says :  "  I  asked  him,  during 
the  early  part  of  the  year  1875,  if  he  had  any  reason  for  leav- 
ing his  wife ;  he  replied  that  he  had  no  means  to  support 
her."  He  also  says :  "  At  another  time  he  told  me  that  he 
had  left  his  wife  for  good,  and  never  expected  to  live  with 
her  again." 

The  one  hundred  and  fifty-ninth  rule  directs  that  in  suits 
for  divorce  based  on  desertion,  the  master  shall  examine  into 
and  report  the  facts  and  circumstances  under  which  the  deser- 
tion took  place,  and  the  reasons  which  caused  or  provoked  it, 
if  the  same  can  be  ascertained.  This  rule  has  not  been  com- 
plied with,  and,  in  accordance  with  the  practice  adopted  in 
Learning  v.  Learning,  10  C.  E,  Gr.  24-1,  the  master  must  take 
farther  proofs,  and  make  a  report  in  conformity  to  the  rule 
referred  to. 

Neither  the  testimony  nor  the  report  are  in  the  hand- 
writing of  the  master ;  he  has  merely  subscribed  his  name 
to  the  jurats  and  report.  The  body  of  the  report  appears 
to  have  been  drawn  by  the  same  hand  that  drew  the  bill. 
The  duties  under  an  order  of  reference,  especially  in  a 
divorce  case,  must  be  performed  by  the  master  in  person ; 
he  cannot  delegate  his  authority,  nor  perform  his  duties  by 
a  subordinate. 

Even  if  a  sufficient  case  had,  in  other  respects,  been  made, 
a  decree  for  divorce  would  not  be  advised  in  the  present 
condition  fo  the  case.  At  the  time  this  suit  was  commenced, 
it  appears  the  defendant  resided  in  the  city  of  New  York, 
and  the  complainant  at  Cranford,  in  Union  county.  Notice 
of  the  suit  has  been  given  by  publication  in  a  newspaper 
published  in  Camden.     The  object  of  the  law  in  requiring 
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publication  to  be  made  when  the  defendant  is  nonresident, 
is  to  give  him  notice  of  the  suit,  so  that  he  may  appear  and 
defend  if  he  desires ;  jurisdiction  of  his  person  may  be 
acquired  without  other  notice  than  publication ;  it  is,  there- 
fore, essential  to  the  proper  accomplishment  of  the  purpose 
of  the  law,  that  publication  should  be  made  at  that  place  in 
this  state  where  the  notice  is  most  likely  to  come  to  his  atten- 
tion. The  place,  of  publication  selected  in  this  case,  was 
evidently  made  inconsiderately,  for  it  is  obvious,  I  think, 
that  a  publication  made  at  a  point  so  remote  from  the  resi- 
dence of  both  parties,  as  that  made  in  this  case,  was  more 
likely  to  frustrate  than  effectuate  the  purpose  of  the  law. 
As  a  general  rule,  publication  should  be  made  in  the  county 
where  the  parties  resided  at  the  time  the  desertion  took  place. 
Publication  at  a  point  so  remote  from  the  residence  of  the 
complainant  as  that  made  in  this  case,  furnishes  strong 
ground  for  suspicion  that  the  place  of  publication  was 
selected  with  a  design  to  avoid  giving  publicity  to  the  suit, 
even  if  it  be  conceded  that  it  affords  no  cause  for  suspecting 
a  worse  motive.  It  is  enough  to  say  of  such  a  design,  that 
in  divorce  suits,  no  proceeding  can  be  tolerated  having  the 
slightest  appearance  of  stealth  or  secrecy. 

In  practice,  orders  of  publication  are  signed,  almost  as  a 
matter  of  course,  just  in  the  form  in  which  they  are  presented 
by  the  solicitor,  in  the  belief  that  he  has  designated  the  proper 
place  of  publication ;  if  an  order  is  obtained  directing  an 
improper  or  insufficient  publication,  the  suitor  must  suffer 
the  consequences.  It  is  one  of  the  methods  of  acquiring 
jurisdiction  over  the  person  of  a  nonresident  defendant ;  the 
law  directs  publication  to  be  made,  with  a  view  of  giving 
him,  if  possible,  actual  notice  of  the  suit,  and  the  court 
ought  not,  therefore,  to  assume  jurisdiction  over  him  until 
it  is  satisfied  that  such  publication  has  been  made,  in  the 
particular  case,  as  the  law  intended  should  be. 

An  affidavit  is  on  file,  stating  that  notice  of  the  suit  has 
been  sent  to  the  defendant  by  mail ;  if  proof  is  filed  within 
twenty  days,  showing  that  the  defendant  had  actual   notice 
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of  the  suit  before  the  time  for  answering  had  expired,  an 
order  may  be  taken  requiring  the  master  to  take  forther 
proofs,  and  to  make  a  supplemental  report ;  if  such  proof  is 
not  made,  a  new  order  of  publication  must  be  taken,  in 
order  that  notice  may  be  given  under  it  in  such  manner  as 
will  accomplish  the  object  of  the  law,  or  the  bill  must  be 
dismissed. 


Chael.es  E.  Barton 


V. 


Samuel  G.  Beatty. 

1.  A  question  of  legal  title  will  not  be  tried  on  an  application  for  a 
writ  of  assistance,  nor  will  it  be  awarded  in  a  case  of  doubt. 

2.  A  purchaser  who,  by  his  conduct  subsequent  to  his  purchase,  leaves 
it  doubtful  whether  he  has  not  given  the  person  in  possession  a  right  to 
hold  the  land,  is  not  entitled  to  a  writ  of  assistance. 


On  petition  for  writ  of  assistance,  and  affidavits. 
Mr.  Henry  S.  Harris,  for  petitioner. 
Mr.  J.  31.  Robeson,  for  respondent. 

The  Vice-Chancellor. 

The  exercise  of  the  power  of  putting  a  purchaser  in  pos- 
session of  land  sold  under  the  decree  of  this  court,  rests  in 
the  discretion  of  the  court.  It  will  never  be  exercised  in  a 
case  of  doubt,  nor,  under  color  of  its  exercise,  will  a  question 
•of  legal  title  be  tried  or  decided.  Schenck  v.  Conover,  3  Beas. 
^27;  Van  Meter  v.  Borden,  10  C.  E.  Gr.  J^U.  The  court 
will  not  in  this  summary  way  settle  contested  legal  rights. 
'Thomas  v.  DeBaum,  1  McCart.  If.1.     A  writ  of  assistance  is 
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awarded  in  execution  of  a  final  decree.  Having  decreed  a 
sale  and  conveyance  of  land,  it  is  necessary,  in  order  to  give 
the  purchaser  the  full  benefit  of  his  purchase,  to  put  him  in 
possession.  This  the  court  will  do  as  a  full  enforcement  of 
its  judgment  and  as  incident  to  the  relief  given  by  its  decree- 
But  if,  subsequent  to  the  sale,  the  purcliaser  confers  new 
rights  on  the  person  in  possession,  or  his  conduct  leaves  it 
doubtful  whether  he  has  not  given  the  person  in  possession  a 
right  to  hold  the  land,  such  fact  takes  away  the  power  of  this 
court  to  deliver  possession.  In  such  a  case  the  questiom 
would  be.  Has  the  person  in  possession  a  right  to  hold  the- 
land  by  matter  arising  subsequent  to  the  sale?  and  not,  Is  a 
writ  of  assistance  necessary  to  the  complete  enforcement  of  the 
decree?     That  question  must  be  tried  in  another  tribunal. 

In  this  case  the  person  in  possession  puts  in  evidence  cer- 
tain facts  tending  to  show  the  creation  of  a  tenancy  at  will, 
subsequent  to  the  sale ;  the  petitioner  attempts  to  meet  the- 
case  thus  made  by  showing  that  no  tenancy  of  any  kind  was 
created ;  perhaps  the  evidence  of  each,  standing  alone,  is  suf- 
ficient to  make  out  a  prima  faeie  case.  It  is  obvious  at  a 
glance  that  the  question  thus  raised  is  one  not  proper  to  be- 
tried  in  this  court.  The  application  must  therefore  be  denied, 
but  there  is  nothing  in  the  respondent's  case  which  will  justify 
the  allowance  of  costs  to  him. 


Executors  of  William  L.  Hoppock,  deceased, 


John  Ramsey  and  others. 

1.  Where  a  conveyance  of  land  was  made  by  a  grantor  upon  the  same 
day  that  a  judgment  was  recovered  against  him,  and  there  is  no  allegation 
in  the  pleadings,  nor  any  proof  in  the  cause,  to  show  that  the  recovery  of 
the  judgment  preceded  the  conveyance  by  a  fractional  part  of  a  day,  or  vice 
versa,  a  master's  report  that  the  judgment  is  entitled  to  priority  should  be 
sent  back  for  further  proofs. 
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2.  A  second  mortgage  and  judgment  will  not  be  merged  by  a  subsequent 
conveyance  of  the  equity  of  redemption  to  the  holder  of  them,  neither  of 
them  being  canceled  of  record,  and  such  encumbrancer's  interest  clearly 
requiring  tliem  to  be  kept  alive  ;  nor  is  the  fact  that  the  expressed  consid- 
eration of  the  deed  is  greater  than  the  amount  of  the  grantee's  mortgage 
and  judgment  evidence  of  any  intent  to  merge;  nor  can  lienholders  inter- 
mediate the  second  mortgage  and  judgment  and  such  conveyance,  set  up 
such  merger  after  decree  pi-o  con.,  there  being  no  such  allegation  in  the  bill 
to  foreclose  the  first  mortgage,  nor  in  the  answer  of  a  prior  judgment 
creditor. 

3.  The  appearance  of  a  defendant  in  attachment,  under  Rev.  p.4S\  3S, 
does  not  destroy  the  prior  lien  acquired  on  his  lands  by  the  attaching 
creditors. 

4.  The  regularity  of  attachment  proceedings  at  law,  cannot  be  ques- 
tioned collaterally  in  the  foreclosure  of  a  mortgage  on  the  premises  at- 
tached. 


On  bill  to  foreclose  and  exceptions  to  master's  report,  ar- 
gued before  Barker  Gummere,  Esq.,  a  special  master,  sitting 
for  the  chancellor. 

Mr.  J.  N.  Voorhees,  for  exceptant. 
Mr.  C.  A.  Skillman,  for  complainants. 
3fr.  J.  T.  Bird,  for  defendant  Baillie. 

The  Master. 

The  complainants  filed  their  bill  to  foreclose  a  purchase- 
money  mortgage  upon  lands  in  Hunterdon  county,  dated 
April  1st,  1874,  and  made  to  their  testator  by  William  P. 
Corney  and  Lemuel  O.  Kessler,  who  owned  the  mortgaged 
premises,  as  tenants  in  common,  in  equal  shares.  It  appears 
in  the  case  that  on  October  21st,  1873,  the  defendant  Wil- 
liam A.  Baillie  recovered  a  judgment  against  William  P. 
Corney  in  the  supreme  court  of  this  state  ;  and  it  appears, 
and  is  admitted,  that  on  the  same  day,  William  P.  Corney 
conveyed  his  undivided  half  of  the  premises  to  said  Lemuel 
O.  Kessler;  after  this  conveyance,  div'ers  judgments  at  law 
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were  recovered  against  Kessler  by  John  L.  Shoemaker  and 
various  other  persons;  and  a  mortgage,  dated  February  11th, 
1876,  was  also  given  by  Kessler  and  his  wife  to  John  Eam- 
sey,  and  an  attachment  at  law  was  executed  against  Ivessler's 
interest  in  the  mortgaged  premises  in  favor  of  Daniel  L. 
Bodine  and  a  number  of  applying  creditors,  all  which  are 
reported  by  the  master,  and  their  respective  priorities  fixed 
by  him ;  on  March  30th,  1876,  and  after  all  these  judgment, 
mortgage  and  attachment  liens  had  been  acquired,  Kessler 
and  his  wife  conveyed  the  equity  of  redemption  in  the  prem- 
ises to  said  John  Ramsey;  and  on  April  18th,  1876,  John  L. 
Shoemaker  assigned  his  judgment  aforesaid  to  John  Ramsey. 
The  master  has  reported,  among  other  things,  that  the 
judgment  recovered  by  William  A.  Baillie  against  Thomas 
P.  Corney,  is  the  second  lien  upon  the  mortgaged  premises, 
and  superior  to  the  liens  of  the  said  judgments  recovered 
against  Kessler,  and  of  the  mortgage  made  by  Kessler 
to  Ramsey,  and  entitled  to  be  secondly  paid  out  of  the 
proceeds  of  sale  of  the  premises.  The  defendant  Ramsey 
has  filed  exceptions  to  the  report,  and  the  first  exception  is 
to  the  lien  and  priority  thus  awarded  by  the  master  to  the 
Baillie  judgment,  and  the  exceptant  insists  that  the  judg- 
ment is  not  a  lien  upon  the  premises.  This  judgment  was 
recovered  against  Thomas  P.  Corney  on  October  21st,  1873, 
and  on  the  same  day  Thomas  P.  Corney  conveyed  his  undi- 
vided share  in  the  premises  to  Lemuel  O.  Kessler.  There 
is  no  averment  in  any  of  the  pleadings,  nor  any  proof  in  the 
cause,  that  the  recovery  preceded  the  conveyance  by  a  frac- 
tional part  of  the  day,  nor  that  the  conveyance  preceded  the 
recovery ;  the  only  averment  upon  the  subject  is  that  of 
Baillie's  answer,  to  wit:  that  this  judgment  is  a  prior  lien  to 
all  the  other  judgments  mentioned  in  the  bill ;  but  this  is  a 
statement  of  a  legal  conclusion,  not  of  a  fact;  a  day,  in  law, 
being  generally  regarded  as  merely  a  point  of  time.  All 
that  appears,  prima  facie,  from  the  pleadings  and  proofs,  is 
that  the  transactions  were  simultaneous.  And  although 
Kessler  appears  to  hold  the  position  of  a  bona  fide  purchaser 
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without  notice  of  the  judgment,  and  in  a  strictly  technical 
view  the  onus  may  be  said  to  be  cast  upon  Baillie,  who  is 
not  such  purchaser,  to  demonstrate  his  equitable  priority, 
and  that  not  having  done  so,  his  case  has  failed,  yet,  as 
the  proceedings  before  the  master  in  such  cases  are  usually 
somewhat  informal,  and  in  this  case  evidently  so,  I  do  not 
think  so  strict  a  rule  should  be  applied,  but  the  matter  should 
be  considered  as  having  come  up  on  incomplete  proofs,  and 
should  be  sent  back  to  the  master  that  the  parties  may 
adduce  further  proofs.  The  report  is  certainly  not  sustained 
by  the  proofs,  and  it  is  clear  that  even  if  the  judgment  be  a 
lien,  it  covers  only  the  undivided  half  of  the  equity  of  redemp- 
tion, and  not  the  whole,  as  the  master  has  reported.  I  there- 
fore advise  that  an  order  be  made  setting  aside  the  master's 
report  as  to  the  lien  and  priority  of  the  judgment,  and  refer- 
ring it  back  to  the  master  for  further  proofs  as  to  whether 
the  judgment  was,  in  fact,  recovered  before  the  deed  was 
delivered. 

The  master  has  also  reported  that  the  mortgage  made  by 
Kessler  and  wife  to  John  Ramsey,  on  February  11th,  1876, 
merged  and  became  extinguished  by  the  conveyance  of  the 
equity  of  redemption  of  the  mortgaged  premises  by  Kessler 
and  wife  to  John  Ramsey,  on  April  18th,  1876 ;  and  he  has 
also  reported  that  the  judgment  recovered  by  John  L.  Shoe- 
maker against  Kessler,  on  August  1st,  1875,  merged  and 
was  extinguished  upon  the  assignment  thereof,  on  April 
18th,  1876,  to  Ramsey,  who  then  held  the  title  to  tlie  equity 
of  redemption.  To  these  conclusions  Ramsey  has  excepted 
by  the  second  and  third  exceptions.  There  is  no  averment 
of  such  merger  and  extinguishment  in  the  bill ;  but,  on  the 
contrary,  the  judgment  and  mortgage  are  stated  as  existing 
liens.  Nor  is  there  any  such  averment  in  the  answer  of 
Baillie ;  but,  on  the  contrary,  it  is  averred  therein  that  the 
conveyance  from  Kessler  to  Ramsey,  although  in  form  an 
absolute  conveyance,  was  in  fact  a  mortgage.  Nor  is  there 
any  proof  of  any  intent  on  the  part  of  Ramsey  to  merge 
and  extinguish  his  mortgage  and  judgment,  other  than  the 
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fact  that  the  conveyance  was  made  to  hira  for  an  expressed 
consideration  greater  than  the  amount  due  on  the  mortgage 
and  judgment.  It  is  doubtful,  I  think,  whether,  after  a  de- 
(iree  j^ro  confesso,  and  upon  the  uncontradicted  averments  of 
the  bill  and  answer  (which,  in  a  foreclosure  suit,  is  treated  in 
this  state  as  a  quasi  cross-bill  as  to  codefendants),  the  question 
of  merger  of  these  liens  was  open,  at  all  events.  I  am  clearly 
of  opinion  that  the  fact  that  the  expressed  consideration  of  the 
deed  was  greater  than  the  mortgage  and  judgment  debts  is  no 
evidence  of  any  intent  on  the  part  of  Ramsey  to  merge  and 
extinguish  the  mortgage  and  judgment;  at  the  most  it  is 
merely  proof  that  the  transaction  evidenced  by  the  deed  of 
March  30th,  1876,  was  an  absolute  conveyance,  and  not  a 
mortgage.  The  mortgage  and  judgment  were  uncanceled  of 
record,  and  the  presumption  from  such  non-cancellation  is 
that  Ramsey  intended  to  keep  them  alive  ;  and  this  presump- 
tion is  strengthened  by  the  fact  that  it  was  clearly  his  interest 
so  to  do.  The  unity  of  ownership  of  two  or  more  estates  in 
the  same  land,  in  the  same  person,  although  it  occasions  mer- 
ger, does  not  necessarily  destroy  either  estate,  even  by  the 
technical  rules  of  common  law  ;  and  so  little  is  merger  favored 
at  law,  that  nothing  will  work  it  except  the  intention  of  the 
owner  expressly  declared,  or  manifestly  implied  from  such 
merger  being  to  his  interest ;  and  the  payment  of  a  mortgage 
or  judgment  by  the  owner  of  the  equity  or  redemption,  not 
being  the  mortgagor  or  judgment  creditor,  will  not,  as  against 
a  title  acquired  intermediate  the  taking  of  such  mortgage  or 
the  recovery  of  such  judgment  and  the  conveyance  of  the 
equity  of  redemption,  merge  or  extinguish  such  mortgage  or 
judgment.  Duncan  v.  Srg,ith,  2  Vv.  S25  ;  Mulford  v.  Peter- 
son, 6  Vr.  127. 

In  equity  the  rule  is  also  clearly  established  that  in  such  a 
case  the  mortgage  or  judgment  will  be  kept  alive,  and  such 
will  be  deemed  to  be  the  intent  of  the  owner,  if  his  interest 
demands  it.  Clos  v.  Bopi^e,  8  C.  E.  Gr.  270 ;  Parker  v. 
Child,  10  C.  E.  Gr.  4-1,  and  the  cases  there  cited. 

In   this   case  the   liens  of  the  defendants   setting  up  the 

27 


418  CASES  IX  CHANCERY.  [28  Eq. 

Hoppock's  Executors  v.  Ramsey. 

merger  were  acquired  between  the  recovery  of  the  judgment 
and  making  of  the  mortgage,  and  the  conveyance  of  the 
equity  of  redemption  ;  the  interest  of  Ramsey  required  the 
judgment  and  mortgage  to  be  kept  alive;  that  interest,  and 
his  refraining  from  canceling  them  of  record,  are  sufficient 
evidence  of  his  intent  not  to  merge  them,  and  the  conveyance 
to  him  did  not,  in  any  way,  alter  the  position  or  prejudice  the 
rights  of  any  other  lienor. 

I  am  of  opinion  that  the  judgment  and  mortgage  were  not 
merged  or  extinguished,  but  are  valid  existing  liens,  and  I 
advise  that  an  order  be  made  sustaining  the  second  and  third 
exceptions,  and  setting  aside  the  master's  report  in  the  matters 
therein  excepted  to,  and  decreeing  the  judgment  and  mort- 
gage in  question  to  be  valid  liens,  and  directing  them  to  be 
paid,  with  interest,  in  the  order  in  which  their  dates  entitle 
them  to  payment. 

The  master  has  also  reported  that  one  Daniel  L.  Bodine 
caused  an  attachment  at  law  to  be  executed  against  the  title 
and  interest  of  Kessler  in  the  mortgaged  premises,  and  that 
the  writ  was  returned  on  March  25th,  1876  ;  that  numerous 
creditors  applied  and  were  admitted  by  rule  of  court  to  prove 
their  claims  under  said  attachment,  and  did  prove  them  ;  and 
that  the  attachment  proceedings  subsequently  proceeded  to 
judgment,  and  that  the  attachment  and  applying  creditors  have 
a  concurrent  lien  for  the  amount  of  their  respective  claims, 
by  virtue  of  said  attachment,  upon  the  mortgaged  premises. 
To  the  report  in  this  matter,  the  defendant  Ramsey  excepts 
by  the  fourth  exception,  and  insists  that  the  attachment  pro- 
ceedings constitute  no  lien  upon  the  premises. 

In  support  of  this  exception  he  states  that  the  defendant 
Kessler  appeared  to  the  said  attachment  suit  on  March  18th, 
1876,  and  that  by  the  terms  of  the  attachment  act  (Rev.  p. 
4^  §  38),  such  appearance  depriv^ed  the  plaintiff  in  attach- 
ment of  his  lien,  and  prevented  the  applying  creditors  from 
lawfully  putting  in  their  claims  and  acquiring  a  lien 
under  the  attachment.  As  to  the  lien  of  the  plaintiff 
in  attachment,  it  is  clear  that  section   38  does  not  deprive 
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him  of  it;  the  direction  that  the  suit  .should  proceed  in  all 
respects  as  if  commenced  by  summons,  is  prospective  and 
not  retroactive;  it  merely  provides  for  the  further  conduct 
of  the  suit  by  formal  pleadings,  issue  and  trial,  and  does 
not,  in  terms  or  by  implication,  invalidate  the  issue  and  exe- 
cution of  the  writ  of  attachment,  nor  impair  any  lien  acquired 
under  it  prior  to  the  appearance.  As  to  the  applying  credi- 
tors, the  objection  is  purely  that  the  proceedings  at  law  in 
their  behalf  were  irregular;  but  the  creditors  were  admitted 
by  rule  of  court,  and  the  proceedings  have  ripened  to  judg- 
ment, and  the  rights  and  liens  of  the  applying  creditors  must 
be  deemed  to  have  been  formally  adjudged  by  the  court  of 
law.  The  regularity  of  the  proceedings  in  attachment  is  not 
questioned  by  the  pleadings  in  this  cause,  nor,  indeed,  could 
they  be  collaterally  brought  in  question  in  this  suit.  Ramsey 
must  seek  his  redress  for  the  alleged  irregularity  in  the  court 
of  law. 

I  shall  advise  an  order  overruling  the  fourth  exception  and 
sustaining  the  master's  report  in  the  matter  therein  excepted  to. 


CASES 


ADJUDGED   IN 


THE  PREROGATIVE  COURT 

OF 

THE  STATE  OF  NEW  JERSEY 

MAY  TERM,  1877. 


Theodore  Runyon,  Esq.,  Oedinary. 


Sarah  A.  Embley,  appellant, 

V. 

Elstox  Hunt,  respondent.* 

1.  An  executor  who  has  formally  renounced  need  not  join  in  the  answer 
to  a  petition  of  appeal  from  a  decree  of  the  orphans  court  admitting  the 
■will  to  probate. 

2.  Nor  need  such  answer  expressly  admit  the  taking  of  the  appeal. 

3.  An  amendment  of  the  petition  may  be  allowed  on  terms. 


On  appeal  from  decree  of  Mercer  orphans  court. 
Mr.  T.  G.  Lytle,  for  appellant. 
Mr.  I.  \V.  Lanning,  for  respondent. 

The  Ordinary. 

The  record  shows  that  Mr.  Ely,  one  of  the  executors  (he 
was  also  one  of  the  proponents),  duly  renounced  the  executor- 
ship, by  writing,  under  his  hand  and  seal,  before  the  decree 

*  Cited,  2  Stew.  Eq.  281;  S.  C,  2  Stew.  Eq.  281,  306. 
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admitting  the  will  to  probate  was  made.  He  had  previously 
renounced,  verbally,  in  open  court.  The  decree  admitting  the 
will  to  probate  states  that  he  had  renounced  in  writing,  and 
that  his  renunciation  had  been  filed.  It  is  therefore  no  ground 
of  objection  to  the  answer  to  the  petition  of  appeal  that  he  has 
not  joined  in  it.  Nor  is  it  any  objection  to  it  that  it  does  not 
expressly  admit  the  taking  of  the  appeal.  It  denies  that  there 
is  any  error  in  the  order  and  decree  appealed  from,  and  it  in 
every  respect  conforms  to  the  requisites  of  the  practice.  The 
appellant  asks  leave  to  amend  her  petition  of  appeal.  She  will 
be  allowed  to  do  so  on  payment  of  costs  of  amending  the 
answer,  if  that  shall  be  necessary,  and  the  costs  of  this 
motion,  and,  on  further  terms,  that  the  cause  shall  be  heard 
on  call  at  this  term. 


Cornelius  S.  See,  assignee,  appellant, 

V. 

Jacob  A.  Zabriskie,  respondent.* 

1.  The  orphans  court  has  no  power  to  relieve  a  debtor  who  has  assigned 
his  property  under  the  act  "  to  secure  to  creditors  an  equal  and  just  division 
of  the  estates  of  debtors  who  convey  to  assignees  for  the  benefit  of  creditors," 
against  the  action  of  the  assignee  in  including  in  his  inventory  property  of 
the  debtor  which  does  not  pass  by  the  assignment.  Relief  can  only  be  had 
in  this  court. 

2.  Under  a  gift  by  will  of  income  to  a  man  and  his  wife  for  life,  each  is 
entitled  to  one-half  of  the  income. 


Appeal  from  an  order  of  the  orphans  court  of  Hudson  county^ 

*  Cited,  6  Stew.  Eq.  216. 

Note. — Under  a  bequest  to  executors  to  invest  a  moiety  of  an  estate 
and  to  pay  the  interest  annually  to  E.,  and  if  E.  should  die  without 
children,  then  to  pay  such  interest  "  to  T.  B.  and  R..  his  wife,  and  their 
children,"  E.  died  childless,  after  the  testator,  in  1826.  R.  was  divorced 
from  T.  B.  in  1829. — Held,  that  R.,  being  named,  had  a  vested  beneficial 
interest  which  could  be  enforced  during  coverture,  and  that  it  was  not 
affected  by  the  divorce.  Bullock  v  Zilley,  Sax.  4^9 ;  Bullmore  v.  Wynter, 
48  L.  T.  {N.  S.)  S09. 
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Mr.  John  Linn,  for  appellant. 

Mr.  M.  Bretzfeld,  for  respondent. 

The  Ordinary. 

This  appeal  brings  up  for  review  an  order  made  by  the 
Hudson  orphans  court,  on  the  application  of  the  respondent, 
striking  from  the  inventory  filed  by  the  assignee,  under  an 
assignment  made  by  the  respondent  under  the  act  "to  secure 
to  creditors  an  equal  and  just  division  of  the  estates  of  debtors 
who  convey  to  assignees  for  the  benefit  of  creditors,"  the  fol- 
lowing item :  "  Income  from  the  estate  of  Albert  Zabriskie 
during  the  life  of  Jacob  A.  Zabriskie."    The  respondent  made 

Under  a  bequest  to  A.  and  liis  wife,  they  take  one  share  together ;  thus, 
all  the  residue  and  surplus  of  an  estate  given  "  to  A.,  B.  and  C,  and  the 
wife  of  C,  equally  to  be  divided  amongst  them,  share  and  share  alike" — 
Held,  that  C.  and  his  wife  shall  have  but  one-third.  Bricker  v.  WhaUey,  1 
Vern.  233. 

Under  a  bequest  to  A.,  his  wife  and  children,  there  being  three  children 
— Held,  that  the  fund  must  be  divided  into  four  shares,  of  whicli  A.  and  his 
wife  take  one.  Atcheson  v.  Atcheson,  11  Beav.  485  ;  see  Ally. -Gen.  v.  Backus, 
9  Price  30;  11  Price  547 ;  Ally.-Oen.  v.  Burney,  3  You.  <^  Jer.  531;  Gor- 
don V.  Wheldon,  11  Beav.  170.  A  deed  of  land  to  H.  S.  and  J.  H.  and 
L.,  his  wife,  and  their  heirs,  as  tenants  in  common  and  not  as  joint  tenants 
— Held,  to  convey  one  moiety  to  H.  S.  and  the  other  moiety  to  J.  H.  and 
wife.     Johnson  v.  Hart,  6  W.  &  S.  319. 

A  deed  to  a  husband  and  wife  and  to  six  of  tlieir  children,  naming  them 
— Held,  that  the  husband  and  wife  together  took  one-seventh.  Barber  v. 
Harris,  15  Wend.  615. 

Under  a  bequest  "  unto  and  amongst  J.  C.  and  C,  his  wife,  and  W.  L.,  in 
equal  shares  and  proportions  " —i/eW,  to  give  one  moiety  to  J.  C.  and  C, 
his  wife.      Wylde's  Case,  2  DeO  ,  M.  &  G.  724. 

Where  a  testatrix  gave  &c.  equally  between  her  brother,  her  sister  and 
her  "nephew  W.  and  E  ,  his  wife"  (E.  being  a  niece  of  the  testatrix) — Held^ 
that  W.  and  E.  each  took  one  share.     Wa.rringlmi  v.  Warrington,  2  Hare  54. 

So,  that  the  "  estate  may  be  equally  divided,  share  and  share  alike,  [be- 
tween] Mrs.  M.,  Mr.  and  Mrs.  W.  and  children,  likewise  H.  H." — Held, 
that  Mrs.  W.  was  entitled  to  an  equal  share  of  the  proceeds,  as  tenant  in 
common  with  her  husband  and  her  children  living  at  testator's  death,  and 
with  Mrs.  M.  and  H.  H.     Paine  v.  Wagner,  12  Sim.  184. 

It  was  held  in  Barncord  v.  Kuhn,  36  Pa.  St.  383,  that  a  conveyance  of 
land  by  a  father  to  his  daughter  and  her  husband,  which  was  intended  as 
an  advancement  or  gift  to  the  daughter,  vested  no  estate  in  the  husband, 
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the  assignment  after  the  death  of  his  father,  the  above-named 
Albert  Zabriskie. 

The  respondent  obtained  a  rule  of  the  orphans  court  requir- 
ing the  appellant  to  show  cause  before  that  court,  on  a  day 
designated,  why  the  item  should  not  be  struck  out.  That  rule 
was  subsequently  made  absolute,  the  court  ordering  that  "  the 
item  contained  in  said  assignment,  referring  to  the  income  of 
the  estate  of  Albert  Zabriskie,  deceased,  during  the  life  of 
Jacob  A.  Zabriskie,  be  strickeu  from  said  assigument,"  and  the 
item  was  thereby  "declared  null  and  void  and  of  no  effect." 
The  intention  of  the  court,  in  making  this  order,  was  to 
adjudge  that  the  income  in  question  did  not  pass  by  the  assign- 
ment, and  they  intended,  therefore,  to  strike  the  item  from  the 

except  as  trustee  for  his  wife.  See  Stoebler  v.  Kncrr,  5  Waits  181.  In  parti- 
tion, a  conveyance  to  a  husband  and  wife  of  her  interest,  will  constitute  the 
husband  merely  the  trustee  of  the  wife.  Stehman  v.  Huher,  ~1  Po.  St.  260. 
At  common  law,  by  a  conveyance  or  devise  of  lands  to  A.  and  his  wife, 
the  survivor  will  be  entitled  to  the  whole  of  the  estate.    Den  v.  Hardenbergh, 

0  Mai.  4-^  ;  Den  v.  Gardner,  Spen.  556  ;  Thomas  v.  DeBaum,  1  McOirt.  37. 
The  quantity  of  the  estate  does  not  affect  their  interests ;  thus,  the  rule 
as  to  the  right  of  survivorship  is  the  same  in  a  life  estate.  Den  v.  Harden- 
bergk,  5  Hal.  4^,  44  ;  Price  v.  Price,  5  Ala.  578  ;  Burnley  v.  Thomas,  63  Mo. 
390;  Todd  V.  Zachary,  Bus.  {N.  C.)  Eq.  286 ;  see  Den  v.  Gigord,  Coze  197. 

Under  the  following  bequest :  "  I  give  and  bequeath  to  my  daughter  C  , 
married  to  S.  M.,  the  eighth  part  of  my  estate,  to  them — Held,  to  be  a  be- 
quest to  the  husband  and  wife,  to  which  the  husband,  surviving  the  wife, 
is  entitled.     Hamm  v.  Meisenhelter,  9  Walts  349. 

If  real  estate  is  conveyed  in  trust  for  a  man  and  his  wife  and  her  heirs, 
the  husband,  upon  the  death  of  the  wife,  will  take  the  benefit  of  the  trust 
by  survivorship.  Davis  v.' Davis,  30  Vt  44^;  contra,  WiJson  v.  Fleming,  IS 
Ohio  6S.  Real  estate  was  devised  to  E.  and  others  in  trust  for  E.  and  liis 
wife  and  their  children  for  their  joint  lives,  with  a  devise  over. — Held, 
that  E.'s  equitable  estate  merged  in  the  legal,  and  was  subject  to  execution 
for  his  debts.     Bolles  v.  Stale  Trust  Co.,  12  C.  E.  Gr.  308. 

It  seems  that  by  express  words  a  husband  and  wife  may  be  made  tenants 
in  common.  McDennott  v.  French,  2  McCart.  7S ;  Hicks  v.  Cktchran,  4 
Edw.  Ch.  107  ;  see  Hoffman  v.  Stigers,  28  Iowa  302  ;  contra,  Dias  v.  Glover, 

1  Hoff.  Ch.  71;  Stuckey  v.  Keefe,  26  Pa.  St.  397;  Hart  v.  Johnson,  2  Pa.  L. 
J.  Eep.  340;  6  W.  a:  5.  319;  see  Witcher  v.  Benton,  48  N.  H.  157;  Moore 
V.  Moore,  47  xV.  Y.  468. 

Where  a  husband  and  wife  both  contribute  to  the  purchase  of  a  chattel, 
they  are  tenants  in  common.     Chambovet  v.  Cagney,  3  Jones  &  Sp  4^4. 
A  husband,  by  purchasing  an  undivided  one-half  of  lands,  becomes  a 
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inventory.  The  income  was  given  to  the  assignor  by  the  will 
of  Jiis  father,  by  which  the  testator  gave  to  his  executors  all  his 
personal  estate  in  trust,  first,  to  pay  his  debts  and  funeral 
expenses  and  provide  a  suitable  tombstone  for  his  grave, 
and  secondly,  to  pay  from  the  income  thereof  all  taxes 
which  might  be  imposed  on  his  real  and  personal  estate, 
and  in  the  third  place,  to  pay  to  his  son,  the  respondent,  and 
Lavinia,  the  respondent's  wife,  the  remainder  of  the  interest 
and  income,  during  the  full  term  of  their  natural  lives.  The 
will  subsequently  makes  disposition  of  the  principal. 

The  questions  which  occur  in  the  consideration  of  this  appeal 
are  whether  the  orphans  court  had  power  to  make  the  order 
appealed  from,  and,  if  so,  whether  their  adjudication  was  cor- 

tenant  in  common  with  his  wife  holding  the  other  undivided  one-half  by 
devise.     Howe  v.  Blandeii,  21  Vt.  315. 

In  regard  to  survivorship,  the  rule  as  to  chattels  is  the  same,  thus,  a  pro- 
missory note  given  to  a  man  and  his  wife,  will  go  to  the  survivor.  Borst  v. 
Spelman,  4  Comsl.  284;  Sandford  v.  Sand/ord,  4^  N.  Y.  723;  Michardson  v. 
Daggett,  4  Vt.  336  ;  Pike  v.  Collins,  33  Me.  38;  McMillan  v.  3Iason,  5  Cold, 
263;  Abshire  v.  State,  53  Ind.  64;  Shields  v.  Stillman,  48  Mo.  82;  but  see 
Polk  v.  Allen,  19  Mo.  467.  The  rule  is  the  same  as  to  a  bond  so  given.  Cop- 
pin  V. ,  2  P.  Wms.  497  ;  Dunstan  v.  Burwell,  1  Wils.  224  ;  Draper  v. 

Jackson,  16  Mass.  480  ;  Briggs  v.  Beach,  18  Vt.  115  ;  see  Steward  v.  Chance, 
Pen.  *827.     Or  a  mortgage.     Deare  v.  Carr,  2  Gr.  Ch.  513,  517. 

Interest  received  by  a  husband  and  wife  upon  a  bond  given  to  them 
jointly,  goes  to  the  survivor.     Laprimaudaye  v.  'Teissier,  12  Beav.  206. 

Also  the  certificate  of  a  joint  deposit  in  a  savings  bank.  Orphan  Asylum 
V.  Strain,  2  Bradf.  34;  see  Marshal  v.  Oi-utwell,  L.  R.  (20  Eq.)  328. 

So,  as  to  a  joint  certificate  of  stock  in  a  corporation.  Dummer  v.  Pitcher, 
5  Sim.  35;  Craig  v.  Craig,  3  Barb.  Ch.  76. 

A  recognizance  for  a  wife's  share  of  land,  taken  in  the  name  of  the 
husband  and  wife,  survives  to  the  wife.  Lodge  v.  Hamilton,  2  S.  &.  R.  491. 
So,  a  judgment  recovered  by  a  husband  and  wife  on  a  joint  bond  to  them. 
Schoonmaker  v.  Elmendorf,  10  Johns.  49;  see  Oglander  v.  Baston,  1  Vem. 
S96  ;  Deare  v.  Carr,  2  Gr.  Ch.  513,  516.  Also,  a  decree  in  chancery.  Adams 
v.  Lavender,  M'C  <fe  Y.  41-  The  personal  estate  of  a  son  dying  without 
issue,  which  passes  to  his  father  and  mother  absolutely,  survives  to  the 
mother,  like  other  choses  in  action,  if  not  reduced  into  possession  by  the 
father.    Frankenfield  v.  Gruver,  7  Pa.  St.  448. 

A  right  of  action  on  a  breach  of  covenant  for  repairs,  in  a  lease  given  to 
a  husband  and  wife  for  lands  of  the  wife,  survives  to  the  husband.  Pender 
V.  Dicken,  27  Miss.  252 ;  see  Hill  v.  Saunders,  7  D.  &  R.  17 ;  Jacques  v. 
Short,  20  Baa-b.  269. 
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rect.  The  act  confers  on  the  orphans  court  no  power,  in  express 
terms,  to  amend  either  the  inventory  annexed  by  the  debtor  to 
the  deed  of  assignment,  or  that  which  is  filed  by  the  assignee 
in  the  surrogate's  office.  It  gives  to  it,  however,  jurisdiction 
over  the  proceedings,  and  that  grant  includes  the  power  to 
allow  or  require  additions  to  the  inventory  of  the  assignee, 
and  to  permit  the  correction  of  mistakes  therein.  It  is  obvi- 
ously proper  that  the  power  should  exist.  The  orphans  court 
is  to  pass  upon  the  accounts  of  the  assignee.  The  inventory  is 
the  basis  of  the  charges  against  him.  The  amount  of  his  bond 
depends  upon  the  valuation  of  the  property  with  which  he 
charges  himself  in  his  inventor}^  If  the  inventor}^  be  defec- 
tive, the  parties  interested  in  the  estate  should  have  the  power 

And  it  seems  it  is  immaterial  from  whom  the  consideration  proceeded, 
Sandford  v.  Sandford,  5  Lans.  4^6,  405;  JfO  N.  Y.  723;  Lux  v.  Hoff,  47  III. 
425;  Johnfcm  v.  Lusk,  6  Cold.  113.  The  husband  cannot  alone  discharge  it. 
Trimble  v.  Reis,  37  Pa.  St  448;  McKinney  v.  Hamilton,  51  Pa.  St.  63. 

Husband  and  wife  must  join  in  an  action  to  recover  possession  of  land 
which  was  conveyed  to  them  both  for  their  natural  lives.  Wentworlh  v. 
Remick,  47  N.  H.  226 ;  Allie  v.  Schmilz,  17  Wis.  169 ;  see  Taylor  v.  Knapp, 
25  Conn.  513.  But  ejectment  was  maintained  by  a  husband  alone  on  his 
own  demise  of  lands  conveyed  to  himself  and  wife.  Topping  v.  Sadler,  5 
Jones  (Law)  357. 

A  decree  of  divorce  does  not  affect  the  right  of  survivorship.  McCollum 
V.  McCoUum,  1  Heisk.  {Tenn.)  565  note;  Beach  v.  Hollister,  5  Thomp.  &  C. 
(iV.  Y.)  568 ;  3  Hun  519;  Ame-f  v.  Norman,  4  Sneed  6SS ;  see  Bullock  v. 
ZUley,  Sax.  489 ;  Vreeland  v.  Ryno,  11  C.  E.  Gr.  160;  12  C.  E.  Gr.  522- 
Stewart  on  M.  &  D.  §  441. 

There  can  be  no  partition  of  lands  so  held.  Den  v.  Gardner,  Spen.  556, 
662  ;  Thornton  v.  Thornton,  3  Rand.  179;  Chandler  v.  Cheney,  37  Ind.  391 - 
Miller  v.  Miller,  9  Abb.  (N.  S.)  443;  Frissel  v.  Rozier,  19  Mo.  468;  see  Hoff- 
man V.  Stigers,  28  lam.  302  ;  Moore  v.  Moore,  47  N.  Y.  468. 

During  the  joint  lives  of  husband  and  wife  the  interest  on  a  bond  given 
to  them  will  be  paid  to  the  husband.  Atcheson  v.  Atcheson,  11  Bear.  485 ; 
see  BuUock  v.  Zilley,  Six.  489. 

It  seems  that  the  husband  may  demise,  alien  or  mortgage  his  interest 
during  his  own  life.  Den  v.  Gardner,  Spen.  556,  560 ;  Bennett  v.  Child 
19  Wis.  362  ;  see  Balks  v.  State  Trust  Co.,  12  C.  E.  Gr.  308 ;  Needham  v. 
Branson,  5  Ired.  426.  He  may  maintain  trespass  for  wood  cut  and  carried 
away.     Fairchdd  v.  Chnstelliix,  1  Barr  176. 

The  husband's  interest  in  the  estate  of  a  husband  and  wife  in  land  can- 
not be  sold  at  law  under  an  execution  against  the  husband.  Thomas  v.  De 
Baum,  1  McCart.  37;  Davis  v.  Clark,  26  Ind.  424;  Chandler  v.  Cheney,  37 
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to  cause  it  to  be  corrected.  In  the  case  before  me  the  applica- 
tion was  made  by  the  debtor.  It  was  undoubtedly  entertained 
on  the  ground  that  it  was  the  duty  of  the  court  to  relieve  the 
debtor  from  the  embarrassment  to  which  he  would  be  subjected 
by  the  action  of  the  assignee  in  including  in  his  inventory  prop- 
erty of  the  assignor  which,  as  the  court  supposed,  did  not  pass 
by  the  assignment.  This  view  was  erroneous.  The  orphans 
court  has  not  the  power  to  relieve  the  debtor  in  this  way.  Such 
relief  can  only  be  obtained  by  the  debtor  by  application  to  this 
court.  But,  if  the  jurisdiction  of  the  orphans  court  were  con- 
ceded, the  order  is  erroneous.  If  the  debtor's  property  under 
the  bequest  be  considered  as  it  stood  at  the  common  law,  the 
whole  income  passed  by  the  assignment.  Bolles  v.  State  Trust 
Co.,  12  a  E.  Gr.  308;   Outcalt  v.  Van  Winkle,  1  Gr.  Ch.  5 IS. 

Ind,  391 ;  Roanes  v.  Archer,  4  Leigh  550 ;  Garner  v.  Jones,  52  Mo.  68 ; 
Carter  v.  JBeals,  44  -^^•  ^-  4^7  ;  Almond  v.  Bonnell,  76  III.  536  ;  Jackson  v. 
McConnell,  19  Wend.  175,  178 ;  Gentry  v.  Wagstaff,  3  Dev.  270 ;  contra. 
Beach  V.  Hollisler,  3  Hun  519 ;  Ames  v.  Norman,  4  Sneed  683 ;  Brown  v. 
Gale,  5  N.  H.  416 ;  Bennett  v.  Child,  19  Wis.  362 ;  see  Hoive  v.  Blanden, 
21  Vt.  315  ;  Stoebler  v.  Knerr,  5  Watts  181. 

But  the  husband's  share  may  be  applied  in  equity  to  pay  his  debts,  pro- 
vided the  wife's  interest  is  not  aflecteii  Cochran  v.  Kerney,  9  Bush  (Ky.) 
199  ;  Tupper  v.  Fuller,  7  Rich.  Eq.  170  ;  Rivers  v.  Thayer,  Id.  136,  166. 

The  estate  of  the  husband  is  subject  to  a  mechanic's  lien  for  a  debt  con- 
tracted by  him.     Washburn  v.  Burns.  5  Vr.  IS. 

If  the  wife  survive  her  husband,  she  may  recover  such  lands  sold  by  the 
execution  creditor  of  her  husband.  French  v.  Mehan,  56  Pa.  St.  286; 
Brownson  v.  Hull,  16  Vt.  309.  Nor  can  such  purchaser  deprive  the  wife  of 
her  possession,  even  during  the  husband's  lifetime  McCurdy  v.  Canning, 
64  Pa.  St.  39  ;  but  see  Ames  v.  Norman,  4  Sneed  683,  697. 

After  the  death  of  her  husband,  the  life  interest  of  a  wife  in  a  chattel  is 
s'nbject  to  execution  fur  her  debts.  Pringle  v.  Allen,  1  Hill's  Ch.  135 ;  see 
Harding  v.  Springer,  2  Shep.  407 . 

For  the  construction  of  a  recent  Connecticut  statute,  providing  that 
where  lands  owned  by  husband  and  wife  are  seized  for  the  husband's  debt, 
the  sheriff  shall  convey  to  the  wife  upon  lender  of  the  amount  of  the  judg- 
ment, see  Whedon  v.  Gorham,  38  Conn.  408 ;  and,  in  ca^e  of  a  similar 
statute  in  Iowa,  see  McTighe  v.  Bringolf,  4^  Iowa  455, 

Bank  shares  transferred  to  a  husband  and  wife  will  pass  by  an  assign- 
ment of  the  husband's  personal  estate,  and  the  assignee's  title  will  be  per- 
fect upon  the  death  of  the  wife  before  her  husband.  Slaymaker  v  Gettys- 
burg Bank,  10  Pa.  St.  373;  see  Krumbaar  v.  Burt,  2  Wash.  C.  C.  406  ;  Out- 
calt V.  Van  Winkle,  1  Gr.  Ch.  513. 
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Under  the  acts  intended  to  secure  to  married  women  the 
separate  use  of  their  property,  the  husband,  in  this  case,  would 
be  entitled  only  to  an  equal  share  of  the  income  with  his  wife. 
His  share  passed  by  the  assignment.  The  orphans  court  appears 
to  have  considered  the  bequest  as  an  entirety,  legally  incapable 
of  partition,  as  a  bequest  to  husband  and  wife  for  their  joint 
benefit,  and  therefore,  on  the  ground  that  each  is  entitled  to  the 
benefit  of  the  whole,  not  divisible.  It  is  to  be  remembered  that 
the  bequest  is  merely  the  gift  of  the  income  to  the  debtor  and  his 
wife  for  their  lives.  In  Washburn  v.  Burns,  5  Vr.  19,  it  was 
held  that  where  land  is  conveyed  to  husband  and  wife  in  fee,  the 
husband  is  entitled  to  the  use  and  possession  of  the  property 
during  the  joint  lives  of  himself  and  his  wife,  and  that  he  has  a 
life  estate  in  the  whole  property.     The  question  of  the  effect  of 

A  statute  converting  joint  tenancies  into  tenancies  in  common  does  not 
apply  to  an  estate  held  by  husband  and  wife.  Den  v.  Hardenbergh,  5  Hal. 
4^ ;  Thomas  v.  BeBaum,  1  McCarl.  37  ;  McDermott  v.  French,  2  McCart. 
78;  MeOurdy  v.  Canning,  64  Pa.  St.  39  ;  McDvffw.  Beauchamp,  50  Miss. 
S31;  Arnold  v.  Arnold,  30  Ind.  305;  Wright  v.  Saddler,  20  N.  Y.  320;  1 
Bish.  Mar.  Worn.  ^  615,  and  cases  cited  in  notes. 

The  entirety  of  estate  conveyed  to  husband  and  wife,  and  rigiit  of  survi- 
vorship, are  not  destroyed  by  the  married  woman's  acts.  Farmers  Bank  v. 
Gregory,  49  Barb.  155  ;  Freeman  v.  Barber,  3  N.  Y.  Sup.  Ct.  574 ;  Beach 
V.  Hollister,  3  Hun  519  ;  Fisher  v.  Provin,  25  Mich.  357  ;  Auman  v.  Auman, 
21  Pa.  St.  3^3  ;  Bates  v.  Seely,  46  Pa.  St.  248  ;  Driver  v.  Driver,  56  Pa.  St. 
106  ;  McCurdy  v.  Canning,  64  Pa.  St.  39;  Arnold  v.  Arnold,  30  Ind.  305  ; 
Chandler  v.  Cheney,  37  Ind.  391 ;  Bennett  v.  Child,  19  Wis.  362;  McDuff 
V.  Beauchamp,  50  Miss.  531 ;  Robinson  v.  Engle,  29  Ark.  202  ;  contra.  Cooper 
V.  Cooper,  76  III.  57 ;  Hoffman  v.  Stigers,  28  Iowa  302 ;  Walthall  v.  Goree, 
36  Ala.  728;  Elliott  v.  Nichols,  4  Bush  {Ky.)  502. 

The  married  woman's  act  does  not  apply  to  a  joint  lease  of  land  to  a 
husband  and  wife.     Goelet  v.  Gori,  31  Barb.  314. 

A  promissory  note  given  to  a  husband  and  wife  will  not,  since  the  mar- 
ried woman's  act,  be  presumed  to  be  the  sole  property  of  the  wife.  Work  v. 
Glaskins,  33  Miss.  529 ;  see  Trimble  v.  BeL%  37  Pa.  it.  448. 

Quere.  Whether  it  would  be  constitutional  for  the  legislature  to  change 
the  nature  of  such  estate  during  the  lifetime  of  both  husband  and  wife, 
so  as  to  defeat  the  jus  accrescendi  of  the  survivor.  See  Dunn  v.  Sargeant, 
101  Mass.  336;  Westervelt  v.  Gregg,  2  Kern.  202 ;  Hill  v.  Chambers, 
60  Mich.  4^^ ;  Magee  v.  Young,  40  Miss.  164 ;  Porch  v.  Fries,  3  C.  E. 
Gr.  204  ;  Henry  v.  Dilky,  1  Dutch.  302  ;  Mellinger  v.  Bausman,  45  Pa.  St. 
522 ;  Stearns  v.  Weathers,  30  Ala.  712 ;  Price  v.  Sessions,  3  How.  {S.  C.) 
624.~-B,EP. 
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our  acts,  above  referred  to,  in  favor  of  married  women,  was 
not  considered  nor  raised  in  that  case.  It  has  been  held  in 
other  states,  where  hke  statutes  exist,  that  the  common  law 
right  of  the  husband  is  abridged,  and  that  he  does  not  hold  a 
life  estate  in  the  whole  property  to  the  exclusion  of  his  wife, 
but  that  her  right  to  the  enjoyment  of  the  estate,  as  joint 
tenant  with  him  therein,  is  secured  by  the  acts  referred  to. 
3Ic  Curdy  v.  Canning,  GJf,  Pa.  39 ;  Freeman  on  Partition  § 
75.  The  debtor  in  this  case  was,  when  the  assignment  was 
made,  entitled  to  one-half  of  the  income  in  question.  The 
order  appealed  from  will  be  reversed,  with  costs. 


John  H.  Wyckoff,  guardian,  appellant. 


V. 


Mary  E.  Hulse  and  others,  respondents. 

The  order  of  the  prerogative  court  to  answer  petition  of  appeal  is  an 
order  of  course,  but  it  is  not  to  be  taken  until  after  the  transcript  shall 
have  been  filed. 


On  appeal  from  alleged  decree  of  Monmouth  orphans 
court.  Motion  on  the  part  of  respondents  to  set  aside  order 
requiring  them  to  answer  petition  of  appeal,  and  to  dismiss 
the  appeal. 

Mr.  G.  C.  Beekman,  for  the  appellant. 

Mr.  C.  Rohhins,  for  the  respondents. 

The  Ordinary. 

This  appeal  brings  up  for  review  the  proceedings  of  the 
orphans  court  of  Monmouth  county  upon  the  final  accounts 
of  the  appellant  as  guardian  of  the  respondents.  These 
accounts  were  excepted  to  by  the  respondents^  and  the  ex- 
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ceptious  were  tried.  On  the  22d  of  September,  1876,  the 
oourt,  having  requested  the  surrogate  to  attend  in  order  to 
make  a  minute  of  their  decision  (and  his  deputy  attending 
accordingly),  orally  announced  their  decision.  A  minute  of 
it  was  made  by  the  deputy ;  but  he,  in  order  that  he  might 
have  a  more  accurate  note  of  the  decision  than  that  wliieli 
he  had  made,  requested  the  presiding  judge  to  give  to  him 
the  written  memorandum  used  by  the  former  in  announcing 
the  decision.  The  judge  gave  it  to  him  accordingly.  No 
decree  was  made  or  entered  in  pursuance  of  the  decision. 
On  the  6th  of  December,  1876,  the  appellant  demanded  an 
appeal  to  this  court  from  the  order  or  decree  of  the  orphans 
court,  in  the  matter  of  the  accounts  of  the  appellant  as  guard- 
ian of  the  respondents,  and  gave  notice  of  appeal  from  all 
the  decrees  of  the  orphans  court,  on  exceptions  to  his 
accounts  as  guardian  of  the  respondents.  After  fding  his 
petition  of  appeal  in  this  court,  he  applied  here,  without 
notice  to  the  respondents,  for  an  order  requiring  the  surro- 
gate to  transmit  to  this  court  the  transcript  of  the  proceed- 
ings, and  requiring  such  of  the  respondents  as  were  minors 
to  procure  the  appointment  of  guardians  ad  litem,  in  twenty 
days  from  the  time  of  filing  the  petition  of  appeal,  and  requir- 
ing the  adult  respondents  to  tile  their  answer  to  the  petition 
of  appeal  in  twenty  days  after  service  of  a  copy  of  the  petition 
and  of  that  order  upon  them,  or  that  the  appellant  be  heard 
ex  parte.  The  order  was  made.  The  respondents  insist  that 
it  was  irregular,  because  it  was  made  without  notice  to  them, 
and  they  moved  to  set  it  aside  for  that  cause.  The  order  was, 
under  the  rule,  in  all  respects  an  order  of  course,  and  no  notice 
was  necessary.  It  was  premature,  however,  because  the  tran- 
script had  not  then  been  filed.  The  appellant  is,  by  the  pro- 
vision of  the  rule,  entitled  to  the  order  requiring  the  respondent 
to  answer  the  petition  of  appeal  after  the  petition  of  appeal 
and  the  transcript  shall  have  been  filed.  The  order, 
therefore,  was  irregular,  and  will  be  set  aside.  This  apjieal 
must  be  dismissed.  The  transcript  does  not  show  that  any 
order,   sentence  or   decree   was    made    upon    the   exceptions. 
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There  is  an  entry  upon  the  record  that  the  court  delivered 
a  verbal  decision  in  the  matter,  but  no  order,  sentence  or  de- 
cree was  made.  The  surrogate  attaches  to  the  record,  after 
his  certificate  thereto,  a  copy  of  the  above-mentioned  memo- 
randum of  the  presiding  judge,  and  certifies  that  he  "  did  not 
understand  that  it  was  to  be  filed  in  his  office  as  one  of  the 
papers  in  the  cause,  and  that  it  was  not  so  filed  by  him  or  by 
his  clerk,  but  was  placed  with  the  papers  and  accounts  in  his 
office  in  the  cause,  and  has  remained  in  his  office  with  said 
papers  since  the  day  it  was  so  received  from  the  presiding 
judge."  The  evidence  taken  on  this  subject  makes  it  clear 
that  the  memorandum  was  not  intended  to  be  delivered  to  the 
surrogate,  but  was  intended  merely  for  use  by  the  presiding 
judge  in  announcing  the  decision  of  the  court.  Besides,  the 
orphans  court  voluntarily  certify  to  this  court  that  that  paper 
is  not  an  order  or  decree,  and  was  never  intended  to  be  such  ; 
that  the  opinion  of  the  court  was  deliv^ered  orally,  that  paper 
being  used  as  a  memorandum,  and  having  been  made  and  used 
merely  for  that  purpose ;  that  no  order  or  decree  of  the  court 
in  the  matter  has  as  yet  been  signed  by  the  court  or  the  pre- 
siding judge,  and  that  the  memorandum  was  not  intended  as 
a  part  of  the  record  or  files  in  the  cause,  or  to  be  filed  in  the 
surrogate's  office,  but  only  to  be  used  by  counsel  in  drawnig 
the  order  for  the  surrogate  to  restate  the  accounts.  When  the 
appeal  was  taken  there  was  no  order  or  decree  upon  the  ex- 
ceptions from  which  to  appeal.  The  appeal  must  therefore 
be  dismissed.  The  appellant's  counsel,  however,  was  misled 
as  to  the  character  of  the  memorandum  by  that  paper  itself. 
He  found  it  witli  the  papers  in  the  suit  apparently  on  file,  and 
it  was  shown  to  him  by  the  surrogate  as  the  decision  of  the 
court,  without  any  statement  as  to  its  true  character.  It  was 
entitled  in  the  cause,  and  was  signed  by  the  presiding  judge  as 
such,  and  it  specifically  declared  the  view  of  the  court  on  the 
questions  submitted.  He  might  easily  have  mistaken  it  for  a 
decree.  The  appellant,  therefore,  will  not  be  required  to  pay 
costs  of  the  dismissal.  He  must  pay  the  costs  of  the  motion 
to  set  aside  the  order  to  answer. 
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William  Polis,  appellant. 

V. 

Elmer  F.  Tice,  respondent. 

1.  Fairness  requires  that  on  the  hearing  of  an  appeal  from  a  decree  of 
the  orphans  court,  confirming  the  report  of  a  master  on  a  final  account,  the 
appellant  should  be  confined  to  the  objections  made  by  him  below. 

2.  A  trustee  held  to  have  forfeited  all  claim  to  commissions,  by  negli- 
gence &c.  in  the  management  of  the  trust. 


On  appeal  from  decree  of  Camden  orphans  court,  confirm- 
ing report  of  master  upon  the  final  account  of  the  guardian 
of  a  lunatic. 

Mr.  P.  S.  Scovel,  for  the  appellant. 

Mr.  B.  D.  Shreve,  for  the  respondent. 

The  Ordinary. 

In  February,  1867,  the  respondent  became  insane.  In 
February,  1868,  the  appellant  was  duly  appointed  his  guar- 
dian. He  accepted  the  appointment,  and  gave  bond  and  en- 
tered upon  his  duties  accordingly.  In  November,  1870,  the 
respondent  was  found  to  have  been  restored  to  his  reason  and 
to  be  of  sound  mind,  and  the  appellant  was  ordered  to  pay  or 
deliver  over  to  him  his  property.  The  appellant  did  not, 
however,  file  his  account  until  July,  1873.  Exceptions  were 
filed  to  it  and  it  was  referred  to  a  master,  who  reported  in 
January,  1875,  surcharging  the  account  in  various  particu- 
lars, and  refusing  to  allow  the  amount  of  a  promissory  note 
for  S1,000,  given  to  the  respondent  before  his  insanity  by 
Philander  Horner,  Thomas  McDowell,  Henry  Van  Brunt 
and  Joel  Horner  (the  last  named  being  surety  for  the  others),, 
and  on  which  the  appellant  had,  after  he  became  guardian. 
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collected  interest,  as  he  swears,  at  the  rate  of  ten  per  cent, 
per  annum.  The  master  denied  the  appellant  coramissionb,  on 
the  ground  that  he  had  forfeited  all  claim  to  the  allowance 
thereof  by  permitting  waste  of  the  estate,  and  by  negligence 
in  the  discharge  of  his  duties. 

To  the  report  of  the  master  exceptions  were  filed,  and,  on 
the  hearing  of  the  matter,  the  court,  by  their  decree,  con- 
firmed the  report.  The  guardian  appealed  from  the  decree, 
and  he  now  seeks  to  reverse  it  in  all  the  respects  in  which 
the  report  was  adverse  to  him.  Fairness  requires  that  in 
such  a  case  as  this  the  appellant  be  confined  on  the  hearing 
of  the  appeal,  to  the  objections  made  below.  The  exceptions 
made  to  the  master's  report  were  only  to  the  refusal  to 
allow  the  note  of  $1,000  and  the  commissions.  There  ap- 
pears, however,  to  be  no  ground  for  the  other  objections. 
The  conduct  of  the  appellant  in  managing  the  estate  has  not 
been  such  as  to  entitle  him  to  the  favorable  consideration  of 
the  court.  It  is  abundantly  evident  that  he  has  been  remiss 
in  his  duty.  He  appears  to  have  permitted  great  waste  of 
his  ward's  "  truck  farm,"  thereby  causing  damage  to  the 
amount,  as  the  respondent  swears,  of  about  $1,200,  or,  as 
another  witness  testifies,  of  from  $600  to  $700.  He  appears 
also  to  have  been  negligent  in  his  management  of  the  estate 
in  other  respects.  He  did  not  file  his  accounts  until  two 
years  and  a  half  after  the  order  requiring  him  to  restore  to 
the  respondent  his  property  had  been  filed  in  the  orphans 
court.  He  seems  to  have  been  disposed  to  give  the  respond- 
ent as  much  trouble  as  he  could  in  obtaining  his  property. 
One  of  the  witnesses  says  he  told  him,  when  speaking  on 
this  subject,  that  he  had  given  the  respondent  a  good  deal 
of  trouble  and  would  give  him  more.  He  is  not  entitled  to 
commissions. 

The  note  for  $1,000  was,  as  before  stated,  taken  by  the 
respondent  himself  before  he  became  insane.  After  he  was 
restored  to  reason,  he  went  to  his  counsel  (who  was  then  nego- 
tiating with  the  counsel  of  the  appellant  for  a  settlement  of 
the  account  between  the  parties)  to  get  the  note,  in  order  to 

28 
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collect  from  Philander  Horner,  one  of  the  makers,  the  in- 
terest due  thereon.  He  then  learned  that  the  note  was  lost, 
but  was  informed  that  he  might  collect  the  money  due  on  it, 
notwithstanding  the  loss  of  the  instrument.  He  applied, 
accordingly,  to  Philander  Horner,  and  requested  him  to  pay 
the  interest.  Horner  refused  to  do  so,  but  it  does  not  appear 
that  his  refusal  was  based  on  the  nonproduction  of  the  note. 
The  respondent  was,  he  says,  anxious  to  obtain  possession  of 
the  note  in  order  that  he  might  bring  suit,  in  Philadelphia, 
against  Philander  Horner,  who  was  then,  he  alleges,  the 
owner  of  property  from  which  he  might,  by  legal  proceedings, 
have  compelled  payment.  It  does  not  appear  that  he  was, 
by  his  inability  to  produce  the  note,  prevented  from  taking 
such  proceedings,  nor  even  that  he  did  not  take  them  be- 
cause of  the  alleged  loss  of  the  note.  Suit  was  brought  on 
the  note  by  the  appellant's  counsel,  at  the  request  of  the 
respondent's  counsel,  in  the  circuit  court  of  Camden  county, 
in  the  name  of  the  respondent,  against  Joel  Horner  and 
Thomas  McDowell.  It  was  agreed  that  the  respondent's 
counsel  should  take  charge  of  the  suit.  The  defendants  put 
in  a  plea.  The  cause  was  prepared  for  trial  by  the  appel- 
lant's counsel  and  was  noticed  for  trial,  and  the  respondent's 
counsel  was  notified  of  the  fact.  That  suit  has  never  been 
tried,  and  it  is  still  pending. 

It  is  admitted  that  one  of  the  defendants  therein,  Joel 
Horner,  who  was  the  surety  on  the  note,  is  pecuniarily  re- 
sponsible, and  it  is  not  denied  that  if  judgment  were  obtained 
against  him  in  the  suit  he  could  be  compelled  to  pay  it. 
There  is  no  proof  that  the  other  persons  who  are  liable  on  the 
note  became  insolvent  during  the  time  that  the  appellant  was 
guardian.  On  the  other  hand,  the  respondent  testifies  that 
when  he  applied  to  his  counsel  for  the  note,  he  offered  to 
accept  it  on  discharge  of  the  appellant's  liability  to  him  as 
guardian,  to  the  amount  thereof. 

The  only  evidence  on  the  subject  of  the  insolvency  of  the 
parties  who  were  liable  on  the  note,  is  the  remark  of  the 
appellant  to  Henry  C.  Foreman,  that  "  Joel  Horner  would 
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"be  a  fool  to  pay  the  note,  and  that  none  of  the  other  parties 
to  the  note  were  good  for  anything."  But  whether  these 
other  parties  became  insolvent  after  the  appellant  became 
guardian  does  not,  as  before  stated,  appear.  To  justify  the 
court  in  charging  the  appellant  with  the  note,  it  should  appear, 
seeing  that  it  was  an  investment  made  by  the  respondent  him- 
self, that  by  reason  of  the  appellant's  negligence  in  reference 
to  it,  the  respondent  has  been  injured  or  prejudiced  ;  that  the 
parties  liable  upon  it,  or  some  of  them  at  least,  have  become 
insolvent  while  the  appellant  was  chargeable  with  the  invest- 
ment as  a  trust,  or  that  the  loss  of  the  note  itself  occasioned 
the  loss  of  the  money.  But  none  of  these  things  appear. 
Nor  does  it  appear  what  the  defence  was  which  was  set  up  by 
the  plea.  On  the  hearing  it  was  said  to  be  usury.  It  does 
not  appear  when  the  contract  was  made,  nor  whether  the  note 
was  in  fact  liable  to  a  defence,  nor  that  the  respondent  was  or 
would  have  been  prejudiced  in  an  effort  to  collect  the  amount 
of  the  note  by  any  negligence  of  the  appellant. 

There  is  no  scrouud  on  which  the  action  of  the  court  below 
in  charging  the  note  to  the  appellant  can  be  sustained.  The 
decree  will  therefore  be  reversed  on  this  point,  but  affirmed  in 
all  other  respects.     No  costs  will  be  awarded  to  either  party. 


In  the  matter  of  the  administration  of  the  estate  of  Elwood 
S.  Sanderson,  deceased,  late  of  Essex  county. 

A  bequest  to  a  wife  for  life,  with  remainder  to  children,  excluded  her 
husband  from  all  control  over  it. — Held,  that  he  was  not  thereby  deprived 
of  his  right,  as  next  of  kin,  to  the  share  of  a  child  who  died  intestate  after 
the  wife. 


Appeal   from  decree  of  distribution  of  the  orphans  court 
of  Essex  county. 

Note. — To   the  same  effect,  see  Gardenhire  v.  Hinds,  1  Head  {Tenn.) 
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Sanderson's  Case. 
Mr.  Charles  Borcherling,  for  the  appellants. 

Mr.  S.  Howell  Jones,  for  respondent. 

The   OEDDiTARY. 

John  Haviland,  deceased,  by  his  will  gave  to  his  daughter 
a  life  estate  in  his  property,  with  remainder  to  her  children^ 
and  excluded  her  husband  from  all  control  over  the  property 
given  to  her.  After  her  death  it  was  to  go  to  her  children. 
She  is  dead.  One  of  her  children  died  intestate,  having  never 
been  married.  The  orphans  court  of  Essex  county,  by  it& 
decree,  directed  the  administrator  of  the  intestate  to  pay  the 
surplusage  of  the  intestate's  estate  to  his  father  as  his  next  of 
kin.  The  question  raised  on  this  appeal  is  whether  the  father 
is  not  excluded  from  taking  the  property  by  the  provision  of 
the  will  of  John  Haviland ;  the  estate  of  the  intestate  having 
been  entirely  derived  from  the  above-mentioned  gift  in  re- 
mainder. The  provision  in  question  excludes  the  husband 
of  the  testator's  daughter  from  any  control  over  the  property 
given  to  her  by  the  will.  It  does  not  attempt  to  deprive 
him  of  his  rights  as  next  of  kin  to  his  children.  The 
provision  was  not  confined  to  the  father  of  the  intestate,  but 
extended  to  any  other  husband  the  testator's  daughter  might 
have.  It  was  merely  designed  to  secure  the  testator's  gift  to 
his  daughter  to  her  sole  and  separate  use,  and  was  no  more 
than  the  provision  made  by  law  in  that  behalf.  It  cannot 
have  the  effect  of  depriving  the  father  of  his  right  to  his  de- 
ceased child's  property  as  next  of  kin.  The  decree  will  be 
affirmed,  with  costs. 


CASES  ADJUDGED 

IN    THE 

COURT  OF  ERRORS  AND  APPEALS 

OF   THE 

STATE  OF  NEW  JERSEY. 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY. 

JUNE  TERM,  1877. 


EusiLLA  WiNTERMUTE,  appellant, 

V. 

Lemuel  F.  L.  WiLSOisr,  respondent.* 

1.  Proof  that  a  testator  is  advanced  in  years,  and  that  his  health  is 
broken,  and  his  mind  somewhat  enfeebled,  and  that  his  will  is  unjust,  are 
not  suflBcient  grounds  for  setting  aside  his  will. 

2.  When  irrelevant  evidence  is  taken,  and  the  examination  unnecessa- 
rily protracted,  neither  costs  nor  counsel  fees  should  be  allowed  for  the 
taking  of  such  unnecessary  testimony. 


On  appeal  from  a  decree  of  the  prerogative  court,  reported 
in  12  a  E.  Gr.  ^7. 

Mr.  J.  G.  Shipman,  for  appellant, 

Mr.  William  H.  Morroio,  for  respondent. 

The  Chief-Justice. 

This  is  an  appeal  from  a  decree  of  the  prerogative  court, 
admitting  the  will  of  Charles  Wintermute,  deceased,  to  pro- 
bate. The  appellant  was  the  wife  of  the  testator,  and  this 
testamentary  paper  was  opposed  by  her  before  this  court  on 

*ClTED,  9  Stew.  Eq.  281. 
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the  two-fold  ground  that  her  husband,  when  he  executed  it, 
was  mentally  incompetent,  and  that  he  had  been  induced  to 
execute  it  by  fraud  and  undue  influence. 

But  these  allegations  are  not  sustained  by  the  proofs.  Mr, 
Wintermute,  at  the  time  in  question,  was  advanced  in  years, 
and  was  enfeebled  by  disease ;  but  the  evidence  clearly  shows 
that  his  mental  decay  had  not  reached  the  point  of  legaL  inca- 
pacitation. He  was  examined  as  a  witness,  a  short  time 
before  his  death,  with  respect  to  the  differences  between  him- 
self and  his  wife,  and  which  differences  led  to  the  making  of 
this  will,  and  the  intelligence  and  force  of  purpose  displayed 
by  him  on  that  occasion  are  alone  sufficient,  in  my  judgment, 
to  dispel  the  notion  that  he  could  not  fully  understand  his 
affairs,  or  that  he  would  submit  obsequiously  to  be  dictated  to 
by  those  about  him.  That  this  will  is  unjust  with  respect  to 
the  appellant  is  plainly  manifest;  she  appears  to  have  had 
strong  claims  to  the  regard  and  affection  of  her  husband.  When 
she  married  him  he  was  the  father  of  eleven  children,  and 
under  her  administration  of  the  affairs  of  that  household  for 
nearly  nineteen  years,  the  family  prospered  and  was  harmoni- 
ous. The  proof  is  clear  that  she  was  a  hard  worker  and  a  close 
economizer,  so  that  there  is  every  reason  to  conclude  that  a 
large  part  of  the  money  which  by  this  will  is  diverted  from 
her,  was  earned  by  her  exertions.  But  the  misfortune  is  that 
such  diversion  was  not  without  a  cause.  Just  before  the  mak- 
ing of  this  will  she  quarreled  with  her  husband,  and  the  anger 
thus  kindled  was  not  suffered  to  die  out,  but  was  inflamed  by 
some  of  those  who  were  likely  to  profit  by  it.  But  the  occa- 
sion of  the  anger  being  real,  there  is  no  pi'etext  for  saying 
that  the  will  is  the  offspring  of  delusion ;  in  truth,  it  is  the 
product  of  bad  advice  and  a  disproportioued  resentment ;  and 
this  clearly  can  lay  no  ground  for  setting  it  aside  in  a  court 
of  law.     The  will  was  properly  admitted  to  probate. 

But  in  affirming  this  decree,  no  costs  or  fees  to  his  coun- 
sel in  this  court  can  be  allowed  to  the  respondent,  out  of  the 
estate  represented  by  him,  except  the  taxed  costs  of  thi& 
appeal.     We  are  led  to  this  step  from  the  conviction  that 
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the  expense  already  imposed  on  this  estate  is  largely  exor- 
bitant. The  testimony  on  both  sides  has  embraced  so  mnch 
that  is  irrelevant,  and  on  trivial  topics  has  been  run  into  such 
endless  details,  and  the  mere  collateral  minutlce  of  the  case 
have  been  so  magnified  by  examinations  and  cross-exami- 
nations, that  the  principal  labor  in  adjudging  this  issue  has 
consisted  in  an  endeavor  to  discern,  in  this  mass  of  rubbish, 
the  facts  which  are  of  importance.  Such  a  result,  we  think, 
indicates  an  abuse  of  the  right  to  take  testimony  before  masters 
or  other  officers  not  clothed  with  a  power  of  control  over  the 
admission  of  evidence ;  and  when  such  abuse  occurs  we  think 
the  proper  check  is  to  refuse  to  the  party,  even  if  successful  in 
his  suit,  all  costs  and  counsel  fees  for  taking  such  unnecessary 
testimony.  In  the  present  instance,  if  there  had  been  an  ap- 
peal, by  a  party  interested,  from  that  part  of  the  decree  award- 
ing costs  and  counsel  fees  out  of  this  estate,  it  is  not  probable 
that  this  court  would  have  allowed  more  than  a  third  of  the 
sum  which  has  been  awarded  in  the  court  below.  As  it  is, 
the  court  affirms  the  decree  without  costs  as  against  the  ap- 
pellant, and  awards  nothing  further  to  the  respondent  than 
his  own  taxed  costs. 

Decree  unanimously  affirmed. 


Ephraim  p.  Emson,  appellant, 

V. 

Job  Polhemus,  respondent.* 

1.  A  voluntary  partition  made  by  tenants  in  common,  will  not  prevail 
against  the  lien  of  a  judgment  against  one  of  such  cotenants  rendered 
prior  to  such  partition. 

2.  Such  voluntary  partition  cannot  be  validated  in  equity  against  a  pur- 
chaser at  the  sheriff's  sale  under  such  judgment. 

*  S.  a,  1  Stew.  Eq.  576. 

Cited,  S  Stew.  Eq.  4O6 ,-  13  Stew.  Eq.  153  ;  see  WUliard  v.  Williard,  56 
Pa.  St.  119. 
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The  respondent,  Polhemus,  and  one  Hodson  were  tenants 
in  common  of  a  tract  of  woodland,  of  which  they  made  a 
voluntary  partition,  by  deeds  dated  August  21st,  1865.  These 
deeds  were  duly  recorded.  Before  this  parting  of  the  prop- 
erty, the  appellant,  Emson,  had  recovered  a  judgment  against 
Hudson,  which  became  a  lien  on  the  premises  in  question ;  on 
which  judgment,  and  long  subsequent  to  the  partition,  that  is, 
on  the  8th  of  August,  1871,  a  writ  oi  fieri  facias  was  issued, 
and  by  force  of  which  the  sheriff  sold  and  conveyed  to  Emson 
the  undivided  interest  of  Hodson  in  the  tract.  Having  ob- 
tained a  sheriff's  deed,  Emson  took  proceedings,  under  the  act 
"  for  the  more  easy  partition  of  lands  held  by  coparceners, 
joint  tenants,  and  tenants  in  common,"  for  the  partition  of 
the  premises  between  himself  and  the  respondent.  The  latter 
thereupon  filed  the  bill  in  this  suit  to  restrain  such  proceed- 
ings; on  the  final  hearing  this  injunction  was  made  perpetual. 

The  opinion  of  the  chancellor  is  reported  in  12  C.  E.  Gr. 
190. 

Mr.  Joel  Parker,  for  appellant. 
Mr.  James  Wilson,  for  respondent. 

The  Chief- Justice. 

In  order  to  affirm  the  decree  in  this  case  it  is  necessary  to 
maintain  the  general  proposition  that  after  a  judgment  has 
become  a  lien  on  the  undivided  share  of  a  tenant  in  common 
in  land,  such  tenant  in  common,  in  concert  with  those  who 
share  the  estate  with  him,  can  make  a  voluntary  partition  that 
will,  if  fairly  made,  be  valid  with  respect  to  the  lien  of  such 
judgment. 

I  have  carefully  examined  the  cases  which  have  been  cited 
in  support  of  the  proposition  thus  stated,  and  I  do  not  find 
that  any  of  them  can  be  regarded  as  a  precedent  in  its  favor. 
The  nearest  approach  to  adjudications  upon  the  point  are 
those  holding  that  by  force  of  a  voluntary  partition  made  by 
the  husband,  the  right  of  dower  of  the  wife  will  be  contracted 
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to  the  parcel  of  land  so  set  off  to  him.  But  these  decisions 
rest,  as  it  seetns  to  me,  on  grounds  peculiar  to  themselves.  In 
this  particular  it  is  not  easy  to  separate  the  interests  of  the 
husband  and  wife,  they  are  so  nearly  identical.  If  the  hus- 
band acquires  by  the  partition  an  advantageous  allotment, 
both  he  and  his  wife  are  equally  gainers,  and  there  is  a 
parity  of  loss  to  each,  if  the  share  set  off  to  the  husband  be 
less  than  his  due.  The  right  of  the  wife  is  inchoate  and  con- 
tingent, so  that  the  husband  cannot  prejudice,  either  from 
his  folly  or  his  fraud,  her  interest  without,  to  a  greater 
degree,  sacrificing  his  own.  It  is  not  to  be  wondered  at, 
therefore,  that  courts  have  maintained  that  the  act  of  the 
liusband,  in  taking  to  himself  his  share  of  undivided  land, 
shall  bind  the  wife  so  as  to  attach  her  dower  exclusively  to 
.the  part  so  taken.  The  right  of  partition  is  paramount  to 
the  right  to  dower;  and  when  the  husband  settles  the  extent 
of  his  own  right,  there  seems  nothing  inconsistent  with 
principle  or  justice  in  permitting  him  to  settle,  by  the  same 
.act,  the  extent  of  the  right  of  his  wife.  The  judgment,  there- 
fore, in  Totten  v.  Stuyvesant,  3  Echo.  Ch.  SOO,  which  main- 
tains this  doctrine,  is,  I  think,  founded  on  correct  principles. 
JBut  I  also  think  that  it  was  held  with  equal  propriety,  in 
Bank  v.  Hanna,  6  Ind.  20,  that  where  a  husband,  being  a  co- 
tenant,  conveyed  his  estate  by  a  deed  in  which  the  wife  did 
not  join,  and  the  grantee,  with  the  other  cotenants,  made  a 
voluntary  partition,  such  distribution  of  the  land  did  not  bind 
the  wife  after  the  death  of  her  husband. 

But  the  relation  of  debtor  and  creditor  is  not,  in  a  matter 
of  this  kind,  to  be  likened  to  that  of  huisband  and  wife,  for 
while  the  interests  of  the  latter  are  concurrent,  those  of  the 
former  are  adverse ;  and  to  give  to  the  debtor  the  status  of 
the  husband  in  this  respect,  so  that  he  can  affect  his  creditors, 
would  be  both  unscientific  and  impolitic. 

A  creditor  by  his  judgment,  and  a  mortgagee  by  his  deed, 
gets  a  lien  on  an  undivided  interest  in  the  land  of  his  debtor, 
which  gives  him  a  fixed  and  immediate  interest,  and  which 
is  in  all  respects  paramount,  as  far  as  it  extends,  to  the  right 


442       COURT  OF  ERRORS  AND  APPEALS.  [28  Eq. 

Emson  v.  Polhemus. 

of  the  debtor  in  the  property.  It  is  obviously  undeniable 
that  these  lieuholders  will  be  materially  affected  by  the  allot- 
meut  of  the  particular  part  of  such  property  to  which  their 
lien  is  to  be  affixed  by  the  law.  If  the  ascertainraeut  of 
such  part  be  made  by  an  appeal  to  the  judicial  power,  such 
creditors  have  satisfactory  guarautees  that  the  division  of  the 
land  will  be  fair  and  just;  and  hence  the  propriety  of  the 
provision  of  the  statute  of  this  state  that  if,  at  any  time  of 
making  partition,  a  lien  exists  "  upon  the  undivided  estate  of 
any  owner,  by  judgment,  decree,  mortgage  or  otherwise,  such 
lien  shall  thereafter  be  a  lien  onlv  on  the  share  assigned  or 
allotted  to  such  owner.  Rev.  p.  804^  §  36.  And  it  should  be 
remarked,  in  passing,  that  the  presence  in  the  statute  of  a 
direction  of  this  kind,  appears  to  intimate  that  an  express 
statutory  declaration  was  necessary  to  affect  the  claims  of  the 
lieuholders,  even  by  a  judicial  division  of  the  land  among  the 
owners.  And  the  question,  therefore,  is  forcibly  presented, 
Why  should  this  same  force  be  imparted  to  the  self-directed 
act  of  the  debtor  ?  In  such  case  what  assurance  has  the 
creditor  that  his  rights  will  be  adequately  protected  ? 

The  general  rule  is,  as  was  said  in  Agar  v.  Fairfax,  17 
Ves.  543,  that  partition  never  affects  the  rights  of  third 
parties ;  and  the  more  I  have  reflected  on  this  subject,  the 
less  I  have  seen  in  favor  of  the  proposal  to  affect  the  moit- 
gagee  or  judgment  creditor  by  the  voluntary  partition  of  the 
debtor.  I  can  yield  no  force  at  all  to  the  suggestion  that 
"  the  fact  that  the  parties  to  the  partition  may  be  compelled 
to  partition  by  legal  proceedings,  is  a  sufficient  ground  for 
upholding  such  a  voluntary  partition  as  would  have  been 
made  at  law."  Sucli  a  rule,  and  the  reasoning  that  supports 
it,  would  validate  a  partition,  if  a  fair  one,  which  shoidd  be 
made  by  a  single  tenant  in  common  as  against  iiis  cotenants. 
Nor  can  I  perceive  why,  because  an  infant  to  a  certain 
extent,  and  retaining  a  qualified  power  when  of  age  of  repu- 
diating the  act,  may  bind  liis  own  interest  by  joining  in  a 
partition,  a  tenant  in  common  should  be  permitted  by  his 
act,   not   only  to  affect    his    own   interest,  but    likewise    the 
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interest  of  his  nonassenting  creditors.  The  terms  of  these 
several  propositions  appear  to  my  mind  to  have  nothing  in 
common,  and  consequently  the  legitimate  deduction  that  may 
be  made  from  the  one  is  no  warrant  for  drawing  a  similar 
conclusion  from  the  other. 

The  principal  argument,  however,  which  is  urged  to 
uphold  the  power  of  the  debtor  to  make  a  partition  by  his 
private  action  that  will  be  obligatory  on  his  creditor  who 
holds  a  lien  on  the  land  is  that  if  the  partition  thus  made  is 
not  fair  it  can  be  set  aside.  But  this  contention  will,  upon 
examination,  be  found  to  be  destitute  of  all  real  force.  It 
substitutes  a  remedy  for  a  wrong  committed,  in  the  place  of 
a  remedy  against  the  commission  of  such  wrong.  The  safe- 
guard against  an  unfair  separation  of  the  rights  of  the  co- 
tenants,  which  in  a  judicial  procedure  is  provided,  is  the 
substitution  of  the  judgment  of  discreet  and  unprejudiced 
men,  instead  of  the  notions  of  the  owners  of  the  property. 
The  proposed  rule  would  take  away  from  the  creditor  thi:^ 
safeguard,  and  in  lieu  of  it  place  in  his  hands  the  cumber- 
some privilege  of  overhauling,  if  he  can  show  unfairness,, 
the  act  of  the  cotenants.  All  persons  will  see  that  by  such 
substitution,  the  creditor  is  placed  at  disadvantage,  and  has, 
in  reality,  lost  a  valuable  right.  The  fact  is,  the  creditor 
should  have  both  rights,  viz.,  the  right  to  a  partition  by 
unprejudiced  persons,  and  the  right  to  litigate  an  unfair 
partition,  even  if  made  by  such  persons.  But  the  contention 
in  question  deprives  him  of  the  former  of  such  rights,  and 
gives  him  no  equivalent. 

There  is  a  further  objection  of  magnitude.  The  rule 
proposed  would  leave  the  lienholder  subject  to  the  caprice 
or  folly  of  his  debtor  in  the  act  of  agreeing  to  partition. 
When  a  tenant  in  common  is  competent  to  contract,  his 
agreements  with  his  cotenants  respecting  the  partition  of  his 
land  are  as  binding  upon  him  as  are  his  contracts  on  any 
other  subject.  In  the  absence  of  fraud,  an  unequal  partition 
assented  to  by  such  tenant  is  not,  in  legal  estimation,  an 
unfair  one  that  will  be  set  aside.     If,  by  the  exercise  of  a 
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superior  judgment,  certain  of  the  tenants  in  common  gain 
an  advantage,  the  proceeding,  on  that  account,  is  not  invalid. 
"  If  coparceners,  joint  tenants  or  tenants  in  common,  seized 
in  fee  simple,  make  partition,  it  is  good  forever,  though  the 
value  of  the  different  shares  taken  in  severalty  be  unequal." 
Such  is  the  rule  as  propounded  by  Allnatt,  page  30.  The 
consequence  is  that  the  lienholder,  if  the  rule  contended  for  is 
to  prevail,  will,  in  place  of  the  discretion  of  men  selected 
judicially,  be  thrown  on  the  judgment  of  the  debtor,  and  will 
be  bound  by  the  exercise  of  such  judgment,  in  the  absence  of 
actual  fraud,  whether  such  debtor  be  a  frivolous  person  or  a 
man  of  sense.  In  the  absence  of  controlling  authority,  it  is 
not  perceived  why  the  judgment  creditor  should  be  placed  in 
a  position  so  unfavorable. 

There  are  many  other  objections  which,  on  reflection,  will 
present  themselves.  A  partition  would  often  be  of  a  kind 
which,  while  it  would  be  perfectly  fair  and  just  between  the 
parties,  and  which,  therefore,  could  not  consistently  with 
established  rules  be  set  aside,  yet  would  be  quite  ruinous  to 
the  interests  of  the  creditor.  For  example,  in  a  case  where 
the  cotenants  agree  to  divide  between  themselves  the  rooms 
of  a  house ;  such  distribution  is  entirely  legal,  and  if  the 
power  to  make  a  voluntary  partition  exists  at  all,  could  not 
be  impeached ;  and  yet  such  an  interest,  regarded  as  a  sal- 
able article  under  an  execution,  might  be  of  little  value. 
Conceding  to  the  judgment  debtor  the  capacity  to  make 
voluntary  partition,  what  is  to  be  done  with  arrangements  of 
this  nature  ?  It  is  obvious  they  would  be  valid  in  law,  and 
they  would  have  to  be  sustained  against  the  judgment  creditor 
or  mortgagee. 

So,  I  think,  this  power  of  partition,  if  it  existed,  would 
often  be  turned  to  purposes  of  fraud  and  vexation.  Suppose 
a  creditor  has  advertised  for  sale,  by  force  of  his  judgment 
and  execution,  the  undivided  interest  of  his  debtor  in  certain 
lands,  and  on  the  eve  of  such  sale  he  should  ascertain  that 
his  debtor  has  made  a  division  of  such  lands  with  the 
cotenants,   which    he    deems    unfair,   what    is    his    remedy? 
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Certainly  a  most  oppressive  and  inefficient  one.  All  that  he 
could  do  would  be  to  stop  his  proceedings  under  his  execu- 
tion, and  file  his  bill  in  equity  to  test  the  fairness  of  such 
partition.  All  persons  can  see  that  such  a  remedy  would  not 
often  be  resorted  to  unless  where  the  unfairness  was  very 
gross  and  the  consequent  loss  to  the  creditor  of  magnitude. 
By  such  a  practice  ordinary  frauds  could  be  perpetrated  with 
absolute  impunity.  I  have  little  doubt  that  if  it  were  known 
that  debtors  have  the  power  which  is  claimed  by  the  respond- 
ents, that  these  partitions,  unfair  upon  their  very  face,  would 
oftentimes  be  made  in  order  to  procure  a  virtual  stay  of  exe- 
cution, by  driving  creditors,  who  were  about  selling  under 
their  judgments,  into  a  court  of  equity  to  obtain  a  redivision 
of  the  property  before  exposing  it  for  sale. 

All  these  evils  and  iniquities  will  be  avoided  by  holding 
that  the  debtor,  after  mortgage  or  judgment,  cannot  make  a 
voluntary  partition  which  will  bind  such  lienholders.  Such 
a  doctrine  imposes  no  hardship  on  the  debtor  and  his  coten- 
ants.  If  they  desire  a  separation  of  their  interests  they  can 
pursue  the  legal  formulary  ;  that  method  is  simple,  expedi- 
tious and  inexpensive,  and  by  its  use  the  interest  of  all 
parties,  those  of  mortgagees  and  judgment  creditors,  will  be 
protected. 

It  seems  to  me  of  importance  to  establish  this  as  the  legal 
course  of  practice  in  this  state ;  and  I  shall,  consequently, 
vote  to  reverse  the  decree  in  the  present  case. 

Fo7'  reversal — Beasley,  C.  J.,  Dalrimple,  Depue,  Scud- 
dee,  Van  Syckel,  Woodhull,  Lathrop — 7. 

For  ajirmance — Dixon,  Knapp,  Clement,  Lilly — 4. 
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George  Stoudinger  and  others,  appellants, 

V. 

The  Mayor  and  Common  Council  of  Newark, 
respondents. 

The  common  council  of  the  city  of  Newark,  having  the  power  to  con- 
struct drains  and  sewers  whenever  tlie  public  good  requires  it,  and  to 
provide  generally  for  the  protection  and  maintenance  of  the  health  of  the 
city,  insy  lawfully,  and  witliout  compensation  to  the  owners  of  the  fee,  use 
the  streets,  not  only  for  the  purpose  of  an  ordinary  sewer,  but  also  for  the 
drainage  of  any  stagnant  or  running  water,  whenever  the  public  health, 
comfort  or  convenience  will  he  thereby  promoted. 


On  appeal  from  an  order  of  the  vice-chancellor  refusing  an 
injunction,  reported  ante  page  187. 

Mr.  Joseph  Coidt  and  3fr.  H.  C.  Pitney,  for  appellants. 
Mi:  Henry  Young,  for  respondents. 
Mr.  C.  Parker,  for  the  contractors. 

Dalrimple,  J. 

The  appellees  piu'pose  constructing  a  sewer  through  Clay 
street,  in  the  city  of  Newark.  That  part  of  Clay  street  in 
which  the  sewer  is  laid  out  has  been  dedicated  for  the  pur- 
poses of  a  street.  The  contention  of  appellants  is  that  not- 
withstanding such  dedication,  the  city  has  not  the  right  to 
construct  the  proposed  sewer  in  the  manner  they  purpose 
doing,  without  first  making  compensation  to  the  appellants 
for  their  lands  in  Clay  street  which  are  to  be  taken.  It  was 
conceded  in  the  argument,  and  such  is  the  decided  weight  of 
authority  as  shown  in  the  opinion  of  the  vice-chancellor, 
that  where  lands  have  been  condemned,  conveyed,  or  dedi- 
cated for  the  purposes  of  a  public  street,  the  public  has 
the  right,  without  additional  compensation   to  the  owner  in 
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fee  of  the  street,  to  use  the  lands  already  subjected  to  the 
public  easement,  for  gas  or  water  pipes,  street  railways,  sew- 
ers, or  other  public  purposes  which  may  make  the  high- 
way more  commodious  or  safe,  or  which  will  conduce  to  the 
better  health,  comfort  or  convenience  of  the  inhabitants  of 
the  city  in  which  they  are  located.  The  appellants,  however, 
oontend  that  their  case  is  without  the  general  rule,  because 
the  so-called  sewer  which  the  city  purposes  to  construct  on 
appellants'  land,  cannot  properly  be  called  a  sewer,  but  is 
only  a  large  drain  or  artificial  water-way,  which  is  to  be  used, 
not  alone  for  the  purposes  of  a  sewer,  but  to  carry  off  the 
waters  of  a  natural  stream  called  Mill  brook,  which  is  north 
of  Clay  street  and  parallel  thereto.  The  real  point,  therefore, 
upon  which  the  appellants  must  stand,  is  that  the  diversion 
of  the  waters  of  Mill  brook  into  the  sewer  in  question, 
through  Clay  street,  will  render  the  structure  essentially 
different  in  character  from  that  of  a  sewer.  Hence,  it  is 
argued  that  the  appellants'  laud,  not  being  taken  for  a  sewer, 
properly  speaking,  but  for  an  artificial  channel  for  a  natural 
water-course,  it  is  devoted  to  a  public  use  altogether  asida 
from  that  for  which  it  was  originally  given  ;  and  the  appel- 
lants, if  the  city  has  any  right  to  use  the  street  for  such  pur- 
pose, must  be  awarded  compensation.  Assuming  that  the 
result  sought  legitimately  flows  from  the  premises  as  stated, 
the  question  arises  whether  the  latter  are  fully  and  correctly 
given.  In  considering  this  part  of  the  case,  it  must  be 
remembered  that  it  is  shown  that  for  years  the  waters  of 
Mill  brook  have  been  foul,  noisome,  and  injurious  to  the 
public  health,  and  in  fact  the  stream  has,  for  some  time  past, 
been  but  a  large  open  sewer,  carrying  away  not  only  its  own 
waters,  but  the  drainage  of  other  sewers  which  empty  into 
it,  and  of  out-houses  erected  over  and  in  proximity  to  it. 
Taking  into  consideration  this  fact,  with  the  further  fact 
that  the  proposed  sewer  is,  to  some  extent  at  least,  to  be 
used  for  the  admittedly  legitimate  purposes  of  a  sewer  for 
Clay  street,  I  have  been  unable  to  see  upon  what  ground 
the  appellants  can  stand  in  their  contention  that  the  bed  of 
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Clay  street  is  to  be  taken  for  sucli  use  as  will  entitle  them 
to  compensation.  If,  as  I  think  there  can  be  no  doubt,  the 
work  against  the  erection  of  which  the  appellants  seek  to 
enjoin  the  city,  is  but  a  sewer,  the  case  is  ended.  It  is  not 
only  the  right,  but  the  duty,  of  the  municipal  authorities  to 
erect  and  maintain  all  necessary  sewers.  If  erected  in  the 
public  streets,  the  owuei's  of  the  fee  of  the  streets  are  not 
entitled  to  compensation  for  the  lands  taken  for  such  pur- 
pose, and  which  are  already  burthened  with  the  public  ease- 
ment. The  contention  of  appellants'  counsel  is  that  a  sewer 
is  a  conduit  only  to  carry  away  the  water  which  falls  upon 
or  naturally  flows  into  the  street  in  which  it  is  constructed. 
But  this  definition  is  too  narrow.  Otherwise  no  'trunk  sew- 
ers could  be  built  Avithout  special  authority  given,  and  upon 
compensation  made  to  the  owners  of  the  fee  of  the  streets. 
I  hold  that  the  common  council  of  the  city  of  Newark,  hav- 
ing the  power  to  construct  drains  and  sewers  whenever  the 
public  good  requires  it,  and  to  provide  generally  for  the 
protection  and  maintenance  of  the  health  of  the  city  (P.  L.  of 
1857  pp.  133, 162),  may  lawfully,  and  without  compensation 
to  the  owners  of  the  fee  of  the  streets,  use  such  streets  for 
the  drainage  of  any  stagnant  or  running-  water  whenever  the 
public  health,  comfort  or  conyenience  will  be  promoted 
thereby.  If  council  should  abuse,  or  without  sufficient  rea- 
son attempt  to  exercise  the  authority  thus  conferred,  I  am 
not  prepared  to  say,  in  the  absence  of  fraud,  that  their  action 
can  be  reviewed  by  bill  in  equity. 

Whether  the  city  has,  as  against  the  riparian  owners,  the 
right  to  divert  Mill  brook  as  proposed,  need  not  be  con- 
sidered till  some  riparian  owner  complains. 

The  result  is  that  the  decree  below,  denying  the  injunction, 
must  be  affirmed,  with  costs. 

Decree  unanimoiisly  affirmed. 


\ 
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Townsend  and  Paulison  v.  Tuttle. 


Zebulon  E.  Townsend  and  John  C.  Paulison,  assignees 
&c.  of  John  C.  Anderson,  appellants, 

V. 

Sarah  L.  Tuttle,  otherwise  called  Sarah  L,  Stewart, 
et  al.,  respondents. 

A  party  who  is  not  a  bona  fide  creditor  is  not  entitled  to  equitable  relief 
on  a  creditor's  bill  to  set  aside  conveyances  alleged  to  have  been  made  for 
the  purpose  of  hindering,  delaying  and  defeating  his  judgment. 


On  appeal  from  final  decree.  The  opinion  of  the  chancellor 
is  reported  in  11  C.  E.  Or.  14-4- 

Mr.  C.  Parker,  for  appellants. 

Mr.  J.  Vanatta,  for  respondents. 

Woodhull,  J. 

John  C.  Anderson,  claiming  to  be  the  owner  of  several 
judgments,  one  by  confession  and  the  others  by  assignment, 
filed  his  bill  for  relief  iu  the  court  of  chancery,  alleging  that 
certain  lands  which  had  previously  been  conveyed  to  the  other 
defendants,  Sarah  L.  Stewart  and  Augustus  W.  Cutler, 
respectively,  had  been  so  conveyed  by  the  procurement  of 
Daniel  L.  Tuttle,  for  the  pur})ose  of  hindering,  delaying  and 
defeating  his  creditors ;  and  that  the  said  lands  were  iu  fact 
then  held  by  the  said  two  defendants  respectively  in  trust  for 
the  said  Tuttle ;  and  praying  that  said  lands  might  be  declared 
to  be  the  property  of,  and  to  be  held  in  trust  for  the  said 
Tuttle ;  and  might,  by  the  decree  of  said  court,  be  sold  for 
the  purpose  of  paying  to  the  complainant  the  amount  due  and 
owing  upon  his  said  judgments. 

Two  questions  are  raised  by  the  pleadings,  both  of  which 
must  be  answered  affirmatively  to  entitle  the  complainant  or 
his  assignees  to  the  relief  prayed  for  in  the  bill.     They  are  : 

29 
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1.  Was  the  complainant,  Anderson,  at  the  time  of  filing  his 
bill,  a  bona  fide  creditor  of  the  defendant  Tuttle?  2.  Are 
the  lands  described  in  the  bill  in  fact  the  property  of  Tuttle, 
and  held  in  trust  for  him  as  therein  alleged  ? 

The  principles  of  law  involved  are  so  elementary  and 
familiar  that  these  questions  may  be  regarded  as  essentially 
questions  of  fact  depending  entirely  for  their  solution  upon  the 
testimony  in  the  cause  and  the  credibility  of  the  witnesses. 

The  conclusion  reached  by  the  chancellor  upon  the  first 
question  was  that  the  complainant,  John  C.  Anderson,  was 
not,  in  fact,  as  he  assumed  in  his  bill  of  complaint  to  be,  a 
bona  fide  creditor  of  Daniel  L.  Tuttle. 

Being  entirely  satisfied  with  the  correctness  of  this  conclu- 
sion, and  as  it  seems  to  us  that  a  further  discussion  of  the 
evidence  could  answer  no  useful  purpose,  our  opinion  is  that 
upon  the  first  question,  and  without  any  reference  to  the 
other,  neither  the  complainant,  Anderson,  nor  his  assignees, 
the  appellants,  can  be  entitled  to  relief  in  this  case. 

The  decree  of  the  chancellor  is  therefore  affirmed,  with  costs. 

Deeree  unanimously  affi,rmed. 


The  Noeth  Hudson  County  Railroad  Co.,  appellants, 

V.  " 

Henry  A.  Booraem  et  al.,  respondents.* 

1.  Where  a  railroad  company,  having  power  to  acquire  lands  for  its 
use,  has  been  permitted  by  the  owner  to  enter  into  possession  and  construct 
its  track  upon  the  premises  without  compensation  first  made,  in  subsequent 
proceedings  to  condemn,  tiie  measure  of  compensation  is  the  value  of  the 
land  and  damages  at  the  time  of  the  entry,  and  interest  from  Buch  entry, 
irrespective  of  the  improvements  afterwards  put  upon  it  by  the  company. 


*  Cited,  4  Slew.  Eg.  S4,  85;  8  Stew.  Eq.  288,  381;  U  Vr.  611;  S.  C,  1 
Slew.  Eq.  593. 
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2.  A  railroad  company  having  entered  into  possession  of  lands  by 
consent  of  the  owner,  under  an  agreement  with  him  to  purchase,  on  the 
foreclosure  of  a  prior  mortgage  of  which  the  company  had  constructive 
notice,  the  company  is  bound  to  contribute  to  the  payment  of  the  mort- 
gage to  the  extent  of  the  value  of  the  part  appropriated  by  it,  and  damages, 
at  the  time  of  such  appropriation,  with  interest  thereon,  without  regard 
to  the  condition  of  the  premises  at  the  time  of  the  foreclosure  or  the 
improvements  put  thereon  by  the  company ;  and  the  value  of  the  land 
and  damages  may  be  ascertained  by  proceedings  to  condemn,  under  its 
charter,  instituted  after  the  foreclosure  bill  is  filed,  or  by  a  reference  to 
a  master. 


On  appeal  from  a  decree  of  the  court  of  chancery. 

The  case  below  is  reported  in  12  C.  E.  Gh\  372,  under  the 
name  of  Booraem  v.  Wood. 

Mr.  R;  Gilchrist  and  Mr.  A.  Browning,  for  the  appellants. 

3Ir.  L.  Zabriskie  and  Mr.  B.  Williamson,  for  the  respond- 
ents. 

Mr.  C.  Parker  and  Mr.  B.  Wayne  Parker,  for  the  Erie 
Railway  Company. 

Depue,  J. 

The  complainants'  bill  was  filed  to  foreclose  a  purchase- 
money  mortgage  made  by  Wood  to  Cornelia  Booraem,  one 
of  the  complainants.  The  mortgage  was  dated  January 
24th,  1867,  for  $150,000,  payable  January  24th,  1877,  wifh 
interest  payable  semi-annually;  the  whole  principal  to  be- 
come due  on  default  in  the  payment  of  the  interest  within 
thirty  days  after  the  same  became  due.  By  reason  of  the  non- 
payment of  interest  falling  due  on  the  24th  of  January,  1875, 
the  whole  principal  money  became  due,  and  the  complainants, 
on  the  25th  of  Xovember,  1875,  filed  a  bill  of  foreclosure, 
praying  a  decree  for  the  sale  of  the  mortgaged  premises  for 
the  payment  of  the  balance  of  the  unpaid  principal  money, 
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amounting  to  $110,000,  and  the  arrearages  of  interest.  To- 
this  bill  the  Erie  Railway  Company  and  the  appellants^ 
among  others,  were  made  defendants. 

The  Erie  Railway  Company  became  the  owner  of  a  part 
of  the  mortgaged  premises  under  a  deed  of  conveyance  by 
Wood  and  wife  to  the  Hoboken  Land  and  Improvement 
Company,  dated  March  10th,  1869. 

The  appellants  are  in  possession  of  a  part  of  the  mortgaged 
premises,  on  which  they  have  erected  an  inclined  plane  and 
elevator,  with  an  engine  and  machinery  for  transporting  their 
cars  up  and  down  Bergen  Hill.  The  cost  of  these  improve- 
ments w^as  about  $75,000.  At  the  time  of  incurring  this 
outlay,  the  appellants  had  constructive  notice  of  the  com- 
plainants' mortgage,  from  the  fact  that  the  same  was  then  on 
record,  but  had  not  actual  notice  thereof. 

After  the  foreclosure  bill  was  filed,  the  appellants  pro- 
ceeded to  condemn  the  land  whereon  these  improvements 
were  made.  The  commissioners  appointed  in  the  condemna- 
tion proceedings  appraised  the  land  and  damages  at  the  sum 
of  $10,047.87.  They  appraised  the  value  of  the  land  as  it  was 
w^hen  the  appellants  took  possession — excluding  the  value  of 
the  improvements — and  allowed  interest  from  the  time  pos- 
session was  taken. 

The  only  question  discussed  on  the  argument  was  whether 
the  sum  awarded  by  the  commissioners  or  otherwise  ascer- 
tained as  the  value  of  the  land  without  the  improvements, 
shall,  for  the  purposes  of  this  suit,  be  regarded  as  substituted 
for  the  land  held  by  the  appellants,  or  whether  the  complain- 
ants are  entitled  to  have  the  land  and  the  improvements  on 
it  sold  for  the  payment  of  the  mortgage.  In  this  question 
the  Erie  Railway  Company  is  interested  as  the  owner  of  part 
of  the  mortgaged  premises  liable  for  the  mortgaged  debt,  in 
case  of  a  failure  to  make  the  same  out  of  such  parts  thereof 
as  remained  in  the  mortgagor,  after  conveyance  to  the  said 
company. 

The  appellants  were  incorporated  in  1859,  under  the  name 
of  the  West    Hoboken    and    Hoboken   Passenger   Railway 
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Company,  with  power  to  construct  and  operate  a  railroad, 
and  to  acquire  the  lands  necessary  therefor  by  purchase  or 
condemnation.  P.  L.  of  1859  p.  585.  In  1863,  the  com- 
pany filed  a  location  of  its  route  over  the  premises  now 
covered  by  the  mortgage,  and  (Booraem  being  then  the  owner 
in  fee)  acquired  title  thereto  by  condemnation,  and  constructed 
a  railroad  thereon.  It  will  be  assumed  that  by  such' location 
and  condemnation  the  power  of  condemnation  under  the  act 
of  1859  was  suspended  until,  revived  by  legislation,  permis- 
sion was  given  to  the  company  to  make  a  new  location  of  its 
route. 

In  the  early  part  of  1873,  after  the  complainants'  mort- 
gage was  made  and  recorded,  the  company  and  Wood,  the 
then  owner,  made  an  agreement  by  parol  for  the  exchange 
of  the  route  so  acquired  for  a  new  location  on  the  line  now 
in  question,  on  which  it  was  understood  the  company  would 
construct  an  inclined  plane  or  elevator  to  shorten  its  route 
and  facilitate  the  ascent  and  descent  of  the  hill.  Under  this 
arrangement  the  company,  with  the  consent  of  Wood,  took 
possession,  and  began  the  construction  of  the  elevator  in 
June,  1873,  and  completed  it  on  the  21st  of  November,  1873. 
During  the  progress  of  the  work,  the  company,  on  the  27tli 
of  March,  1874,  obtained  a  supplement  to  its  charter,  author- 
izing a  change  of  location,  the  construction  of  additional 
tracks,  and  of  one  or  more  elevators  for  the  ascent  and 
descent  of  the  Bergen  and  Weehawken  hills,  providing 
for  the  filing  of  maps  of  routes  thereafter  to  be  adopted 
when  the  right  of  way  could  not  be  obtained  by  purchase, 
-and  empowering  the  company  to  acquire  by  condemnation 
the  lands  necessary  for  the  execution  of  the  powers  granted 
by  the  act.  P.  L.  of  1874-  p.  1264-  In  this  act  the  elevator 
and  the  tracks  necessary  to  connect  with  it,  then-  in  the  course 
of  construction,  were  mentioned  in  such  terms  as  clearly 
amounted  to  a  legislative  recognition  of  the  power  of  the 
company  to  construct  them.  Under  this  act  the  company 
instituted  the  proceedings  for  condemnation,  pending  the 
suit  for  foreclosure. 
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The  construction  and  use  of  the  inclined  plane  and  eleva- 
tor, and  tracks  connected  therewith,  for  the  transportation 
of  passengers,  were  undeniably  a  legitimate  exercise  of  the 
franchises  granted  by  the  company's  original  charter.  The 
entry  upon  and  occupation  of  the  land  for  that  purpose,  were 
not  acts  of  trespass.  Whatever  was  done  was  by  the  assent, 
If  not  procurement,  of  Wood,  under  an  agreement  with  him, 
bunded  on  a  valuable  consideration  which  might  have  been 
pecifically  enforced  in  equity.  The  mortgagee  had  not  at 
that  time  any  actual  estate  in  the  land,  and  the  company  had 
not  in  fact  any  notice  of  the  existence  of  the  mortgage. 
Under  these  circumstances,  the  possession  of  the  company 
was  a  laM'ful  possession,  and  the  conduct  of  its  officers 
throughout  the  whole  of  their  proceedings  was  characterized 
by  good  faith.  The  maxim  quicquid  plantatur  solo,  solo  cedet 
is  not  of  universal  application.  Where  a  party  lawfully  in 
possession  under  an  imperfect  title  has  made  permanent  im- 
provements in  good  faith,  if  relief  is  sought  in  equity  by  the 
real  owner,  he  will  be  compelled  to  allow  for  such  improve- 
ments as  a  substantial  benefit  which  he  ought,  excequo  et  bono^ 
to  make  compensation  for.     2  Story  Eq.  §  1237. 

This  equitable  doctrine  is  peculiarly  applicable  to  condem- 
nation under  the  right  of  eminent  domain,  where  possession 
has  been  taken  under  an  arrangement  to  purchase,  which  is 
defeated  by  some  impediment  not  anticipated,  and  money  has 
been  expended  in  the  construction  of  works  on  the  faith  of 
such  arrangement  being  consummated. 

The  right  of  the  state  or  its  representatives  to  take  prop- 
erty for  public  uses  is  unlimited  in  its  scope.  It  extends 
to  property  of  every  kind  and  description,  and  is  qualified 
only  by  the  constitutional  prescription  that  just  compensation 
shall  be  made.  Where  a  corporation  to  which  such  right 
has  been  delegated  has  not  been  admitted  into  possession, 
the  value  of  the  land  taken  and  damages  as  of  the  date  of  the 
commissioners'  report,  by  force  of  which  the  title  is  divested, 
is  the  legal  rule  for  ascertaining  the  damages.  Mettler  y, 
E.  &  A.  R.  E.   Co.,  S  Vr.  222.     But    where   the   company 
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has  taken  possession  by  the  consent  of  the  owner,  and  has 
expended  money  in  the  adaptation  of  the  land  to  the  proposed 
use,  and  altered  and  changed  its  condition,  this  rule  manifestly 
is  not  adapted  to  reach  the  just  compensation  contemplated 
by  the  constitutional  provision.  It  would  obviously  be 
unjust  to  the  owner  of  the  land  in  many  cases  to  compel 
him  to  accept  its  market  value  in  its  altered  condition. 
Suppose  the  land  was  valuable  for  building  or  farming  pur- 
poses, and,  by  reason  of  cuts  and  embankments  made  by 
the  company,  it  was  rendered  intrinsically  worthless,  it 
would  be  unjust  to  compel  the  owner  to  accept  as  compen- 
sation its  intrinsic  value  in  that  condition.  That  result 
would  necessarily  be  reached  if  the  valuation  of  the  land 
was,  under  such  circumstances,  to  be  made  as  of  the  time 
when  the  condemnation  was  effected ;  for  the  owner  of  the 
land  could  not  legally  become  invested  with  the  benefits  de- 
rived from  the  franchises  of  the  corporation  by  reason  of 
the  location  of  its  road  over  his  land,  and  the  company  could 
choose  its  own  time  for  the  condemnation,  and  might  do  so 
when  the  land  was  most  depreciated  in  its  market  value 
because  of  the  changes  wrought  in  it.  On  the  other  hand, 
to  compel  the  corporation  to  pay,  as  the  value  of  the  land, 
an  increased  price  because  of  the  improvements  made  by  it, 
would  be  unjust  to  it.  The  owner  has  no  claim  in  justice 
to  have  expenditures  for  such  purposes  enure  to  his  benefit. 
Under  such  circumstances  he  is  entitled  to  be  paid  the  dam- 
ages he  has  sustained,  and  nothing  more.  That  will  be 
represented  by  the  value  of  the  land  as  it  was  before  it  was 
changed  in  its  condition,  irrespective  of  the  structure  put 
upon  it  by  the  corporation,  and  interest  from  that  time. 
Neither  in  law  nor  in  equity  is  the  owner  entitled  to  any- 
thing more. 

It  has  accordingly  been  held  that  where  a  railroad  com- 
pany is  in  possession  lawfully,  and  constructs  a  track  on  the 
premises,  in  subsequent  proceedings  to  condemn,  the  owner  i^ 
not  entitled  to  have  the  value  of  the  structure  included  in  his 
damages.      California  Pacific  Railroad  Co.  v.  Armstrong,  ^6' 
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Col.  85.  And  if  the  company  has  acquired  the  title  of  the 
owner,  on  a  foreclosure  of  a  prior  mortgage,  of  which  it 
has  had  constructive  notice  only,  the  company  is  bound  to 
contribute  to  the  payment  of  the  mortgage  debt,  if  the  same 
be  not  paid  by  the  sale,  in  the  inverse  order  of  alienation  of 
other  property  covered  by  the  mortgage,  to  the  extent  of  the 
value  of  the  part  appropriated  by  it  at  the  time  of  the  apjiro- 
priation,  with  interest  thereon,  irrespective  of  the  improve- 
ments put  thereon  by  the  company.  Doics  v.  Congdon,  16 
How.  Pr.  Rep.  571 ;  Kennedy  v.  Milwaukee  and  St.  Paid 
R.  R.  Co.,  22  Wis.  581 ;  Daniels  v.  C,  I.  &  N.  R.  R.  Co., 
4-1  loica  52.  The  principle  on  which  these  cases  were  decided 
has  received  the  sanction  of  high  authority  in  this  state,  and 
may  be  considered  as  the  settled  law  of  the  state.  The 
order  of  reference  signed  by  the  chancellor,  in  Trenton  Water 
Poioer  Co.  v.  Chambers,  1  Stock.  Jt71,  as  will  appear  by  the 
report  of  the  same  case  on  a  subsequent  occasion,  in  2  Beas. 
199,  was  that  the  master  should  make  an  estimate  and 
appraisement  of  the  value  of  the  lands  at  the  time  they  were 
taken  and  the  damages  sustained.  And  in  Coster  v.  New 
Jersey  R.  R.  and  Traction  Co.,  3  Zab.  227,  Jp  Zab.  7S0,  the 
proceedings  to  condemn  were  instituted  fifteen  years  after  the 
company  had  constructed  its  railroad,  and  it  was  assumed  that 
the  land,  irrespective  of  the  track  laid  upon  it,  was  the  proper 
subject  matter  of  compensation.  It  manifestly  was  not  con- 
templated by  the  court  or  counsel  that  the  value  of  the  canal 
constructed  by  the  water  company,  or  of  the  water  power 
of  which  it  was  a  necessary  part,  in  the  one  case,  or  the 
value  of  the  track  laid  by  the  railroad  company  in  the  other 
case,  should  enter  into  the  compensation  to  be  awarded  to 
the  owner  for  his  lands.  In  the  last  case  the  contention  was 
with  respect  to  compensation  for  the  occupancy  of  the  land 
prior  to  the  condemnation. 

That  the  company  did  not  institute  proceedings  for  con- 
demnation until  this  bill  was  filed,  ought  not  to  deprive  it 
of  the  right  to  have  the  compensation  to  be  made  ascertained 
on  correct  principles.     The  strip  taken  is  of  inconsiderable 
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value  as  compared  with  tlie  whole  mortgaged  premises,  and 
it  was  obviously  contemplated  that  Wood  would  be  able  to 
■carry  into  effect  his  arrangement  with  the  company.  Until 
his  financial  embarrassments  made  that  result  unattainable, 
and  the  mortgagee  proceeded  to  a  foreclosure,  there  was  no 
necessity  for  a  condemnation.  The  commencement  of  legal 
proceedings  which  might  oust  the  company  from  the  premises 
presents  no  bar,  and  there  are  no  circumstances  on  which 
to  base  an  equity  that  the  company  shall  forfeit  the  large 
expenditure  incurred.  Indeed,  the  appellants  might  have 
obtained  theii'  relief  in  the  court  of  chancery,  and  in  this 
suit,  without  ever  having  taken  the  statutory  proceedings  to 
condemn.  In  Trenton  Water  Power  Co.  v.  CJmmbers,  an 
action  at  law  was  brought  by  the  owner,  and  the  court  of 
chancery  stayed  the  suit  by  injunction,  in  order  to  enable 
the  company  to  obtain  title  by  the  aid  of  that  court  on  pay- 
ing the  value  of.  the  land  and  damages,  as  of  the  time  of 
possession  taken,  to  be  ascertained  by  that  court,  either  by 
an  issue,  or  by  a  reference  to  ^  master.  In  Dows  v.  Co)kj- 
don,  relief  was  afforded  in  the  foreclosure  suit.  A  reference 
was  ordered  to  ascertain  the  amount  the  company  should 
■contribute  towards  the  payment  of  the  mortgage  debt,  and 
the  valuation  of  tlie  land  and  interest  was  adopted  as  the 
basis  of  that  ascertainment.  The  marshaling  of  securities 
and  determination  of  the  part  each  shall  contribute  to  the 
satisfaction  of  the  common  burden,  is  peculiarly  within  the 
cognizance  of  courts  of  equity,  and  is  a  procedure  germane  to 
suits  instituted  for  the  foreclosure  of  mortgages. 

But  the  statutory  proceeding  to  condemn  having  been 
taken,  and  Wood  and  the  mortgagee  being  parties  to  it,  they 
are  concluded  by  the  appraisement  of  the  commissioners. 
If  dissatisfied  with  the  valuation  made,  their  remedy  was  by 
appeal,  as  provided  for  in  the  company's  charter.  The  report 
of  the  commissioners,  or  the  verdict  of  the  jury,  is  made 
plenary  evidence  of  the  right  of  the  company  to  the  land, 
and  of  the  other  parties  to  the  sum  awarded.  If  the  rights 
of  other  parties  were  not  involved,  the  commissioners'  valua- 
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tion  would  be  final  and  conclusive  in  this  suit,  unless  some 
reason  shoidd  be  made  to  appear,  within  the  jurisdiction  of 
the  court  of  chancery,  to  set  it  aside.  But  the  Erie  Railway 
Company  was  not  a  party  to  the  condemnation.  It  had  no 
interest  in  the  premises,  except  such  as  was  derived  from  the 
marshaling  of  the  securities  in  the  application  of  them  to  the 
mortgage  debt.  That  marshaling  of  securities  was  one  of 
the  objects  of  this  suit,  which  was  pending  when  the  condem- 
nation was  made.  Not  having  been  heard  in  the  condemna- 
tion proceedings,  that  company  should  have  an  opportunity 
of  controverting  the  fairness  and  justice  of  the  appraisement 
made.  On  proper  application,  an  order  of  reference  may  be 
made  which  shall  include  a  determination  anew  of  the  amount 
the  appellants  should  contribute  to  the  mortgage  debt.  But 
in  any  event,  and  however  the  valuation  be  made,  the 
appellants  are  bound  to  contribute  towards  the  mortgage  debt 
on  the  basis  of  the  value  of  the  land  and  damages  as  of  the 
time  of  possession  taken,  and  interest,  irrespective  of  the  im- 
provements on  it. 

Nor  have  the  appellants  forfeited  their  right  to  have  the 
valuation  made  in  this  manner  by  the  failure  to  tender  the 
sura  awarded.  Its  obligation  to  pay  anything  under  the 
arrangement  with  AVood  is  contingent  upon  the  inability  of 
the  mortgagee  to  make  the  mortgage  money  out  of  the  resi- 
due of  the  mortgaged  premises,  which  may  in  equity  be  the 
primary  fund  for  its  payment.  In  case  it  be  necessary  to- 
resort  to  the  appellants'  land  for  any  deficiency,  the  amount 
they  are  bound  to  contribute,  being  ascertained,  may  be 
charged  thereon,  and  in  case  the  same  be  not  paid,  a  decree 
may  be  made  for  the  sale  thereof  to  raise  such  sum. 

The  decree  should  be  reversed,  with  costs  in  this  court. 

Decree  unanimously  reversed. 
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Morrow  v.  Dews. 


William  F.  Moreow,  collector,  appellant, 

V. 

David  Dows,  trustee,  and  others,  respondents.* 

1.  Sections  33  and  34  of  the  lax  laws  of  1846  (Nix.  Dig.  942)  are  not  re- 
pealed by  the  first  section  of  the  act  of  1854  {Nix  Dig.  947),  requiring  the 
assessment  of  lands  to  be  made  in  the  name  of  the  owner.  The  owner  will  be 
returned  as  delinquent,  and  upon  the  tax  warrant  issued  against  the  owner, 
the  tenant's  goods  can  be  seized  and  sold  as  a  stranger's  goods  on  demised 
premises  were,  at  common  law,  taken  on  a  distress  for  rent  against  tlie  tenant. 

2.  Under  a  sale  of  lands  for  the  payment  of  taxes,  the  estate  only  which 
the  owner  had  at  the  time  of  the  assessment  passes.  The  estate  acquired 
by  a  mortgagee  prior  to  the  assessment  is  not  affected  by  such  sale. 

3.  The  legislature  has  power  to  make  taxes  a  lien  paramount  to  ail  rights 
which  the  citizen  may  acquire  in  lands,  and  mortgages  or  liens  taken  after 
the  enactment  of  such  laws  would  be  postponed  to  the  payment  of  the  pub- 
lic revenues.  Such  intention  to  postpone  mortgages  is  clearly  indicated  in 
section  34  of  the  act  of  1846  {Nix.  Dig.  942),  with  respect  to  timber,  which 
must  necessarily  be  sold  as  an  entirety.  Its  severance  and  an  absolute 
title  in  the  vendee  must  have  been  contemplated  by  the  statute. 

The  opinion  of  the  vice-chancellor  is  reported  in  12  C.  E. 
Gr.  W2- 

Mr.  Pitney,  for  appellant. 

Mr.  Emery,  for  respondents. 

*  Cited,  3  Steiv.  Eq.  45 1,  620  ;  4  i^tew.  Eq.  509  ;  5  Stew.  Eq.  388,  676;  10 
Slew.  Eq.  577 ;  U  Vr.  166;  17  Vr.  439. 

Note. — It  seems,  that  even  where  there  is  no  statutory  provision,  taxes 
levied  upon  lands  take  priority  over  every  other  lien  or  encumbrance- 
Butler  V.  Bailey,  2  Bay  244  ;  Dunlap  v.  Gallatin  Co.,  15  III.  7 ;  see,  for  in- 
stances under  statutory  provisions,  Parker's  Appeal,  8  W.  &  S.  449  ;  Gled- 
ney  v.  Deavors,  8  Ga.  479. 

A  mortgagor  in  possession  must  pay  the  taxes  assessed  on  the  lands. 
Fuller  V.  Hodgdon,  25  Me.  243  ;  see  Harvie  v.  Banks,  1  Rand.  4^^- 

Where  the  mortgagee  is  a  nonresident,  the  mortgagor  is  not  entitled  to  an 
allowance  for  such  taxes,  in  taking  an  account  of  the  amount  due  on  the 
mortgage.  Dohna%  v.  Cook,  1  McCart.  56  ;  Stonington  Bank  v.  Davis,  Id. 
286.    Nor  can  they  be  assessed  to  a  mortgagee  who  is  not  in  possession, 
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Van  Syckel,  J. 

On  the  28th  of  March,  1876,  the  chancellor  made  a  decree 
directing  a  sale  of  the  mortgaged  premises  for  the  payment  of 
a  mortgage  made  by  Daniel  Drew  to  David  Dows,  bearing 
date  October  28th,  1873,  and  duly  recorded  January  7th,  1874. 
The  tax  levied  on  the  mortgaged  premises  for  the  year  1875 
not  having  been  paid,  a  warrant  was  issued,  under  the  thirty- 
fourth  section  of  the  act  concerning  taxes  {Nix.  Dig.  94^), 
commanding  the  collector  of  the  township  in  which  the  mort- 
gaged premises  are  situate,  to  sell  the  standing  timber  thereon 
for  the-  payment  of  the  tax.  From  an  order  made  on  the  peti- 
tion of  the  complainant  in  the  foreclosure  suit,  restraining  such 
sale,  this  appeal  was  taken  by  the  collector.  It  is  admitted 
that  the  mortgaged  premises  are  inadequate  to  satisfy  the 
mortgage  debt. 

Two  questions  are  presented  by  this  appeal :  1.  Whether 
sections  33  and  34  of  the  tax  law  of  1846  {Nix.  Dig.  9J^) 
■were  repealed  by  the  first  section  of  the  act  of  1854  [Nix.  Dig. 
94.7),  requiring  the  assessment  to  be  made  against  the  owner. 
2,  Whether  the  rights  of  the  mortgagee  are  paramount  to  the 
riffht  of  the  collector  to  sell  the  wood  and  timber. 

The  act  of  1854  directs  that  all  lands  shall  be  assessed  in 
the  name  of  the  owner,  and  therefore  if  it  is  essential  to  the 

and  has  never  entered  lo  foreclose.  Coombs  v.  Warren,  34  Me.  S9 :  Daven- 
port V.  M.  &  M.  R.  R.  Co.,  12  Iowa  539.  Aliter,  where  he  is  in  posses- 
sion.    Moore  v.  Tilman,  44  lU.  367. 

A  mortgagee  may  pay  tiie  tax,  and  the  sum  so  paid  may  he  included  in 
the  amount  due  on  his  mortgage.  Sloninglon  Rank  v.  Daris,  1  McCart.  286 ; 
Eagle  Ins.   Co   v.  Pelt,  2  Edw.  Ch.  631;  Rrown  v.  Simons,  44  N.  H.  475 ; 

Williams  v.  Hilton,  35  Me.  547 ;  Faure  v.  Winanii,  Hopk.  Ch.  2S3 ;  Mix  v, 
Hotchkiss,  14  Conn.  32.  But  not  taxes  illegally  assessed,  and  the  payment 
■of  which  he  might  have  resisted.     Atwater  v   West,  1  Stew.  Eq.  366. 

A  tax  sale  cuts  off  all  other  estates  or  interests  in  the  land,  as  a  home- 
stead right  or  dower,  Robbins  v.  Barron,  32  Mich.  36 ;  and  a  rent  charge, 

Turner  v.  Smith,  14  Wall.  553 ;  and  a  title  claimed  by  adverse  possession. 
Brown  v.  Austin,  4I  Vt.  262 ;  and  lands  in  which  the  state  has  a  contingent 
mortgage  interest,  Biscoe  v.  Coulter,  IS  Ark.  423 ;  and  a  mortgage  on  a  non- 
resident's land.  Eager  v.  Campbell,  5  Watts  2S7  ;  see  Kel&o  v.  Kelly,  I4  Pa. 
St.  204;  Smith  V.  Lewis,  20  Wis.  369.— Rep. 
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exercise  of  the  right  to  sell  the  timber  that  the  lands  shall  be 
assessed  in  the  name  of  the  tenant,  sections  33  and  34  of  the 
act  of  1846  are  rendered  nugatory  and  inoperative  by  the  act 
of  1854. 

The  language  of  the  thirty-third  section  is  that  the  tenant,, 
or  other  person  in  possession  or  having  the  care  of  any  lands, 
shall  be  liable  for  the  payment  of  taxes  imposed  on  such  lands, 
and  if  such  tenant  or  other  person  shall  pay  it,  or  his  goods 
shall  be  sold  for  it,  he  may  deduct  the  same  from  his  rent  or 
recover  it  from  his  landlord. 

It  is  insisted  that  by  this  section  the  tenant  was  made  per- 
sonally liable  primarily  for  the  tax,  and  that  unless  the  assess- 
ment is  made  in  his  name,  the  demand  required  by  the 
eleventh  section  of  the  act  could  not  be  made,  and  that  no 
warrant  could  issue  by  virtue  of  which  his  goods  could  be 
appropriated  to  liquidate  the  tax.  The  tax  is  imposed  upon 
the  land,  and  the  liability  to  pay  it  is  primarily  upon  the 
owner. 

The  words,  "  if  any  such  tenant  shall  pay,  or  his  goods 
shall  be  sold  for  such  tax,  he  shall  deduct  it  from  his  rent  or 
recover  it  from  his  landlord,"  clearly  imply  it  is  to  be  im- 
posed upon  the  tenant  only  in  the  event  of  default  on  the 
part  of  the  landlord  to  pay.  The  tenant  is  made  to  occupy 
the  position  of  surety  for  the  owner,  and  his  goods  are  sub- 
jected to  levy  and  sale,  not  for  his  own  tax,  but  for  the  tax 
of  his  landlord.  The  foundation  of  the  tenant's  liability  to 
pay  the  tax  is  his  tenancy  of  the  lands,  and  not  the  assessment 
against  him  personally.  There  is  nothing  in  the  act  of  1846 
which  requires  the  lands  to  be  assessed  in  the  tenant's  name ; 
they  might  be  taxed  in  the  owner's  name,  and  the  owner 
returned  as  delinquent,  and  upon  the  tax  warrant  issued 
against  the  owner,  the  tenant's  goods  be  seized  and  sold  as  a 
stranger's  goods  on  demised  premises  were,  at  common  law, 
taken  on  a  distress  for  rent  against  the  tenant. 

The  tenant  suffered  no  hardship ;  he  was  presumed  to  have 
in  his  own  hands  full  indemnity,  and  ample  provision  was 
made  for  his  protection.     In  accepting  the  relation  of  tenant. 
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he  voluntarily  assumed  the  statutory  responsibility,  and  could 
be  prepared  to  meet  it.  The  thirty-fourth  section  provides 
that  if  the  tax  which  shall  be  laid  on  any  unimproved  or  un- 
tenanted land  be  not  paid,  or  if  tenanted  by  any  person  or 
persons  (not  the  proprietor)  who  are  unable  to  pay  his  or  her 
tax,  it  shall  be  the  duty  of  the  township  collector  to  make 
return  thereof  to  a  justice  of  the  peace  of  the  county,  who 
shall  issue  a  warrant  commanding  him  to  levy  such  tax  by 
distress  and  sale  of  so  much  of  the  timber,  wood  and  herbage 
or  other  vendible  property  of  the  owner,  and  on  the  premises, 
as  will  be  sufficient  to  pay  the  same. 

The  singular  pronoun  "  his  "  or  "  her  "  refers  to  "  proprie- 
tor," and  not  to  the  plural  "person"  or  "persons;"  the  true 
reading  is,  "  if  tenanted  by  any  person  or  persons  who  are 
unable  to  pay  the  proprietor's  tax  as  aforesaid,"  which  shows 
that  the  tax  referred  to  in  section  33  is  regarded  as  the  owner's 
tax,  for  which  the  tenant  is  merely  surety. 

Provision  is  made  for  every  case  but  that  of  improved 
lands  occupied  by  the  owner  in  person  ;  in  this  case  the  legis- 
lature, no  doubt,  supposed  that  the  owner  of  land  would  be  in 
possession  of  ample  personal  property  out  of  which  to  make 
the  tax.  The  same  procedure  is  given  for  selling  wood  and 
herbagre  on  tenanted  and  untenanted  lands.  In  the  latter  case 
the  assessment  must  necessarily  have  been  in  the  owner's 
name. 

If  the  consequences  which  would  flow  from  the  repeal  of 
these  sections  are  considered,  it  will  be  apparent  that  the  legis- 
lature could  not  have  intended  that  result  to  follow  from  the 
enactment  of  the  subsequent  statute. 

Until  the  act  of  1854  was  passed,  taxes  were  not  a  lien  upon 
lands.  That  act  provides  that  taxes  shall  be  a  lien  only  in 
cases  of  persons  residing  out  of  the  state,  or  foreign  corpora- 
tions residing  out  of  the  county  in  which  the  lands  lie. 

In  all  cases  where  the  owner  of  lands  resided  in  this  state, 
but  out  of  the  county,  whether  the  lands  were  tenanted  or 
untenanted,  the  act  of  1854  furnished  no  means  whatever  of 
collecting  the  tax ;    the    owner    residing  out  of  the  county 
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could  not  be  proceeded  against ;  the  tenant  could  not  be  held 
for  it,  and  there  was  no  authority  for  selling  the  lauds  until 
the  passage  of  the  act  of  1863.  It  cannot  be  reasonably  sup- 
posed that  the  legislature  intended  to  sweep  away  the  entire 
machinery  for  collecting  so  considerable  a  portion  of  the 
public  revenue.  A  repeal  by  implication,  which  would  work 
such  mischief,  will  not  be  favored.  There  is  no  such  neces- 
sary conflict  between  these  statutes  as  will  affect  the  force  of 
the  two  sections  of  the  earlier  law,  and  therefore  the  question 
remains  whether,  as  against  the  mortgagee,  the  timber  can  be 
seized  to  satisfy  the  tax. 

Liens  are  of  purely  statutory  origin ;  without  a  statute 
there  can  be  no  lien,  and  unless  taxes  are  declared  by  positive 
law  to  be  a  lien  upon  the  lands  against  which  they  are  assessed, 
no  such  effect  can  be  claimed  for  them.  Dillon  §  659  and 
cases  cited ;  Cooley  on  Taxation  305  ;  Philadelphia  v.  GrMe, 
38  Pa.  St.  339. 

While,  in  the  absence  of  any  legislation  on  the  subject,  it 
must  be  conceded  that  a  tax  is  not  a  lien,  either  upon  personal 
or  real  property,  it  is  an  essential  attribute  of  government 
that  power  should  inhere  in  the  legislature  to  make  the  taxes, 
without  which  it  cannot  be  maintained  and  supported,  liens 
on  property  paramount  to  all  rights  which  may  be  acquired 
by  the  citizen.  The  right  to  establish  this  preference  neces- 
sarily results  from  the  right  to  take,  by  uniform  laws  of 
taxation,  all  such  property  as  may  be  requisite  to  the  execu- 
tion of  its  functions.  Mortgages  or  liens  taken  by  the  indi- 
vidual, after  the  enactment  of  such  laws,  would  unquestion- 
ably be  subject  to  be  postponed  to  the  payment  of  the  public 
revenues. 

In  Dale  v.  McEvers,  2  Cow.  118,  this  priority  was  main- 
tained, where  the  New  York  statute  made  the  assessment  a 
lien  overreaching  all  other  encumbrances.  In  Parker  v. 
Jjaxter,  2  Gray  185,  the  court  found  that  the  legislature  had 
expressed  a  purpose  to  give  the  tax  priority  over  the  mort- 
gage ;  and  although  I  might  be  unwilling  to  construe  like 
legislation  in  the  way  in  which  it  was  there  interpreted,  yet, 
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admitting  such  construction  to  be  correct,  the  tax  necessarily 
had  precedence,  and  the  judgment  in  that  case  supports  the 
doctrine  that  legislative  action  is  essential  to  postpone  the 
encumbrance.  The  mere  declaration  by  the  law-maker  that 
taxes  shall  be  a  lien  upon  the  land  assessed,  does  not  of  itself 
manifest  a  purpose  to  aifect  every  estate  which  may  be  held 
in  such  lands,  because  lands  are  divisible  into  many  estates, 
either  of  which  may  be  sold  without  impairing  the  other. 
The  legislative  will  to  that  end  must  be  clearly  manifested  to 
give  such  a  law  any  operation  beyond  the  estate  of  him  upon 
whom  the  assessment  is  cast. 

Is  there  anything  in  our  tax  laws  which,  by  expression  or 
by  necessary  implication,  makes  the  lien  of  a  tax  override  all 
rights  which  have  been  acquired  under  the  mortgagor  prior  to 
its  assessment? 

Under  the  act  of  1854  the  lands  of  nonresidents  only 
could  be  sold  for  nonpayment  of  taxes ;  there  was  no  indi- 
cation in  that  act  of  any  intention  to  establish  the  general 
policy  of  selling  the  estate  of  a  mortgagee  for  the  default  of 
a  mortgagor.  Prior  to  that  time,  in  1851,  the  act  had  been 
passed  authorizing  the  taxation  of  mortgages,  so  that  the 
estate  of  the  mortgagor  only  in  the  land  was  assessed.  P.  L. 
of  1851  p.  273. 

By  the  sixth  section  of  the  act  of  1854,  the  purchaser  at 
the  tax  sale  holds  the  lands  during  the  term  for  which  he 
purchases  against  the  owner  or  owners  thereof,  and  against 
all  persons  claiming  under  him,  until  said  term  is  fully 
ended.  He  is  not  to  liold  it  absolutely  against  everybody 
until  his  term  is  fully  ended.  If  such  had  been  the  inten- 
tion of  the  draftsman,  different  language  would  have  been 
used.  Giving  it  the  widest  meaning  of  which  it  is  suscep- 
tible, manifestly  such  sale  would  not,  where  tiie  owner  in 
possession  of  the  estate  for  life  or  for  years  was  taxed,  affect 
the  remainder-man  or  reversioner  who  did  not  claim  under 
him.  Nor  would  it  embrace  a  mortgage  executed  by  the 
prior  owner  of  the  fee.  Every  interest  and  every  estate  was 
not,  therefore,  operated  ujx>n  by  the  lien.     The  words  of  the 
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sixth  section  were  clearly  intended  as  a  limitation,  narrowing 
the  estate  which  passes  by  the  tax  sale.  It  would  he  an 
inconvenient  and  unreasonable  rule  to  make  some  mortgages 
subject  to  the  sale  and  to  exclude  others.  The  legislature 
undoubtedly  could  have  done  so,  but  such  intention  should 
not  be  imputed  to  it,  until  language  is  used  more  apt  to  ex- 
press such  a  purpose. 

It  cannot,  therefore,  be  held  that  under  this  act  the  land 
itself,  as  an  entirety,  and  that  the  absolute  fee,  regardless  of  all 
individual  rights  in  it,  shall  pass  by  a  tax  sale.  Some  estates 
are  manifestly  exempted  from  the  tax  lien.  The  reasonable 
construction  of  the  statute  is  that  the  purchaser  shall  take 
the  estate  of  the  owner,  and  all  persons  claiming  under  him 
after  the  assessment  is  made.  His  estate  alone  in  the  prem- 
ises being  assessed,  and  the  default  being  in  the  payment 
of  the  burden  which  should  fall  on  that,  the  object  of  the 
provision  was  to  prevent  the  mortgagor  from  defeating  or 
embarrassing  the  sale  by  conveying  or  encumbering  subse- 
quent to  the  assessment. 

The  effect  of  the  seventh  section  is  to  authorize  a  sale- of 
the  estate  which  the  owner  has,  notwithstanding  any  mistake 
in  the  owner's  name,  when  the  assessment  is  made.  It  simply 
provides  for  the  contingency  of  an  omission  or  mistake,  in 
which  event  the  same  estate  is  to  be  sold  as  that  specified  in 
the  prior  section. 

The  act  of  March  25th,  1863  (P.  L.  of  1863  p.  497),  which 
extended  the  lien  for  taxes  to  all  lands  assessed,  as  well  of 
residents  as  nonresidents,  expressly  provided  the  right  of 
redemption  to  the  mortgagor  only.  The  legislature  having 
declared  its  intention  to  relieve  the  mortgagor,  who  is  in 
default,  from  the  consequences  of  his  own  laches,  it  would 
be  unjust  to  impute  to  it,  in  the  absence  of  clear  language  to 
that  effect,  the  purpose  of  authorizing  the  estate  of  a  mort- 
gagee to  be  sold  from  him,  without  notice  to  him,  for  the 
tax  due  from  another,  and  without  any  right  of  redemption 
The  innocent  party  would  thus  be  left  remediless,  while 
the  one  chargeable  with  neglect   is   provided   for.     I   think 
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the  true  and  reasonable  interpretation  of  the  acts  of  1854 
and  1863  is  that  where  real  estate  is  mortgaged,  the  equity 
of  redemption  is  to  be  sold  under  the  tax  warrant — such 
estate  only  as  the  owner  has  therein  at  the  time  the  assess- 
ment is  made. 

In  the  case  of  Hopper  v.  Exrs.  of  Malleson,  1  C.  E.  Gr. 
382,  Chancellor  Green  holds  that  under  a  special  act  applying 
to  the  city  of  Paterson,  in  language  almost  identical  with  the 
"existing  general  law,  the  Mord  "  owner "  signifies  the  owner 
of  an  estate  in  possession  at  the  time  of  the  assessment,  and 
that  his  estate  alone  can  be  sold  for  the  tax. 

But  while  it  may  be  clear  that  the  legislature  did  not  in- 
tend to  affect  the  estate  of  a  mortgagee  by  a  sale  of  the  land 
mortgaged  for  the  default  of  the  mortgagor,  a  different  intent 
M"ith  regard  to  timber,  I  think,  is  clearly  manifested  by  the 
thirty-fourth  section  of  the  act  of  1846,  subsequent  and  sub- 
ject to  which  the  complainant's  mortgage  was  taken. 

At  the  time  of  the  passage  of  that  act,  the  policy  of  taxing 
mortgages  had  not  been  adopted  in  this  state.  The  entire 
value  of  the  lands  was  assessed  to  the  owner,  and  in  case  the 
tax  was  not  paid,  the  thirty-fourth  section  authorized  a  sale 
of  the  timber,  wood,  herbage,  or  other  vendible  property  of 
the  owner.  The  operation  of  the  act  upon  the  sale  was  to 
sever  the  timber  from  the  land,  and  pass  an  absolute  title  to 
the  purchaser.  Xo  distinction  is  made  between  the  timber 
and  the  wood  and  herbage  or  other  vendible  property  of  the 
owner.  If  the  timber  was  sold,  it  would  necessarily  be  taken 
by  the  purchaser  from  the  premises,  otherwise  it  would  be 
useless  to  sell  it.  In  fact,  the  thirty-seventh  section  of  the 
act  of  1846  expressly  authorizes  the  purchaser  to  enter  upon 
the  premises  at  any  time  within  two  months  after  the  day 
of  sale  and  take  away  the  timl>er.  The  timber  is  not  sus- 
ceptible of  division  as  to  its  title ;  it  must  necessarily  be  sold 
as  an  entirety.  The  sale  being  ordered  under  the  same  terms 
as  herbage  and  other  vendible  property,  its  severance  and  an 
absolute  title  in  the  vendee  must  have  been  contemplated  by 
the  statute. 


1  Stew.]  JUNE  TERM,  1877.  467 

Cawley  v,  Leonard. 

The  legislature  commanded  that  the  timber  be  sold,  without 
any  reservation  of  the  rights  of  others  ;  such  sale  would  un- 
avoidably detach  the  timber  from  the  estate,  and  to  that  extent 
impair  the  security  of  a  mortgage  upon  it ;  but  the  mortgage 
being  taken  while  such  law  was  existing,  the  mortgagee  must 
bear  the  loss  which  ensues. 

In  cases  where  the  timber  constitutes  the  principal  value  of 
the  land,  it  might  be  greatly  sacrificed  by  a  sale  made  without 
notice  to  the  mortgagee,  but  such  loss  may  fall  upon  any  one 
whose  property  is  subjected  to  a  judicial  sale, -and  the  fact 
that  it  may  reasonably  be  apprehended  cannot  defeat  the  legis- 
lative intent  when  it  has  been  pronounced. 

Under  the  view  here  taken,  the  order  restraining  the  collector 
from  selling  the  timber  was  unauthorized  and  should  be  re- 
versed, with  costs  in  this  court. and  in  the  court  below. 

Order  unanimously  revei'sed. 


Samuel  B.  Cawley  and  wife 

V. 

William  H.  Leonaed  and  others.* 

1.  An  enrollment  will  be  vacated  and  a  decree  opened  after  sale  nnder 
it,  on  circumstances  where  it  has  been  made  unjustly  against  a  right  or 
interest  that  has  not  been  heard  or  protected,  and  this  has  been  done  with- 
out laches  or  fault  in  the  party  who  applies. 

2.  It  is  matter  of  sound  discretion,  and  mere  lapse  of  time  will  not  pre- 
vent such  action  where  there  are  no  intervening  rights  ;  and  such  rights, 
if  any,  will  be  protected. 

3.  Failure  to  record  deeds  of  conveyance  is  not  such  laches  as  will  pre- 
vent the  relief,  where  there  are  circumstances  showing  such  neglect  to  be 
immaterial  and  excusable. 


The  petition  of  Jane  F.  Cawley  and  Samuel  B.  Cawley, 
her  husband,  of  Philadelphia,  in  the  state  of  Pennsylvania, 

*CiTED,  6  Stew.  Eq.  331. 
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shows  that  a  final  decree  for  the  foreclosure  and  sale  of  certaim 
mortgaged  premises,  including  lots  of  land  of  the  petitioner 
Jane  F.  Cawley,  in  the  cemetery  of  the  New  York  Bay  Ceme- 
tery Company,  was  made  in  a  suit  instituted  originally  by 
Jacob  Vreeland  against  Benjamin  Broomhead ;  and  that 
another  final  decree  was  entered  under  supplemental  bill  and 
bill  of  revivor,  filed  by  William  H.  Leonard,  to  whom  the 
mortgage  and  former  decree  had  been  assigned.  It  prays  that 
these  decrees  may  be  opened  so  far  as  they  affect  the  lots  of 
land  of  said-  Jane  F.  Cawley  ;  that  the  conveyances  made  on 
the  master's  sale  of  said  lots  be  set  aside,  and  that  the  peti- 
tioners be  admitted  to  defend  in  said  suits,  that  their  rights 
may  be  adjudged  according  to  equity. 

A  supplementary  petition  was  filed  by  the  petitioners  to- 
bring  in  other  parties,  to  whom  conveyances  had  been  made 
since  the  filing  of  the  original  petition.  The  case,  on  proofs, 
was  argued  before  the  vice-chancellor,  who  advised  that  the 
same  be  dismissed,  with  costs,  and  the  order  was  signed  by  the 
chancellor.     From  this  order  the  appeal  is  taken. 

The  opinion  of  the  vice-chancellor  is  reported  ante  192. 

Mr.  Gilbert  Collins,  for  appellants. 

Messrs.  L.  &  A.  Zabrlskie,  for  appellees. 

SCUDDER,    J. 

When  the  complainant  William  H.  Leonard  filed  his 
supplemental  bill  (January  11th,  1871),  all  the  lots  of  land 
claimed  by  the  petitioner  Jane  F.  Cawley  had  been  con- 
veyed to  her  by  two  several  deeds  of  James  T.  Leete  and 
Joseph  W.  Pharo.  But  tliese  deeds  were  not  recorded,  and 
she  was  not  made  a  party  defendant.  Her  husband,  Samuel 
B.  Cawley,  was  made  a  party  because  it  was  supposed  he 
had  some  interest  in  the  cemetery  lots,  as  he  had  been  a 
former  owner,  and  these  lots  still  stood  in  his  name  on  the 
company's  books.     The  transfers  from.  Cawley  to  Leete  and 
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Pharo,  and  from  Leete  and  Pharo  to  Mrs.  Cawley,  were  not 
entered  on  the  books  of  the  ct)mpany.  James  T.  Leete  and 
Joseph  "VV.  Pharo  were  made  defendants  because  the  records 
of  their  respective  deeds  from  Samuel  B.  Cawley  showed 
them  to  be  owners.  These  grantors  to  Mrs.  Cawley  were 
therefore  made  parties,  while  her  name  and  title  did  not 
appear  in  the  bill  of  complaint.  It  was  clearly  her  own 
fault  that  she  was  omitted,  for  if  she  had  recorded  her  deeds 
the  complainant  would  have  had  notice  of  her  title.  It  was 
not  necessary  for  the  complainant  to  make  the  petitioners 
defendants  in  the  bill  of  foreclosure.  If  Leete  and  Pharo's 
heirs  were  necessary  parties,  after  Leete  and  Pharo,  in  his 
lifetime,  had  conveyed  the  lots  in  controversy  to  Mrs.  Caw- 
ley, and  when  they  had  ceased  to  have  any  interest  in  the 
mortgaged  premises  before  the  supplemental  bill  was  filed  by 
Leonard,  it  is  not  the  right  of  the  petitioners  in  these  pro- 
ceedings to  object  that  sufficient  notice  was  not  given  to  these 
former  owners.  There  was  due  publication  of  notice  to  Sam- 
uel B.  Cawley,  under  section  18  of  the  chancery  act  [Rev. 
p.  106),  and  the  rules  of  the  court.  He  and  his  wife  had 
lived  in  Philadelphia  when  the  deeds  were  made  by  them  to 
Leete  and  Pharo ;  afterwards  at  Bay  Cemetery  for  two  years ; 
then  at  Astoria,  Long  Island,  for  nine  years ;  and  since  that 
they  have  lived  in  Philadelphia  again.  The  proofs  show  that 
the  solicitor  made  diligent  inquiry  and  caused  due  publication 
to  be  made.  The  chancellor  has  decided  that  the  notice  was 
satisfactory  to  him,  and  there  is  no  reason  shown  to  doubt  its 
.sufficiency. 

But  such  constructive  notice  to  the  husband  is  not  notice 
to  the  wife.  It  is  admitted  that  no  notice  was  given  to  her, 
and  it  appears  in  the  petition  and  in  the  proofs  that  neither 
she  nor  her  husband  had  actual  notice  until  about  sixty  days 
before  the  petition  was  filed.  But  as  her  conveyances  could 
have  been  recorded,  and  were  not  at  the  time  of  filing  the 
bill,  nor  until  after  the  decree,  her  lands  were  bound  by  the 
proceedings  in  the  suit,  in  the  same  manner  as  if  she  had 
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been  made  a  party  and  appeared  in  said  suit,  and  the  decree 
therein  made  against  her  as  one  of  the  defendants  therein. 
Chancery  Act  §  78  (Bev.  p.  US) ;  Dinsmore  v.  WestcoU,  10 
C.  E.  Gr.  302.  She  now  appHes,  by  petition,  to  have  the 
decree  opened  that  she  may  be  made  a  party,  and  file  an 
answer  setting  out  her  interest  and  her  defence  to  tlie  mort- 
gage of  the  complainant.  This  decree,  entered  July  7th, 
1871,  more  than  three  and  a  half  years  before  the  petition 
was  filed,  has  been  executed  by  a  sale  of  the  mortgaged 
lands.  But  the  petitioner  claims  that  the  purchasers  are 
chargeable  with  notice  of  her  undefended  title,  and  that 
there  has  been  no  substantial  change  of  title  by  the  sale. 
This  is,  however,  a  matter  for  subsequent  consideration,  when 
her  right  to  the  lots  she  claims  shall  be  established  against  the 
mortgagee. 

In  Smith  v.  Alton,  7  C.  E.  Gr.  572,  a  final  decree  wa.s 
opened,  the  sheriif 's  sale  set  aside  and  the  mortgagor  let  in 
to  make  defence,  on  the  ground  of  surprise  and  great  sacri- 
fice. This  order  may  be  properly  and  equitably  made  on 
petition,  where  no  new  rights  have  intervened.  Campbell  v. 
Gardner,  3  Stock.  If,23.  If,  in  the  purchase  of  some  of  the 
lots,  or  all  of  them,  such  rights  are  found,  they  will  be  pro- 
tected by  the  decree  when  the  cause  is  heard  on  the  merits. 
These  applications  are  always  addressed  to  the  sound  discre- 
tion of  the  court.  It  is  said  they  should  be  listened  to 
generally  with  great  caution.  Robertson  v.  Miller,  2  Gr.  Ch, 
Jf51.  But  in  an  old  case  [Kemp  v.  Squire,  1  Ves.,  Sr.,  205), 
Lord  Hardwicke  said,  on  application  to  set  aside  the  enroll- 
ment of  a  decree,  on  circumstances:  "Any  court  of  justice 
will  incline,  as  far  as  in  its  power,  to  open  what  is  concluded, 
that  the  merits  may  come  before  the  court,  and  that  the 
plaintiff  may  not  be  precluded  from  entering  therein  and 
having  justice  done."  There  must  be  caution  used  in  such 
cases,  but  it  must  be  balanced  by  a  sense  of  justice  to  all 
parties,  to  constitute  a  sound  legal  discretion.  Brinkerhoff' 
V.  Franklin,  6  C.  E.  Gr.  334-,  cites  many  cases  for  the  rule 
that  an   enrollment  will   be   vacated   and   a   decree   opened 
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where  it  has  been  made  unjustly  against  a  right  or  interest 
tlmt  has  not  been  heard  or  protected,  and  this  has  been  done 
without  laches  or  fault  of  the  party  who  applies.  See  Dan. 
Ch.  Pr.  1025. 

There  has  been  no  intentional  wrong  done  by  the  complain- 
ant to  these  petitioners,  for  it  does  not  appear  that  he  knew 
of  their  interest  in  this  property.  If  they  suffer  loss,  as  they 
may  after  they  are  fully  heard,  it  will  be  caused  in  a  great 
degree  by  their  own  neglect.  It  is  clear,  however,  that  their 
case  has  never  been  heard  and  decided  on  its  merits,  as  they 
have  been  stated  in  this  petition. 

The  main  objection  urged  against  this  petition,  and  that 
upon  which  the  order  was  made  to  dismiss  it,  is  that  there 
was  great  delay  in  recording  the  conveyances  to  Mrs.  Caw- 
ley ;  but  mere  lapse  of  time  is  not  sufficient  to  take  away 
the  right  of  a  party  to  be  heard  in  a  court  of  equity,  where 
there  has  been  no  laches,  and  there  are  no  intervening  rights 
of  others  which  may  be  unjustly  disturbed.  Barb.  Ch.  Pr. 
369  and  notes. 

Here  there  has  been  no  laches,  if  the  petitioner's  facts  are 
true  as  stated.  For  it  does  not  appear  that  she  knew  these 
foreclosure  proceedings  were  pending.  Her  alleged  reason 
for  neglect  and  delay  in  recording  her  deeds  and  looking  after 
these  lots  was  that  Jacob  Vreeland,  the  mortgagee,  by  written 
agreement  with  the  cemetery  company  and  its  grantees,  re- 
leased all  lots  purchased  of  the  company  from  the  lien  of 
his  mortgage,  when  the  lots  were  paid  for  in  full.  She  claims 
that  these  lots  were  thus  paid  for.  She  further  alleges  that 
Leonard,  and  all  who  purchased  at  the  sale  under  the  fore- 
closure, knew  of  such  agreement  and  release.  If  this  be  true, 
she  had  the  right  to  assume  that  her  lots  would  not  be  sold 
under  a  foreclosure  of  this  mortgage.  The  sale  of  these  lots 
to  her  husband,  Samuel  B.  Cawley,  was  entered  and  known 
at  the  office  of  the  company,  and  she  might  suppose  that  such 
notice  to  the  company  would  be  notice  to  all  dealing  with 
them,  with  reference  to  these  lots,  without  recording  her 
deeds.     If  it  appeared  on  the  books  of  the  company  that 
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these  lots  were  conveyed  and  paid  for  in  full,  it  would  not  be 
laches  in  her  to  suppose  that  Vreeland,  or  the  holders  of  his 
mortgage,  had  perfornietl  their  part  by  releasing  her  lots  from 
its  lien,  even  though  her  deeds  were  not  recorded.  There  is 
much  in  the  case  as  stated  by  her,  and  in  the  proofs,  to  show 
that  she  has  been  surprised,  and  that  she  has  such  merits  as 
claim  a  hearing  from  the  court. 

The  order  dismissing  the  appellant's  petition  is  reversed. 
The  enrollment  will  be  set  aside,  and  the  decrees  opened  so 
far  as  they  affect  the  lots  conveyed  to  the  petitioner  Jane  F. 
Cawley,  aud  the  petitioners  will  be  allowed  to  plead  to  the 
bills  of  complaint,  upon  such  terms  aud  in  such  form  as  the 
chancellor  may  direct,  upon  payment  of  the  costs  below ;  and 
without  costs  to  either  party  in  this  court. 

Decree  unanimously  reve)'sed. 


Ellen  M.  Close,  appellant, 

V. 

Joseph  B.  Close,  respondent. 

1.  The  provisions  of  the  fifty-sixth  section  of  tlie  chancer}'  act  {Rev.  p. 
113],  which  give  to  decrees  in  chancery  the  force,  operation  and  effect  of 
a  jndgrment  at  law  in  the  supreme  court,  apply  only  to  such  decrees  as  re- 
semble such  a  judgment  in  the  pecuniary  obligations  which  they  impose. 

2.  Such  decrees  become  liens  upon  lands,  as  against  persons  not  parties 
to  the  suit,  only  after  an  abstract  thereof  is  filed  in  the  office  of  the  clerk 
of  the  supreme  court,  nnd  their  lien  is  liable  to  be  divested  by  a  sale 
under  a  subsequent  judgment  at  law,  whereon  execution  was  issued  before 
execution  on  the  decrees. 

3.  The  specific  mention  and  description  of  lands  in  the  decree  or  bill  of 
complaint,  which,  under  the  proviso  of  this  fifty-sixth  section,  will  pre- 
serve the  lien  of  the  decree  upon  those  lands,  against  all  persons,  without 
filing  the  abstract  as  aforesaid,  must  be  a  mention  and  description  of  such 
lands  as  subject  to  some  equitable  lien  which  it  is  designed  to  enforce  or 
create. 


1  Stew.]  JUNE  TERM,  1877.  473 

Close  V.  Close. 

4.  A  decree  directing  a  defendant  to  pay  a  certain  sum  of  money  to  the 
complainant,  and  declaring  that  it  shall  constitute  a  lien  upon  all  the  de- 
fendant's real  and  personal  property  in  New  Jersey,  creates  no  lien  upon 
lands,  as  against  persons  not  parties  thereto,  until  the  abstract  is  filed  as 
aforesaid . 

5.  Where  the  court  of  chancery  has  seized  only  the  rents  and  profits  of 
the  defendant's  lands  to  satisfy  its  decree,  the  fee  still  remains  subject  to 
levy  and  sale  under  an  execution  at  law. 

6.  In  a  contest  between  an  execution  on  a  judgment  at  law  and  an  execu- 
tion on  a  money  decree  in  chancery,  the  writ  first  delivered  to  the  sherifl^ 
and  levied  on  tiie  lands  is  entitled  to  priority. 


On  appeal  from  an  order  of  the  chancellor. 

Mr.  C.  Parker,  for  appellant. 

Mr.  Whifield  and  Mr.  Gilchrist,  for  respondent. 

Dixon,  J. 

On  bill  filed  October  19th,  1870,  by  Ellen  M.  Close 
against  her  husband,  Joseph  B.  Close,  for  divorce  a  mensa  et 
thoro,  and  alimony,  such  divorce  was  decreed ;  and  on  Janu- 
ary 29th,  1875,  a  further  decree  was  made,  that  the  defendant 
should  pay  to  the  complainant  the  sum  of  $3,000  annually, 
commencing  on  the  second  Monday  of  February  then  next, 
as  permanent  alimony ;  and  should  also  pay  to  her  on  the 
day  last  named  $1,225  as  arrears  of  alimony  pendente  lite, 
and  $1,378  as  counsel  fees,  besides  taxable  costs.  This  decree 
further  ordered  that  tlie  defendant,  within  ten  days  after 
service  of  it  on  him,  should  give  security  for  the  payment  of 
the  permanent  alimony ;  and  that  in  case  of  his  failing  to 
give  security  or  to  pay,  the  complainant  should  be  at  liberty 
to  apply  to  the  court  to  aw^ard  and  issue  process  for  the 
immediate  sequestration  of  the  d'-fendant's  personal  estate, 
and  the  rents  and  profits  of  his  real  estate,  and  to  appoint  a 
receiver  thereof,  or  such  other  process  as  might  be  proper. 
The  chancellor  also  therein  ordered  and  adjudged   that   the 
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decree  should,  from  the  date  thereof,  be  a  lien  upon  the  per- 
sonal and  real  estate  of  the  defendant  in  New  Jersey ;  and 
that  the  complainant  should  have  execution,  according  to  the 
practice  of  the  court,  for  the  recovery  of  the  costs,  counsel  fees 
and  arrears  of  alimony  pendente  lite  aforesaid. 

By  a  decree  dated  July  27th,  1875,  it  was  ordered  that 
the  complainant  should  have  execution,  according  to  the 
practice  of  the  court,  for  further  counsel  fees  and  costs  then 
allowed,  and  that  that  decree  should  likewise  be  a  lien  upon 
all  the  real  and  personal  estate  of  the  defendant  in  New 
Jereey. 

On  November  3d,  1875,  it  was  further  ordered  and  decreed 
that  execution  should  immediately  issue  against  the  goods 
and  chattels,  lands  and  tenements  of  the  defendant,  for  the 
recovery  of  the  alimony  in  arrears  and  due  on  the  first  Mon- 
day in  February,  1875,  and  of  the  costs  and  counsel  fees  in 
the  former  decrees  mentioned ;  and  that  process  should  issue 
for  the  immediate  sequestration  of  the  personal  estate  and 
the  rents  and  profits  of  the  real  estate  of  the  defendant,  and 
that  C.  B.  be  appointed  receiver  thereof;  and  that  forthwith, 
upon  the  service  on  the  defendant  of  a  copy  of  the  decree, 
he  should  sign,  seal  and  deliver  to  said  receiver  an  assign- 
ment of  all  his  right  and  title  to  all  his  personal  estate,  and 
the  rents  and  profits  of  his  real  estate.  And  it  was  further 
ordered  that  the  receiver  should  proceed  forthwith  to  take 
possession  of  all  said  personal  estate  and  rents  and  profits, 
and  apply  them  to  the  payment  of  said  permanent  alimony 
as  it  had  accrued  and  should  accrue,  and  then  to  t)ie  payment 
of  the  aiTcars  of  alimony  pendente  lite,  and  costs  and  counsel 
fees  aforesaid,  unless  they  were  raised  by  the  execution  order.. 
And  the  receiver  was  thereby  required,  before  entering  upon 
the  discharge  of  his  duties,  to  make  oath  faithfully  to  perform 
the  same. 

In  pursuance  of  these  decrees,  an  execution  against  the 
goods  and  chattels,  lands  and  tenements  of  the  defendant 
was  recorded  November  26th,  1875,  and  delivered  on  Decern- 
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ber  12th,  1875,  to  the  sheriff  of  Hudson  county,  by  whom 
levy  was  made  on  a  tract  of  land  in  Bayonne. 

On  November  27th,  1875,  judgment  was  entered  in  the 
supreme  court,  on  bond  and  warrant  of  attorney,  against  the 
defendant,  and  in  favor  of  Charles  H.  Winfield,  his  solicitor 
in  the  divorce  suit,  and  on  the  same  doxy  fieri  facias  de  bonis  et 
terris  thereon  was  rendered,  and  on  November  30th,  1875, 
delivered  to  the  same  sheriff,  who  at  once  levied  on  the  Bay- 
onne property. 

Under  these  circumstances  the  complainant  presented  to 
the  chancellor  her  petition  against  the  defendant  and  his 
solicitor,  alleging  that  said  judgment  and  execution  in  favor 
of  the  solicitor  were  the  result  of  an  improper  conspiracy  to 
defeat  the  decrees  in  her  favor,  and  a  contempt  of  the  court, 
and  asking  that  the  solicitor  might,  by  order  of  the  chan- 
cellor, be  restrained  from  enforcing  payment  of  his  judg- 
ment by  sale  of  any  part  of  the  Bayonne  tract,  or  of  any 
property  of  the  defendant  sequestered  for  the  payment  of 
her  alimony  and  maintenance ;  and  that  in  default  of  such 
order,  decree  might  be  made  settling  the  rights  and  priority 
of  said  judgment  and  execution  of  the  solicitor  in  relation  to 
her  execution,  and  in  relation  to  the  lien  for  future  alimony 
decreed  to  her  ;  and  for  such  other  relief  as  might  be  equita- 
ble and  right. 

On  this  petition,  after  answers  denying  all  improper  pur- 
pose, the  chancellor  made  order  refusing  to  restrain  the 
enforcement  of  the  execution  of  Mr.  Winfield,  as  requested 
by  the  petitioner,  and  decreeing  that  the  rights  and  priority 
of  his  judgment  and  execution,  in  relation  to  the  petitioner's 
execution,  were  according  to  the  dates  of  the  executions  being 
levied,  and  not  otherwise. 

From  this  order  the  petitioner  appeals  to  this  court.  For 
the  purposes  of  this  appeal,  the  bona  fides  of  the  Winfield 
judgment  and  execution  is  not  in  question.  The  petitioner 
has  not  chosen  to  reply  to  the  answers  averring  it,  or  to 
adduce  any  evidence  in  contravention  of  their  truth.  The 
fact  that  Mr.  Winfield  was  the  solicitor  of  the  defendant  in 
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the  proceedings  in  which  the  petitioner  obtained  her  decrees, 
ha'i  no  other  significance  now  than  to  show  his  knowledge 
of  them  at  the  time  his  judgment  was  taken.  Under  these 
circumstances,  is  there  any  error  in  t]\e  order  now  under 
review  ? 

The  petitioner  insists  upon  several  grounds  for  postponing 
the  supreme  court  execution  to  her  claims  in  the  Bayonne 
tract.  First,  she  urges  that  the  decrees  in  her  favor,  have,  by 
virtue  of  the  statute  (Chancery  §  06,  Rev.  p.  IIS),  from  the 
date  of  their  signing,  the  force,  operation  and  effect  of  a  judg- 
ment at  law  in  the  supreme  court,  and  therefore,  so  far  as 
they  adjudge  money  to  be  due  from  the  defendant  to  her,  they 
constitute  liens  upon  the  defendant's  lands,  as  would  such  a 
judgment.  It  is  difficult  to  see  how  this  construction,  if  well 
founded,  would  aid  her,  for  should  there  be  accorded  to  these 
decrees  the  force  of  a  judgment  at  law  as  a  lien  upon  lands, 
nevertheless  that  lien  is  liable  to  be  legally  divested,  as  would 
the  lien  of  such  a  judgment,  by  a  sale  under  execution  issued 
upon  the  later  Winfield  judgment,  and  levied  on  the  lands 
by  the  sheriff  before  any  execution  on  these  decrees  reached 
him.  And  in  a  contest  between  the  executions  thus  issued, 
the  priority  belongs  by  statute  to  that  first  delivered  to  the 
sheriff.  But  that  this  claim  rests  on  no  substantial  basis 
appears  by  adverting  to  the  proviso  of  the  section  cited, 
which  declares  that  no  decree  in  chancery  shall,  as  against 
any  person  not  a  party  thereto,  become  a  lien  upon  or  bind 
any  lands  other  than  those  specifically  mentioned  and 
described  in  such  decree,  or  in  the  bill  of  complaint  on  which 
the  same  is  founded,  until  a  certain  abstract  thereof  is  filed 
in  the  office  of  the  clerk  of  the  supreme  court,  a  requirement 
not  complied  with  in  this  case.  It  is  sought  to  evade  the 
force  of  this  enactment  on  the  ground  that  the  decree  of  Jan- 
uary 29th  does  describe  the  tract  at  Bayonne  with  sufficient 
accuracy  to  satisfy  the  proviso.  But  if  even  this  were  in  fact 
true,  as  I  think  it  is  not,  yet  any  description  of  that  tract  for 
the  purpose  for  which  it  is  referred  to  in  this  decree,  would 
be  ineffectual  as  a  compliance   MMth   that   law.     The  decree 
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merely  speaks  of  it  as  the  defendant's  unimproved  real  estate 
in  Bayonne,  wherein  the  complainant  has  an  inchoate  right 
of  dower,  which  she  is  willing  to  release  on  certain  terms  in 
case  of  sale,  and  prescribes  those  conditions  on  performance 
on  which  it  directs  her  to  execute  such  release.  But  the 
evident  design  of  this  exception  in  the  statute  is  confined  to 
that  class  of  cases  where  the  court  intends  to  create  or  declare 
a  specific  lien  upon  certain  designated  lands  because  of  some 
circumstances  which  in  equity  give  rise  to  such  a  lien.  Before 
the  passage  of  the  act  of  June  13th,  1799,  which  is  now  the 
first  clause  of  the  fifty-sixth  section  spoken  of,  a  decree  for 
the  payment  of  money,  not  chargeable  as  a  specific  lien,  was 
in  personam  only.  This  act  of  June  13th,  1799,  which  fol- 
lowed closely  the  act  of  February  18th,  1799,  declaring  the 
lien  of  judgments  at  law,  gave  to  decrees  in  equity  the  force, 
operation  and  effect  of  such  judgments.  This  statute  was- 
not  intended  to  embrace  all  decrees  and  to  charge  all  the 
lands  of  all  defendants  with  their  performance,  but  applied 
only  to  such  decrees  as  resembled  judgments  at  law  in  the 
pecuniary  obligations  they  imposed,  and  made  them  equiva- 
lent to  such  judgments  in  their  effects.  The  act  of  March 
8th,  1839,  which,  in  the  last  revision,  became  the  proviso  of 
the  section  mentioned,  was  designed,  under  just  interpreta- 
tion, to  reach  only  the  decrees  which  before  had  operated  as 
judgments  in  the  supreme  court,  and  made  the  docketing  of 
such  decrees  with  the  clerk  of  that  court  a  condition  prece- 
dent to  their  constituting,  against  all  persons,  liens  upon  the 
defendant's  lauds ;  but,  lest  the  general  language  of  the  act, 
"  No  decree  of  the  court  of  chancery,"  should  be  liable  to 
misconstruction,  those  creating  or  enforcing  equitable  liens 
on  lands  specifically  mentioned  and  described  in  the  decree  or 
bill  of  complaint  as  subject  thereto,  were  expressly  excepted. 
Decrees  and  bills  describing  lands  for  any  other  purpose  are 
hardly  within  the  words,  and  certainly  are  not  within  the 
spirit  of  this  exception.  As  creating  statutory  liens,  there- 
fore, these  decrees  cannot  avail  the  petitioner. 
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Secondly.  She  urges  that  because  the  decrees  themselves 
adjudge  that  from  the  date  thereof,  the  moneys  which  thev 
direct  the  defendant  to  pay  shall  be  a  lien  upon  his  personal 
and  real  estate  in  Xew  Jersey,  therefore  they  are  a  lien 
thereon.  This  form  of  decree  in  alimony  cases  is  not  novel 
in  this  state,  and  it  probably  has  come  down  to  us  unchal- 
lenged, from  a  time  when  it  was,  to  some  extent  at  least, 
declaratory  of  a  legal  fact.  It  was  used  in  Richmond  v.  Rich- 
mond, 1  Gr.  Ch.  90,  before  the  passage  of  the  act  of  March 
8th,  1839,  already  mentioned.  That  it  was  ever  regarded  as 
creating  a  lien  on  the  defendant's  personal  estate  cannot,  I 
think,  be  shown  by  any  adjudged  case  or  by  the  understand- 
ing of  the  profession.  All  it  can  mean  as  to  personalty,  is 
that  it  may  be  enforced  against  such  property  by  lawful  pro- 
cess. As  to  the  realty,  the  moneys  due  under  the  decree  were, 
by  reason  of  the  statute  in  force  when  this  form  was  adopted, 
a  lien  thereon  against  every  one  without  further  ceremony, 
and  the  decree  simply  gave  expression  to  that  fact.  But  when 
in  1839  the  law  changed  in  this  respect,  and  enacted  that 
such  a  lien  should  not  exist  as  against  a  person  not  a  party  to 
the  suit  until  the  docketing  of  the  decree,  the  retention  of  the 
old  form  could  not  give  to  the  decree  a  force  which  the 
statute  denied  it.  The  statute  is  more  potent  than  the  decree, 
and  the  latter  must  be  construed  in  accordance  with  the  terms 
of  the  former  ;  that  is,  the  lieu,^for  which  the  decree  provides, 
is  efficacious  against  others  than  the  defendant  only  when  the 
directions  of  the  statute  have  been  observed.  Hence  this 
clause  in  the  decrees  does  not  aid  the  petitioner  against  the 
Winfield  judgment. 

In  the  third  place,  the  petitioner  relies  upon  the  decree  of 
November  3d,  ordering  process  for  the  sequestration  of  the 
rents  and  profits  of  the  realty,  appointing  a  receiver  thereof, 
and  directing  him  to  take  possession  of  the  same,  and  the 
defendant  to  assign  them  to  him.  It  is  not,  however,  neces- 
sary to  pass  upon  the  effect  of  this  decree,  nor  is  the  matter 
so  presented  that  we  should  assume  to  render  final  judgment 
upon  it.     Whether  the  decree,  proprio  vigore,  will  bind  the 
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rents  and  profits  of  the  land,  or  process  of  sequestration  must 
first  issue  against  them ;  whether  the  receiver  had  taken  the 
oath  directed,  or  assumed  possession  of  the  property  committed 
to  him  ;  whether  the  decree  requiring  the  defendant  to  assign 
had  been  served  upon  him,  so  that,  by  his  default,  it  became 
itself  a  conveyance  before  the  Winfield  judgment  or  execution 
was  operative — may  all  be  important  inquiries  in  determining 
the  rights  of  the  parties,  and  the  facts  involved  in  these  ques- 
tions are  not  laid  before  us.  But  if  all  this  machinery  had 
been  put  in  force  before  the  judgment  at  law,  still,  I  think  it 
should  not  change  the  order  appealed  from.  The  sequestra- 
tion, the  receiver's  possession,  the  assignment,  can  reach  only 
the  rents  and  profits  of  the  land ;  notwithstanding  these,  the 
fee  was  to  remain  in  the  defendant,  and  that  fee  would  con- 
tinue to  be  liable  to  execution  at  law.  Whether  the  purchaser 
of  that  fee  under  su<;h  an  execution  will  take  it  free  from  or 
subject  to  the  burden  of  having  the  rents  and  profits  applied 
to  the  petitioner's  claims,  is  a  matter  for  future  determination. 
However  that  may  be,  the  sale  under  the  Winfield  execution 
ought  not  to  be  restrained,  and  the  proceeds  of  that  sale  must 
be  appropriated  to  that  execution  in  preference  to  the  peti- 
tioner's execution,  which  was  delivered  to  the  sheriff  last. 
And  to  this  effect  only  is  the  decree  complained  of.  That 
decree  should  therefore  be  affirmed,  with  costs. 

Decree  unanimously  affirmed. 


William  Peall  and  others,  appellants, 

V. 

Benjamin  B.  Tilt  and  Albert  Tilt,  respondents.  * 

1.  A  person  holding  stock  in  a  fiduciary  capacity  has,  prima  facie,  no 
right  to  pledge  it  to  secure  a  debt  growing  out  of  an  independent  transac- 
tion unconnected  with  the  trust;  and  whoever  takes  it  as  security  for  such 
a  debt,  does  so  at  his  own  peril. 

*  Cited,  2  Stew.  Eq.  lOS. 
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2.  A  certificate  of  stock  accompanied  by  an  irrevocable  power  of  attorney, 
either  filled  up  or  in  blank,  is,  in  the  hands  of  a  third  party,  presumptive 
evidence  of  ownership  in  the  holder.  And  where  the  party  in  whose 
hands  the  certificate  is  found  is  a  holder  for  value,  without  notice  of  any 
intervening  equity,  his  title  cannot  be  impeaciied.  The  holder  of  the  cer- 
tificate may  fill  up  the  letter  of  attorney,  execute  the  power,  and  thus  ob- 
tain the  legal  title  to  the  stock.  And  such  a  power  is  not  limited  to  the 
person  to  whom  it  was  first  delivered,  but  enures  to  each  bcma  fide  holder 
into  whose  hands  the  certificate  and  power  may  pass. 

3.  Mere  knowledge  on  the  part  of  a  purchaser  that  an  executor  or  ad- 
ministrator is  dealing  with  the  assets  in  a  fiduciary  capacity,  is  not  enough 
to  raise  suspicion,  or  to  put  the  party  on  inquiry,  for  the  reason  that  it  is 
their  primary  duty  to  dispose  of  the  assets,  and  settle  the  estate.  A  sale 
and  transfer  by  them  is  ordinarily  in  the  line  of  their  duty.  The  common 
duty  of  a  trustee  is  not  administration  or  sale,  but  custody  and  management 
for  his  cestuis  que  trust. 

On  appeal  from  a  decree  of  the  chancellor,  reported  in  12 
a  E.  Gr.  393. 

Mr.  Hoxsey,  for  appellants. 

Mr.  C.  Parker,  for  respondents. 

Green,  J. 

The  bill  in  this  cause  was  filed  by  two  of  the  residnary 
legatees  under  the  will  of  Edwin  T.  Prall,  deceased,  to  re- 
cover from  the  defendants,  Benjamin  B.  Tilt  and  All)ert 
Tilt,  five  hundred  and  fifty-eight  shares  of  the  capital  stock 
of  the  Phoenix  Manufacturing  Company,  alleged  to  have 
been  illegally  transferred  to  them  by  the  executrix  of  Edwin 
T.  Prall,  as  collateral  security  for  debts  of  her  sons,  ]Mor- 
timer  and  Edwin  Prall,  who  are  also  legatees  under  said 
will.  Rachel  M.  Prall,  the  executrix,  and  Mortimer  Prall 
and  Edwin  Prall  are  made  defendants  in  the  bill  of  com- 
plaint, but  have  not  appeared  or  defended  the  suit.  The 
whole  controversy  is  between  the  complainants,  who  are  the 
appellants  in  this  court,  and  Benjamin  B.  and  Albert  Tilt,  the 
present  holders  of  the  stock. 
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The  principles  of  equity  invoked  bj  the  complainants  in 
support  of  their  case,  are  too  familiar  and  well  settled  for  di.s- 
cussion,  and  are  not  disputed  or  questioned  by  the  counsel  of 
the  defendants.  A  person  holding  stock  in  a  fiduciary  capacity 
has,  prima  facie,  no  right  to  pledge  it  to  secure  a  debt  growing- 
out  of  an  independent  transaction  unconnected  with  the  trust ; 
and  whoever  takes  it  as  security  for  such  a  debt,  does  so  at  his 
own  peril.  Elliott  v.  Merriman,  1  Lead.  Cases  in  Eq.  110 ; 
Landon  v.  National  City  Bank,  8  Blotch.  4-30 ;  Shaw  v. 
Spencer,  100  Mass  382. 

There  is  no  doubt  but  that  the  stock  in  question  belonged 
to  the  estate  of  Edwin  T.  Prall,  and  that  his  executrix  per- 
mitted and  authorized  her  sons  to  use  it  for  their  own  private 
ends,  to  secure  their  individual  debts,  in  breach  of  the  duty 
imposed  upon  her  to  administer  the  assets  for  the  benefit  of 
the  estate  and  those  whose  interests  she  represented.  This, 
though  done  without  fraudulent  intent  or  evil  design,  consti- 
tutes a  legal  or  constructive  fraud,  for  which  both  the  executrix 
and  Edwin  and  Mortimer  Prall,  for  whose  benefit  and  with 
whose  concurrence  the  illegal  act  was  committed,  are  responsi- 
ble and  might  be  held  liable  in  equity. 

But  the  respondents  occupy  a  different  position.  They  claim 
to  be  bona  fide  purchasers  of  the  stock  for  valuable  considera- 
tion. And  the  only  question  in  the  cause  is  whether  they  are 
chargeable  with  actual  or  constructive  notice  of  the  misappli- 
cation of  the  assets  of  the  estate  by  the  executrix,  or  whether 
any  sufficient  ground  appears  to  charge  them  with  mala  fides 
in  the  transaction,  or  to  put  them  on  inquiry. 

There  is  no  allegation  in  the  pleadings  or  evidence  of  any 
actual  or  intended  fraud  on  the  part  of  any  one  concerned 
in  the  transaction.  The  bill  merely  charges  that  all  the 
defendants  knew  that  the  stock  was  part  of  the  assets  of  the 
estate  of  Edwin  T.  Prall,  deceased,  and  not  the  individual 
property  of  Rachel  M.  Prall,  to  be  transferred  or  pledged  as 
security  for  the  debts  of  Mortimer  and  Edwin  Prall,  and 
alleges  that  such  transfer  was  a  disposition  of  the  assets  of  the 
estate  unauthorized  by  the  will  of  the  testator,  and  in  contra- 
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vention  of  law  and  of  the  rights  of  the  complainants.  The 
Pralls  certainly  had  full  knowledge  of  the  facts,  but  to  render 
the  respondents  liable,  the  knowledge  must  be  brought  home 
to  them,  or  it  must  appear  that  the  circumstances  attending 
the  transaction  were  such  as  to  put  them  on  inquiry  as  to  the 
facts.  By  their  answer,  under  oath,  the  respondents  deny  the 
allegation  of  the  bill  charging  them  with  knowledge,  and 
allege  that  all  their  transactions  in  the  premises  were  bona 
fide,  and  without  notice  or  suspicion  in  anywise  that  Morti- 
mer and  Edwin  Prall  were  not  the  bona  fide  holders  and 
owners  of  the  stock. 

It  appears  by  the  evidence  that  in  the  month  of  February, 
1874,  Mortimer  and  Edwin  Prall,  then  partners  under  the 
name  of  Prall  Brothers,  being  in  need  of  additional  capital 
or  more  extended  credit  in  their  business,  aj^plied  to  Albert 
Tilt,  the  active  partner  in  the  firm  of  B.  B.  Tilt  &  Son,  to 
purchase  the  stock  in  question,  or  to  give  them  a  line  of 
credit  with  the  stock  pledged  as  collateral  security.  Tilt 
declined  to  buy  the  stock,  but  offered  to  take  it  as  collateral 
security  for  goods  to  be  sold  by  his  firm  to  Prall  Brothers, 
and  to  give  the  latter  a  line  of  credit  accordingly.  This 
negotiation  was  principally,  if  not  exclusively,  between 
Albert  Tilt  and  Edwin  Prall,  representing  their  respective 
firms,  and  the  certificates  for  the  stock  were  delivered  or  sent 
by  the  latter  to  Tilt.  The  Pralls,  at  Albert  Tilt's  request, 
afterwards  reduced  their  application  to  writing,  and  under 
date  of  February  26th,  sent  them  the  following  communi- 
cation : 

"  Messrs.  B.  B.  Till  &  Son :  We  hereby  offer  to  transfer  to  you  558 
shares  of  the  Phoenix  Manf.  Co.,  Paterson,  N.  J.,  as  collateral  security 
for  credit  to  the  amount  of  $14,000,  on  all  bills  of  goods  purchased  by 
us  from  you  to  the  above  amount.  Also,  to  give  our  promissory  notes  at 
four  months'  time  from  the  average  date  of  said  bills.  If  accepted,  please 
send  us  receipt  of  stock,  and  open  our  credit  to  the  amount  mentioned 
above." 

By  a  letter  addressed  to  Prall  Brothers,   under  date  of 
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March  3d,  B.  B.  Tilt  &  Son  accepted  the  oifer  of  February 
26th,  and  acknowledged  the  receipt  of  the  stock. 

In  conformity  with  this  arrangement,  and  on  the  faith  of 
the  collateral,  the  credit  was  opened  and  large  amounts  of 
goods  from  time  to  time  sold  to  the  Pralls,  and,  upon  the 
close  of  their  dealings,  there  remained  due  to  B.  B.  Tilt  & 
Son  a  balance  of  over  $9,000,  which  is  still  unpaid. 

The  Tilts  undoubtedly  knew  that  the  stock  had  belonged 
to  the  testator  in  his  lifetime,  and  that  at  the  time  of  the 
negotiation  it  still  stood  in  his  name  on  the  books  of  the  com- 
pany, as  appeared  by  the  certificates.  The  stock,  with  a  blank 
power  of  attorney  for  its  transfer,  duly  executed  by  Rachel 
M.  Prall  as  executrix,  was  delivered  by  Edwin  Prall  to  the 
Tilts,  or  sent  to  the  office  of  the  company  for  them.  The 
power  of  attorney  was  filled  up  by  the  secretary  of  the  com- 
pany, and  by  virtue  thereof  the  stock  was  transferred  on  the 
company's  books  to  B.  B.  Tilt  &  Son,  by  Benjamin  B.  Tilt, 
prior  to  the  date  of  their  written  acceptance  of  the  Pralls' 
offer.  These  are  all  the  material  circumstances  accompanying 
the  transaction  tending  to  put  the  Tilts  upon  inquiry  as  to  the 
true  ownership  of  the  stock  at  the  time,  or  as  to  the  alleged 
misappropriation  of  the  assets  by  the  executrix,  and  they  are 
clearly  insufficient  either  to  charge  them  with  mala  fides  or  to 
put  them  on  inquiry. 

By  commercial  usage,  as  universally  acknowledged  by  the 
business  community  as  the  law  of  negotiable  paper,  and  sanc- 
tioned by  repeated  adjudications  in  our  courts  as  well  as  in 
those  of  other  states,  a  certificate  of  stock  accompanied  by  an 
irrevocable  power  of  attorney,  either  filled  up  or  in  blank,  is, 
in  the  hands  of  a  third  party,  presumptive  evidence  of  owner- 
ship in  the  holder.  And  where  the  party  in  whose  hands  the 
certificate  is  found  is  a  holder  for  value,  without  notice  of  any 
intervening  equity,  his  title  cannot  be  impeached.  The  holder 
of  the  certificate  may  fill  up  the  letter  of  attorney,  execute'  the 
power,  and  thus  obtain  the  legal  title  to  the  stock.  And  such 
a  power  is  not  limited  to  the  person  to  whom  it  was  first 
delivered,  but  enures  to  each  bona  fide  holder  into  whose 
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hands  the  certificate  and  power  may  pass.  Broadway  Bank 
V.  McElrath,  2  Beas.  26  ;  Hunterdoa  County  Bank  v.  Nassau 
Bank,  2  C.  E.  Gi\  J^96 ;  Mount  Holly  Turnpike  Co.  v.  Fet^e, 
2  a  E.  Gr.  117. 

Under  these  well-recognized  principles  large  amounts  of 
property  daily  pass  from  hand  to  hand ;  are  sold  and  resold, 
or  hypothecated  for  loans  without  an  actual  transfer  on  the 
books  of  the  corporation,  and  w'ithout  other  evidence  of  own- 
ership than  the  possession  by  the  holder  of  the  certificate  and 
power  of  attorney. 

The  fact  that  the  legal  title  to  the  stock  was  known  to  have 
jireviously  been  in  the  executrix,  and  that  the  title  of  the 
holder  appeared  upon  its  face  to  have  been  derived  from  her 
in  her  representative  capacity,  does  not  affect  the  application 
of  the  principle  or  create  any  conflict  with  the  well-considered 
cases  of  Landon  v.  National  City  Bank  and  Shaio  v.  Spencer, 
cited  by  the  counsel  of  the  appellants.  Mere  knowledge  on 
the  part  of  a  purchaser  that  an  executor  or  administrator  is 
dealing  with  the  assets  in  a  fiduciary  capacity,  is  not  enough 
to  raise  suspicion  or  to  put  the  party  on  inquiry,  for  the  reason 
that  it  is  their  primary  duty  to  dispose  of  the  assets  and  settle 
the  estate.  A  sale  and  transfer  by  them  is  ordinarily  in  the 
line  of  their  duty.  The  common  duty  of  a  trustee  is  not 
administration  or  sale,  but  custody  and  management  for  his 
cestuis  que  trust.  1  Perry  on  Trusts  §  22S ;  Bayard  v. 
Fanners  and  Mechanics  Bank,  52  Pa.  St.  232.  The  distinc- 
tion is  recognized  and  commented  upon  in  Landon  v.  National 
City  Bank,  above  cited. 

There  is  another  material  distinction  between  the  case  under 
consideration  and  those  referred  to  on  the  argument.  In  most, 
if  not  all,  of  the  cases  cited,  the  loan  was  negotiated  directly 
by  the  trustee  himself  for  his  own  benefit,  and  the  certificates 
showed  upon  their  face  that  the  stock  was  held  by  him  in 
trus£  for  another.  Here  the  respondents  w^ere  dealing,  not 
with  the  executrix,  but  with  a  third  party  acting  for  them- 
selves, holding  the  certificates  of  stock,  offering  them  for  sale, 
not  only  to  the  respondents,  but  to  others ;  and  dealing  with 
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them  as  their  own  property,  by  virtue  of  a  title,  valid  upon 
its  face,  although  derived  from  the  executrix. 

This  view  of  the  case  renders  it  unnecessary  to  discuss  the 
conflicting  testimony  of  Edwin  Prall  and  Albert  Tilt,  as  to 
the  representations  made  by  the  former  during  the  negotiation, 
or  to  consider  the  effect  of  the  provisions  of  the  will  of  Edwin 
M.  Prall,  if  the  respondents  were  held  to  be  put  upon  inquiry 
as  to  its  contents.  These  questions  are  fully  discussed  by  the 
chancellor  in  his  opinion,  and  I  see  no  reason  to  dissent  from 
the  result  reached  by  him. 

The  decree  of  the  chancellor  should  be  affirmed,  with  costs, 
and  the  record  remitted  to  the  court  of  chancery,  to  be  pro- 
ceeded with  according  to  the  rules  and  practice  of  that  court. 

For  affirmance — Beasley,  C.  J.,  Depue,  Reed,  Scud- 
DER,  Van  Syckel,  Woodhull,  Clement,  Green — 8. 

For  reversal — Dalrimple,  Dixon,  Knapp,  Lilly — 4. 


Maliscent  Hoyt 


Salmon  W.  Hoyt. 


This  decree  unanimously  affirmed,  for  the  reasons  given  in 
the  opinion  of  the  chancellor,  reported  in  12  C.  E.  Gr.  399. 


CASES 


ADJUDGED   IN 


THE  COURT  OF  CHANCERY 

OF 

THE   STATE   OF   NEW  JERSEY. 

OCTOBER    TERM,    1877. 


Theodore  Run  yon,  Esq.,  Chancellor. 


Abraham  V.  Van  Fleet,  Esq.,  Vice-Chancellor. 


Martha  B.  Steyeiss 

V. 

William  W.  Shippen  and  others.* 

1.  a  resolution  of  congress  released  and  conveyed  to  the  heirs-at-law 
of  Kobert  L.  Stevens,  deceased,  or  their  legal  representatives,  all  the  right, 
title  and  interest  of  the  United  States  in  and  to  the  Stevens  Battery,  a 
vessel  which,  at  the  time  of  Robert  L.  Stevens's  death,  was  being  con- 
structed by  him  for  and  under  contract  with  the  United  States  govern- 
ment, and  on  which  he  had  expended  a  large  sum  of  his  own  money. — 
Held,  that  congress  thereby  intended  merely  to  release  any  right  or  claim 
which  the  government  might  have  to  the  vessel,  and  that  any  title  which, 
by  the  terms  of  the  resolution,  passed  to  the  heirs  at-law  of  Robert  L. 
Stevens,  or  their  legal  representatives,  would  be  held  by  them  in  trust  for 
the  residuary  legatee  under  the  will  of  Robert  L.  Stevens,  to  whom  it 
would  have  gone  had  Robert  L.  Stevens  owned  it  at  his  death. 

2.  The  direction  by  Edwin  A.  Stevens,  by  his  will,  that  the  battery  be 
finished  by  his  executors  in  a  certain  way,  and  at  a  cost  not  to  exceed  a 
certain  amount,  and  when  finished  to  be  offered  to  the  state  of  New  Jersey 
as  a  present,  to  be  disposed  of  as  the  state  shall  deem  proper,  is  an  absolute 
gift  of  the  vessel  to  the  state. 

*  Cited,  7  Stew.  Eq.  104;  9  Stew.  Eq.  308.    Affirmed,  2  Stew.  Eq.  60IS. 
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3.  A  provision  for  establishing  an  institution  "  for  the  benefit,  tuition 
and  advancement  in  learning  of  the  youth  residing  from  time  to  time 
hereafter  in  the  state  of  New  Jersey,"  is  a  charitable  trust  which  will  be 
enforced.  The  admission  of  nonresident  pupils,  if  it  be  to  the  advantage 
of  the  trust  and  will  not  deprive  any  pupil  resident  in  this  stale  or  any 
person  resident  in  this  state,  entitled  to  be  and  desirous  of  being  a  pupil, 
of  the  benefit  of  the  trust,  will  not  be  restrained  by  this  court. 

4.  A  devise  to  executors  as  trustees,  of  certain  school-houses  and  furni- 
ture, and  the  land  whereon  the  houses  stand,  for  the  sole  use  and  purpose 
of  furnishing  there  a  free,  plain  and  practical  English  education  to  such 
of  the  children  residing  within  the  boundaries  of  the  city  of  Hoboken 
from  time  to  time  as  the  authorities  of  that  city,  or  such  other  authorities 
as  shall  at  any  time  have  the  legal  power  over  the  common  schools  in  the 
boundaries  of  the  city  as  they  existed  at  the  time  of  the  testator's  death, 
shall  permit  to  go  there  for  that  purpose,  is  a  valid  gift,  and  a  charitable 
use  is  thereby  created. 

5.  A  provision  for  children  who  may  be  born  after  the  making  of  the 
will,  will  prevent  the  operation  of  the  twenty-first  section  of  the  ict  con- 
cerning wills  upon  the  provisions  of  the  will  for  the  other  children  of  the 
testator. 


On  original  and  supplemental  bills  and  cross-information, 
and  answers  and  proofs. 

Mr.  I.  W.  Scudder,  for  executors  of  Edwin  A.  Stevens, 
deceased. 

I.  The  title  to  the  battery  became  vested  in  Edwin  A. 
Stevens,  and  passed  under  his  will. 

This  is  shown  by  the  history  of  congressional  legislation. 
This  history  will  show  the  intention  of  congress. 

April  14th,  1842.  "An  act  authorizing  the  construction 
of  a  war  steamer  for  harbor  defence.     Page  54,  line  30. 

Authority  given  to  contract  with  Robert  L.  Stevens. 

February  10th,  1843.  Contract  between  Abel  P.  Upshur, 
secretary  of  the  navy,  and  Robert  L.  Stevens.  Page  26,  line 
14  ;  page  71. 

November  14th,  1844.  Contract  between  John  Y.  Mason, 
secretary  of  the  navy,  and  Robert  L.  Stevens.  Page  55,  line 
30 ;  page  74. 

December  11th,  1844.  Understanding  explanatory  of  the 
contract  with  R.  L.  Stevens. 
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R.  L.  Stevens's  letter  to  J.  Y.  Ma.son,  and  Mason's  order. 
Pages  82,  83. 

December  12tli,  1844.  C.  Morris  to  Samuel  Hartt,  naval 
constructor.     Page  84. 

December  9th,  1845.  Work  suspended  on  the  battery. 
Page  27. 

August  20th,  1846.  Robert  L.  Stevens  made  his  will,  and 
gave  his  residuary  estate  to  Edwin  A.  Stevens.  Page  27, 
line  35. 

January  18th,  1847.  Robert  L.  Stevens  applied  for  an 
extension  of  time  to  complete  battery.     Page  27,  line  4. 

September  9th,  1848.  Another  contract  between  secretary 
■of  navy  and  Robert  L.  Stevens.  Page  27,  line  10;  page  56, 
line  20. 

1848.  Work  on  battery  resumed.     Page  27,  line  13. 
February  13th,  1849.     C.  W.  Skinner,  about  daily  charge 

for  wages.     Page  84. 

February  13th,  1849.  John  Y.  Mason — letter  of  Robert  L. 
Stevens  referred  to,  and  certain  matters  approved.     Page  85. 

1849.  Work  on  battery  suspended.  Page  27,  line  14. 
Government  refused  to  pay  for  materials  and  labor. 

January,  1851.  Navy  department  insisted  contract  was 
void. 

1853.     Work  resumed  on  the  battery.     Page  27,  line  21. 

1855.  Work  suspended  on  the  battery.     Page  27,  line  20. 

1856.  Robert  L.  Stevens  died.     Page  27,  line  23. 
At  the  time  of  his  death  expended  on  battery  by 

government $500,000 

By  R.  L.  Stevens 113,579 


$613,679 
The  right  to  this  $113,579,  expended  on  the  vessel,  passed 
under  the  residuary  clause  of  the  will ;  it  passed  to  Edwin  A. 
•Stevens.  Edwin  A.  Stevens  went  on  with  the  work  on  the 
battery,  and,  September  5th,  1857,  had  expended  of  his  own 
money  $89,185.  W.  W.  Shippen's  testimony,  page  143,  line 
S7.  This  shows  Edwin  A.  Stevens's  construction  of  the  will 
of  Robert  L.  Stevens.     Page  28. 
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Robert  L.  Stevens  had  expended §113,579 

Edwin  A.  Stevens 89,185 

February,  1862.  Edwin  A.  Stevens  presented  a  memorial 
to  congress  praying  that  an  appropriation  might  be  made  to 
complete  the  vessel. 

See  exhibit  which  contains  the  report  of  Stringhara,  Inman^ 
Dornin  and  Steimers  to  Gideon  Welles,  secretary  of  navy, 
dated  December  24th,  1861.     Page  28,  line  29. 

12  U.  S.  Stat,  at  L.  p.  380.  An  act  making  additional 
appropriations  for  the  naval  ser\nce  for  the  year  ending  June 
30th,  1862.     Approved  April  17th,  1862. 

April  17th,  1862.     This  act  appropriates  §783,294. 

Read  section  2.  The  money  expended  by  Edwin  A.  Stev- 
ens referred  td.  Contract  with  Edwin  A.  Stevens  contem- 
plated.    Secretary  of  navy  did  not  enter  into  the  contract. 

July  17th,  1862.  Approval  of  joint  resolution  of  congress 
releasing  to  heirs-at-law  of  Robert  L.  Stevens,  or  their  legal 
representatives,  Stevens  Battery.  12  Stat,  at  L.  p.  628.  Case 
page  29,  line  20. 

Secretar\'  of  navy  would  not  contract  with  Edwin  A. 
Stevens  under  act  of  April  17th,  1862.  Hence  this  joint 
resolution. 

At  this  time  Edwin  A.  Stevens  was  in  possession  of  the 
battery.  He  was  entitled  to  the  money  claim  of  8113,579  of 
Robeit  L.  Stevens  against  the  government ;  his  own  claim 
of  889,185.  He  was  the  sole  residuary  devisee  of  Robert  L. 
Stevens.  Edwin  A.  Stevens's  claim  had  been  aUuded  to  in 
the  act  of  congress  of  April  17th,  1862.  W.  W.  Shippen. 
Page  134. 

The  construction  of  the  joint  resolution — 

1.  On  the  17th  of  July,  1862,  Edwin  A.  Stevens  was  in 
possession  of  the  battery,  claiming  a  right  by  lien  thereon. 

2.  He  was  the  residuary  legatee  of  Robert  L.  Stevens,  the 
constructor,  and  as  such  residuary  legatee  he  asked  con- 
gress to  make  an  appropriation  to  enable  him  to  complete 
the  batter^' ;  and  congress  responded  by  making  such  ap- 
propriation on  the  17th  of  April,  1862,  but  a  discretion  was 
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allowed  the  secretary  of  the  navy,  and  the  secretary  refused 
to  allow  the  money  to  be  expended. 

3.  Edwin  A.  Stevens  accepted  the  release,  and  took  pos- 
session under  the  release,  and  remained  in  undisputed  posses- 
sion, and,  as  avowed  owner  of  the  battery,  to  the  time  of  his 
death ;  and,  after  making  repeated  efforts  to  dispose  of  the 
battery,  bequeathed  the  same  by  his  will. 

4.  The  language,  "all  the  right,  title  and  interest  of  the 
United  States  "  be  "  released,"  indicates  that  there  was  a  title 
in  some  one  else,  and  that  the  right  and  title  of  the  United 
States  was  to  be  relinquished  to  a  party  having  some  title. 
On  the  17th  of  July,  1862,  the  heirs-at-law  of  Robert  L. 
Stevens  had  no  title. 

5.  The  clear  intention  of  congress,  as  drawn  from  previous 
legislation  and  the  acts  of  the  government,  pointed  to  Edwin 
A.  Stevens. 

6.  The  government,  by  this  release,  intended  to  extinguish 
the  claims  of  Robert  L.  Stevens  and  Edwin  A.  Stevens. 
See  act  of  congress,  April  17th,  1862.     12  Stat  at  L.  380. 

7.  The  joint  resolution  must  be  construed  by  the  intentign, 
for  the  words  "  heirs-at-law,"  as  applied  to  the  battery,  were 
not  used  in  their  technical  sense. 

Congress  has  given  a  legislative  construction  to  the  reso- 
lution of  July  17th,  1862,  by  the  resolution  of  July  1st,  1870. 
16  Stat,  at  L.  383. 

'^Whereas,  Edwin  A.  Stevens,  who  was,  in  his  lifetime,  the  owner  of  the 
ship  known  as  the  "Stevens  Battery,"  originally  commenced  under  con- 
tract for  the  United  States  government,  and  upon  the  building  of  which 
large  sums  of  money  were  spent  by  his  brother  and  himself,  did,  by  his 
last  will  and  testament  (the  United  States  having  previously  relinquished 
all  claims  to  said  ship),  leave  the  same  to  be  finished  by  his  executors,  at 
an  expense  not  exceeding  the  sura  of  one  million  of  dollars,  and,  when 
finished,  to  be  ofl^ered  to  the  state  of  New  Jersey  as  a  present,  to  be  by  her 
received  and  disposed  of  as  the  state  should  deem  proper;  and  whereas, 
doubts  have  been  suggested  as  to  the  right  of  the  state  to  accept  said  bequest 
without  the  consent  of  congress,  under  the  prohibition  of  the  tenth  section 
of  the  first  article  of  the  constitution  of  the  United  States;  therefore, 

"Resolved,  By  the  senate  and  house  of  representatives  of  the  United  States 
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of  America,  in  congress  assembled,  tliat  the  consent  of  congress  is  hereby 
given  that  the  state  of  New  Jersey  shall  receive  and  dispose  of  said  ship 
according  to  the  terms  and  conditions  of  said  bequest.  Approved  July  1st, 
1870." 

The  legislature  of  New  Jersey  has  given  a  construction  to 
this  will  on  the  point  of  ownership. 

April  1st,  1869.  Joint  resolution  of  New  Jersey  legisla- 
ture— state  would  accept  vessel  when  the  same  should  Ix 
.finished,  and  offered  to  the  state.  Page  32,  line  27 ;  page 
44. 

Commissioners  appointed — Fitz-John  Porter,  Benjamin  G. 
Olarke,  "William  W.  Shippen. 

"Whereas,  By  the  last  will  and  testament  of  the  late 
Edwin  A.  Stevens,  deceased,  the  vessel  known  as  the  Stevens 
Battery  "  &c.     Page  44. 

March  21st,  1871.  Joint  resolution  of  the  New  Jersey 
legislature  authorizing  sale  of  the  battery.  Page  35,  line  20; 
page  46.     P.  L.  of  1871  p.  133. 

II.  The  heirs-at-law  of  Robert  L.  Stevens  are  estopped 
from  asserting  any  title. 

Robert  L.  Stevens  died  in  1856. 

On  the  12th  of  April,  1872,  the  bill  was  amended  to  bring 
in  the  heirs-at-law  of  Robert  L.  Stevens  (page  92)  after  a 
lapse  of  sixteen  years.  They  acquiesced  in  the  taking  posses- 
sion by  Edwin  A.  Stevens.  In  the  expenditure  of  389,185 
by  Edwin  A.  Stevens.  Page  28.  In  the  resolution  by 
congress  of  July  1st,  1870,  authorizing  the  state  to  take  the 
battery,  in  which  Edwin  A.  Stevens  was  named  as  owner. 
The  will  of  Edwin  A.  Stevens.  The  efforts  of  Mr.  Stevens 
to  sell  the  battery.  The  expenditure,  by  the  executors,  of 
$885,943.39.  Page  54,  top.  The  resolutions  of  the  state  of 
New  Jersey.  Erie  County  Savings  Bank  v.  Roop,  J^8  N.  Y. 
298;  Gregg  v.  Wells,  10  Ad.  <i-  L.  90;  Tilton  v.  Nelson,  27 
Barb.  602. 

The  King  v.  The  Inhabitants  of  Butterton,  6  T.  R.  556. 
Lawrence,  J. :     "I  remember  a  case,  some  years  ago,  in 
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which  Lord  Mansfield  would  not  suffer  a  man  to  recover  even 
in  ejectment,  where  he  had  stood  by  and  seen  the  defendant 
build  on  his  land."  This  ease  cited  with  approval  as  an 
estoppel  in  equity,  in  Storrs  v.  Barker,  6  Johns.  Ch.  168. 

III.  There  was  sufficient  to  put  the  heirs  of  John  Stevens 
on  inquiry. 

The  title  was  known  to  be  in  the  government  of  the  United 
States.  Under  such  circumstances  the  resolutions  of  congress 
were  notice.  This  resolution  was  July  16th,  1862.  On  the 
12th  of  April,  1872,  the  bill  was  amended.  They  knew  of 
the  death  of  Robert  L.  Stevens  in  1856.  They  knew  of  his 
death — of  his  will. 

August  7th,  1868.  '  Edwin  A.  Stevens  died.  They  knew 
of  his  death.  They  knew  of  his  will  which  was  admitted  to 
probate.     Smith  on  Real  and  Personal  Property  690. 

As  to  constructive  notice,  whatever  is  sufficient  to  put  a 
person  of  ordinary  prudence  on  inquiry,  is  constructive 
notice  of  everything  to  which  that  inquiry  might  have  led. 

2  Spencers  Eq.  Juris.  755—760  ;  Coote  on  Mortgages  (3d  ed.) 
372 ;  2  Hare  &  Wallace  Lead.  Cas.  160,  note  to  Le  Neve  v. 
Le  Neve. 

IV.  If  the  resolution  of  July  17th,  1862,  should  be  con- 
strued literally  as  a  conveyance  to  the  heirs-at-law  of  Robert 
L.  Stevens,  the  battery  would  be  subject  to  the  lien  for  the 
money  expended  by  Robert  L.  Stevens,  Edwin  A.  Stevens, 
and  the  executors  of  Edwin  A.  Stevens. 

By  Robert  L.  Stevens $113,579  00 

By  Edwin  A.  Stevens.     Page  126^  line  19 89,185  37 

Paid  by  executors.    Page  200 722,229  73 

Whole  amount  of  lien $924,994  10 

The  $113,579,  which  was  a  lien  in  favor  of  Robert  L. 
Stevens,  passed  under  his  will  to  Edwin  A.  Stevens. 

2  8pence's  Eq.  Juris.  803.  If  a  person  being  entitled  to 
an  estate  stands  by,  without  interference,  whilst  another 
innocently  builds  or  makes  improvement  ou  the  land,  think- 
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ing  that  he  has  a  title  to  it,  the  person  making  such  improve- 
ment will  be  entitled  to  compensation.  Shine  v.  Gouc/h,  1 
Ball  &  Beatty  444  ^  Lord  Cawdor  v.  Lewis,  1  Y.  &  C.  Exch. 
4.S2;  3  Hare  &  Wallace  Lead.  Cos.,  Earl  of  Oxford's  Case, 
519. 

"  And  it  is  applicable,  it  seems,  even  where  the  owner  of 
the  property  is  a  feme  covert.  Thus,  in  the  case  of  Peterson 
V.  Hickman,  cited  in  the  principal  case,  where  the  husband 
made  a  lease  of  the  wife's  land,  and  the  lessee,  being  ignorant 
of  the  defeasible  title,  went  to  great  expense  in  building  upon 
the  land,  the  wife  having,  upon  the  husband's  death,  avoided 
the  lease  at  law.  She  was  compelled,  in  equity,  to  yield  a 
recompense  for  the  buildings  and  improvements  upon  the 
land."     Mickles  v.  Dillaye,  17  N.  Y.  86,  87. 

A  party  in  possession  under  a  warranty  deed,  made  valu- 
able improvements,  without  knowledge  that  he  was  simply 
a  mortgagee  in  possession,  and,  having  the  title  of  a  mort- 
gagee, is  entitled  to  compensation  for  such  improvements 
against  the  mortgagor.  Benedict  v.  Gillman,  4-  Paige  58 ; 
Story's  Eq.  §  1337. 

V.  The  bequest  of  the  battery  to  the  state  was  conditional : 

"Out  of  the  residue  of  luy  estate  (excluding  Castle  Point  and  the  home- 
stead lot  and  the  house  thereon),  remaining  after  the  payment  of  my  debts, 
the  said  eight  hundred  thousand  dollars  in  legacies,  and  the  appropriation 
of  so  much  thereof  as  is  necessary  to  answer  the  foregoing  charitable 
bequests  and  devises,  I  empower  my  executors  to  apply,  not  exceeding  the 
sum  of  one  million  dollars,  to  finish,  on  my  general  plans,  as  near  as  may  be, 
in  the  discretion  of  my  said  executor,  the  battery  known  as  the  Stevens 
Battery ;  and  for  the  accomplishment  of  the  said  oliject  I  give  to  them  the 
use  of  the  dock  and  yards  and  basin  heretofore  appropriated  to  the  said 
battery,  and  ail  the  material  provided  for  the  said  battery.  When  the  said 
battery  shall  be  finished,  I  direct  my  executors  to  offer  the  same  to  the  state 
of  New  Jersey,  to  be  disposed  of  as  the  state  shall  deem  proper  ;  and  if  not 
accepted  by  the  said  state,  I  direct  my  executors  to  sell  the  same,  and  the 
proceeds  thereof  shall  fall  into  the  residue  of  my  estate."     Will  page  9. 

1.  This  is  a  legacy  of  a  specific  chattel.     It  is  not  money. 

2.  If  there  was  no  residuary  estate  out  of  which  the  fund 
could  be  raised  to  finish  the  vessel,  it  would  not  have  passed 
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ifnder  the  will.     He  did  not  intend  to  give  an  unfinished  ves- 
sel to  the  state. 

3.  When  the  battery  was  finished,  it  was  to  be  offered  to 
the  state.     An  unfinished  vessel  wonld  have  been  of  no  use  to 

•the  state.     The  state  could  not  finish  the  vessel.     The  state 
could  not  appropriate  money  for  that  purpose. 

4.  The  intention  of  the  testator  can  only  be  ascertained  by 
looking  at  the  situation  from  his  standpoint. 

On  the  14th  of  April,  1841,  congress  authorized  the  con- 
struction of  a  war  steamer  for  harbor  defence.  Edwin  A. 
Stevens  saw  his  brother,  Robert  L.  Stevens,  from  that  time 
to  the  time  of  his  death,  devote  his  energies  and  his  money  to 
this  work.  Robert  L.  Stevens,  in  this  country  and  in  Europe, 
was  regarded  as  far  beyond  his  time  in  his  knowledge  on  this 
subject.  He  had  tested  the  power  of  iron  plate  to  resist  shot. 
Robert  L.  Stevens  died  in  1856,  and  Edwin  A.  Stevens 
endeavored  to  carry  out  his  brother  Robert's  views.  Edwin 
A.  Stevens  asked  congress  to  complete  the  vessel.  In  1861, 
there  was  a  report  of  a  board  of  examiners  against  completing 
the  vessel.  It  resulted,  in  July,  1862,  in  a  relinquishment 
of  the  vessel  by  congress.  Edwin  A.  Stevens  made  a  codicil 
to  his  will  in  1867.  He  then  went  to  Europe,  and  wanted 
to  sell  the  battery  to  a  foreign  government.  His  aim  was 
that  the  genius  of  his  brother  should  be  illustrated  by  the 
vessel. 

Under  such  circumstances,  his  intention  was  to  give  a  com- 
pleted vessel  to  the  state  of  New  Jersey,  to  be  disposed  of  by 
the  state.  The  state  could  dispose  of  the  completed  vessel  to 
the  government  of  the  United  States.  The  government  of 
the  United  States  had  refused  to  complete  the  vessel. 

The  vessel  could  remain  in  the  harbor  where  she  was  built, 
as  a  memorial  of  Robert  L.  Stevens.  1  8pence's  Eq.  Juns. 
667. 

It  being,  then,  the  object  to  ascertain  the  meaning  of  the 
words  as  used,  the  judge  or  a  jury  can  hardly  be  in  a  con- 
dition to  do  this,  and  to  apply  the  words  used  to  the  proper 
subject  and  the  proper  object,  and  in  the  proper  way,  unless 
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they  can  be  placed,  as  it  were,  in  the  position  of  the  parties 
wlio  used  the  words.  Accordingly,  it  is  the  settled  rule,  as 
regards  a  will,  vvhere  the  meaning  of  the  terras  is  not  posi- 
tively fixed,  that  evidence  may  be  given  as  to  all  the  sur- 
rounding circumstances  which  influenced  the  mind  of  the' 
person  who  executed  the  instrument ;  just  as,  to  understand 
the  meaning  of  any  writer,  we  must  first  be  apprised  of  the 
persons  and  circumstances  that  are  the  objects  of  his  allusions 
and  statements.  Indeed,  it  is  laid  down  as  the  duty  of  the 
court  to  make  all  proper  inquiries  for  this  purpose. 

Thus  the  state  of  the  testator's  funded  property  may  be- 
resorted  to  in  order  to  show  whether  a  bequest  of  stock  is 
pecuniary  or  specific.  Attorney- General  v.  Grote,  2  Russ.  &r 
M.  699. 

In  order  to  discover  the  intention  of  the  testator,  the  court 
may  put  themselves  in  the  place  of  the  party,  and  see  how 
the  terms  of  the  instrument  affect  the  property  or  subject 
matter.  With  this  view  evidence  is  admissible  of  all  the  cir- 
cumstances surrounding  the  author  of  the  instrument.  Leigh 
V.  Savage,  1  MeCart.  183,  Green,  C. ;  Van  Winkle  v.  Van 
Houten,  2  Gr.  Ch.  186  ;  White  v.  Executors  of  Oiden,  3  G^\ 
Ch.  362 ;  Anderson  v.  Ayres,  1  Hal.  Ch.  353;  Snyder  \, 
Warhasse,  3  Stock.  4.66. 

The  vessel  could  not  be  completed  for  $1,000,000  (page 
119,  line  10),  Samuel  B.  Dod.  William  W.  Shippen  (pages 
138,  139).  Report  of  McClellan  and  Newton  (page  34, 
line  35). 

5.  The  state  has  not  accej^ted  an  unfinished  vessel.  The 
state  has  not  declared  she  would  accept  an  imfinished  vessel. 

Page  32.  Proffers  to  state  as  soon  as  it  sliiill  be  finished. 
March  15th,  1869.     Page  43. 

April  1st,  1869.  Joint  resolution  of  the  state  of  IJew  Jer- 
sey.    Page  32,  line  27 ;  page  44. 

State  will  accept  when  finished  and  offered. 

July  1st,  1870.  Joint  resolution  of  congress,  consent  that 
the  state  of  New  Jersey  shall  receive  and  dispose  of  the  said 
ship  according  to  the  terms  and  conditions  of  said  bequest. 
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6.  The  finishing  the  vessel  was  a  condition  precedent  to  the 
vesting  of  the  legacy. 

VI.  The  executors  have  done  their  duty  as  to  the  battery. 

August  7th,  1868,  Edwin  A,  Stevens  died. 

As  to  battery.  Samuel  B.  Dod's  understanding  of  the 
plans  of  Mr.  Stevens  for  the  construction  of  the  battery. 
Page  112. 

The  executors  advised  with  Joseph  P.  Bradley,  counselor. 
His  advice :  "  That  we  were  obliged  to  go  on  and  complete 
the  battery,  whether  the  state  would  accept  it  or  not."  W.  W. 
Shippen,  page  116,  line  18;  page  135,  line  11. 

Executors  called  in  Gen.  George  B.  McCIellan  and  Isaac 
Newton.     Page  113,  lines  18,  31  ;  page  114,  line  1. 

Gen.  McCIellan,  because  he  had  become  familiar  with  Mr. 
Stevens's  views.     See  page  168. 

Letter  by  Gen.  McCIellan  to  Prussian,  Russian  and  Aus- 
trian governments. 

Page  173,  Exhibit  C  10.  Statement  made  by  Gen.  G.  B. 
McCIellan  and  Isaac  Newton  to  W.  W.  Shippen  and  S.  B. 
Dod,  at  meeting  in  February,  1869.  Estimate  of  cost  of 
completion,  $1,000,000.  Page  115,  line  7.  Evidence  in  re- 
lation to  this  exhibit.  Dod's  testimony,  page  183  ;  page  117, 
line  20,  to  end  of  page. 

Page  111,  line  30.  June,  1869.  Executors  and  two  com- 
missioners appointed  by  governor,  and  governor  present  at 
meeting.     Pages  11,  185. 

Page  119,  line  1.  Governor  and  commissioners  advised 
McClellan's  plan. 

Page  119,  line  13.  September  11th,  1871.  Amount  ex- 
pended on  battery,  by  executors,  $874;329.27. 

Exhibit  C  12,  page  188.  George  B.  McCIellan  to  W.  W. 
Shippen — $1,000,000  would  not  complete  the  vessel.  De- 
cember 4th,  1870. 

Page  120,  line  1  &c.  Would  cost  $325,000  more  than  a 
million  to  complete  the  vessel. 

Page  139,  line  20.  W.  AV.  Shippen— would  cost  $400,000 
or  $500,000  to  complete  the  vessel. 

32 


498  CASES  IN  CHANX^ERY.  [28  Eq. 

Stevens  v.  Shippen. 

VII.  The  charitable  devises  and  bequests  were  lawful,  and 
the  manner  in  which  they  have  been  carried  into  effect  has 
been  just  and  legal,  and  there  is  no  necessity,  on  the  part  of  a 
court  of  equity,  to  change  the  manner  of  administering  these 
trusts.  Will,  pages  6,  7,  8,  9.  Supplemental  bill,  pages  24, 
25,  26.  Answer  of  W.  W.  Shippen  and  S.  B.  Dod,  pages 
52,  58.     S.  B.  Dod's  testimony,  page  107. 

The  statute  of  4.0  ETizabeth,  called  the  "  statute  of  charita- 
ble uses,"  has  not  been  enacted  in  the  state  of  New  Jersey! 
We  have  no  mortmain  statute.  The  only  questions  involved 
are  whether  the  devises  and  bequests  are  for  proper  objects, 
such  as  would  be  approved  among  an  enlightened  and  Christ- 
ian people,  and  are  the  trusts  sufficiently  definite  to  be  carried 
into  effect.  ^  Kent  ^285 ;  McBride  v.  Elmer,  2  Hal.  Ch. 
108,  brief  of  Henry  W.  Green  ;  Norris  v.  Thomson,  4-  C.  E. 
ar.312;  Vidal  v.  Glrarcl,  2  How.  {8.  C.)  195,  opinion  of 
Mr.  Justice  Story;  Executors  of  Voorhes  v.  Executors  of 
Voorhes,  2  Hal.  Ch.  511,  brief  of  William  L.  Dayton,  and 
decree  of  court. 

In  the  case  of  Mr.  Stevens's  will,  the  executors  are  the 
trustees,  and  there  can  be  no  difficulty  on  that  point.  The 
trustees  can  direct  to  whom  the  tuition  shall  be  entirely  free, 
and  who  shall  pay.  This  cannot  avoid  the  charity.  A  parent 
that  is  able  gives  entire  support  to  his  child,  and  also  pays 
for  his  education.  To  afford  tlie  means  to  facilitate  educa- 
tion, without  giving  entire  support  and  education  to  the 
beneficiary,  would  probably  be  the  most  beneficial  exercise  of 
charity. 

The  opinion  of  the  court  in  Attorney- General  v.  Moore's 
Exrs.,  4-  C.  E.  Gr.  506,  is  sufficient  to  settle  this  case.  If 
tlie  objects  of  the  charity  are  lawful,  and  the  trust  is  suffi- 
ciently definite  to  be  carried  into  effect,  and  trustees  have  been 
appointed,  a  court  of  equity  does  not  interfere  except  to  cor- 
rect the  abuse  of  the  trust.  There  has  been  no  abuse  of  the 
trusts.  The  trusts  of  Mr.  Stevens's  will  are  valid,  independent 
of  the  statutes  of  Elizabeth,  by  the  common  law.  Girard  Will, 
2  How.  (8.  C.)  194,. 


1  Stew.]  OCTOBER  TERM,  1877.  499 

Stevens  v.  Shippen. 

In  the  case  of  the  institution  founded  by  Girard,  it  was  not 
a  free  school.  It  was  confined  to  a  particular  class.  They 
were  poor  white  male  orphans,  between  the  ages  of  six  and 
ten  years.     Vidal  v.  Girard's  Exrs.,  2  How.  131. 

Opinion  of  Justice  Story  in  that  case  (page  201)  :  "  And  in 
America,  it  has  been  thought,  in  the  absence  of  any  express 
legal  prohibitions,  that  the  donor  might  select  the  studies, 
as  well  as  the  classes  of  persons  who  were  to  receive  his 
bounty"  &c. 

Mr.  Stevens's  will  provides  for  a  building  "  suitable  for  the 
uses  of  an  institution  of  learning."  Page  8,  line  13.  The 
institution  was  designed  "  for  the  benefit,  tuition  and  advance- 
ment in  learning  of  the  youth  residing  from  time  to  time 
hereafter  within  the  state  of  New  Jersey."  The  plan  of  .the 
institution  was  not  to  establish  a  free  school. 

The  statute  of  ^  Elizabeth  expressly  provides  for  "schools 
of  learning."  2  Cokeys  Inst.  707.  "That  the  commissioners 
empowered  by  the  lord  chancellor  shall  inquire  "  &c.  "  as  to 
the  lands  "  &c.  "  given  by  well-disposed  people  for  relief  of 
aged,  impotent  and  poor  people ;  for  maintenance  of  sick  and 
maimed  soldiers  and  mariners,  schools  of  learning,  free  schools  " 
&c.     2  Roper  on  Leg.  1115,  1116. 

A  reference  is  made  to  the  act  entitled  "  An  act  to  incorpo- 
rate the  Stevens  Institute  of  Technology,"  approved  February 
15th,  1870.  P.  L.  p.  166.  Supplemental  bill,  page  24, 
]ine  30. 

The  legislature  of  Pennsylvania,  in  the  case  of  the  Girard 
will,  passed  enabling  acts,  giving  power  to  the  city  of  Phila- 
delphia to  execute  the  trusts.  2  How.  {8.  C.)  138 ;  Hadley 
V.  Hopkins,  I4,  Pick.  24,0,  253. 

It  is  a  rule  in  equity  that  a  gift  of  real  or  personal  estate, 
either  inter  vivos  or  by  will,  to  promote  education,  is  a  charity. 

2  Redfiekl  on  Wills  pp.  80S,  8O4,  §  60. 

Coggeshall  v.  Pelton,  7  Johns.  Ch.  292.  A  gift  to  the  town 
of  New  Rochelle  for  the  express  purpose  of  building  or  erect- 
ing a  town-house  for  transacting  town  business  held  to  be 
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a  good  trust.  Yet  the  town  might  be  compelled  to  purchase 
the  land,  and  would  be  obliged  to  maintain  the  building. 

Pickering  v.  Shotwell,  10  Pa.  St.  23.  A  bequest  to  be 
applied  under  the  direction  of  the  Society  of  Friends,  for  the 
distribution  of  good  books  among  poor  people,  held  valid. 

Attorney- General  v.  Lord  Londsdale,  1  Sim.  108  {2  Eng. 
Ch.  Rep.  109).  By  the  vice-chancellor :  "  The  institution  of 
a  school  for  the  sons  of  gentlemen  is  not,  in  popular  lan- 
guage, a  charity ;  but  in  view  of  the  statute  of  Elizabeth, 
all  schools  for  learning  are  so  to  be  considered ;  and  on  that 
ground  no  objection  can  be  made  to  the  trusts  of  the  deed 
of  1697." 

The  case  of  Attorney- General  v.  Clapham,  2  Vern.  387,. 
was  put  on  this  ground  by  the  lord  keeper :  "  This,  not  being 
a  free  school,  is  not  a  charity  within  the  provisions  of  the 
statute  of  Queen  Elizabeth,  and  consequently  the  inhabitants 
have  not  the  right  to  sue  in  the  name  of  the  attorney- 
general." 

This  case  does  not  apply,  because  the  "  institution  of  learn- 
ing "  in  the  Stevens  will  does  not  fall  within  the  class  of  free 
schools.  It  only  holds  that  the  name  of  the  attorney-general 
could  not  be  used.  The  note  to  the  case  shows  that  the 
lord  keeper  recommended  it  to  the  parties  to  submit  the 
matter  to  the  attorney-general.  The  case  of  the  Stevens 
will  is  not  brought  before  the  court  at  the  instance  of  the 
attorney-general . 

The  trust  was  definite,  and  could  be  carried  into  effect. 
It  has  been  carried  into  effect.  There  is  nothing  in  the 
devise  and  bequest  contrary  to  the  law  or  policy  of  the  state 
of  New  Jersey. 

Though  the  statute  of  Elizabeth  is  not  in  force  in  New 
Jersey,  the  trust  is  within  the  language  and  purpose  of  that 
statute.  This  court  will  not  declare  that  the  trustees  have 
departed  from  the  line  of  their  duty. 

VIII.  As  to  the  four  plots.  They  went  to  John,  Edwin,^ 
Kobert  and  Albert  Bayard,  the  foiir  sons  born  when  the  will 
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was  made,  and  Richard,  who  was  born  afterwards,  must  be 
excluded. 

"  My  executors  shall  divide  Castle  Point,  and  the  homestead  lot  and 
houses  thereon,  into  four  convenient  plots ;  they  shall  not  make  the  said 
plots  of  equal  value,  and  my  wife  shall  determine  which  one  of  my  sons 
shall  have  the  plot  on  which  my  mansion-house  stands ;  the  other  three 
plots  my  executors  shall  set  off,  one  to  each  of  my  three  sons  other  than 
the  one  to  whom  the  mansion-house  plot  is  assigned  by  my  wife  ;  the 
estate  of  each  son  in  said  plot  shall  be  a  fee  simple."     Page  6. 

"  The  rest  and  residue  of  my  estate,  both  real  and  personal,  whatsoever 
and  wheresoever  the  same  may  be,  subject  to  the  devises  and  bequests  in 
this  codicil,  and  of  course  excepting  out  of  Castle  Point  and  the  home- 
stead lot  and  the  houses  thereon,  I  give,  devise  and  bequeath  (instead  of 
the  devise  and  bequest  of  the  residue  of  my  original  will)  unto  my  said 
wife  and  children  born  and  to  be  born "  &c.  Residuary  clause,  page  10, 
line  36.     Supplemental  bill,  page  23,  line  30. 

Richard  Stevens  born  after  codicil.  The  birth  of  Richard, 
after  the  execution  of  the  codicil,  does  not  revoke  the  will. 

Nix.  Dig.  1031  §  20.  "Every  last  will  and  testament 
made  when  the  testator  had  no  issue  living "  &c.  This  not 
applicable.  The  testator  had  issue  living,  and  after-born 
issue  was  provided  for. 

Nix.  Dig.  1031  §  21.  An  after-born  child  comes  in  "  if 
neither  provided  for  by  settlement,  nor  disinherited  by  said 
testator"  &c. 

The  revocation  by  birth  of  an  after-born  child,  is  based  on 
the  principle  of  revocation  by  presumption.  It  is  an  impli- 
cation or  presumption  of  law.  If  the  testator  makes  pro- 
vision for  children  born  after  the  execution  of  the  will,  the 
presumption  fails. 

The  word  "  settlement "  in  the  statute  is  answered  by  the 
word  "  will." 

The  residuary  clause  gives  to  the  children  born  and  to  be 
born,  to  the  sons,  two  shares  each.  Page  10,  bottom;  page 
11,  top. 

How  wills  are  revoked.  Nix.  Dig.  1028  §  2.  This  copy 
of  29  Car.  II.     3  Bac.  Ahr.  tit.  "  Wills  "  J. 

1  Jarman  on  Wills  106  oh.  7.     "  Nor  did  the  birth  of  a 
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child  alone  revoke  a  will  made  after  marriage,  since  a  married 
testator  must  be  supposed  to  contemplate  such  event;  and 
the  circumstances  that  the  testator  left  his  wife  enceinte,  with- 
out knowing  it,  was  held  not  to  impart  to  the  posthumous 
birth  any  revoking  effect."  Citing  Doe  v.  Barford,  4-  M'  & 
S.  10;  2  Greenl.Ev.  §  684. 

1  Jaivnan  109  eh.  7.  "  Marriage  and  the  birth  of  issue 
do  not,  in  regard  to  such  wills,  absolutely,  but  merely  pre- 
sumptively, produce  revocation,  and  the  presumption  may  be 
repelled  by  circumstances  demonstrative  of  a  contrary  inten- 
tion on  the  part  of  the  testator.  The  best  possible  evidence 
of  this  is  a  provision,  in  the  will  itself,  for  the  future  wife 
and  children,  which,  whatever  its  amount,  unequivocally 
shows  that  the  testator  contemplated  the  possibility  of  his 
standing  in  the  marital  and  parental  relations." 

In  the  ecclesiastical  courts  it  was  held  that  "  the  will  re- 
mained unrevoked  where  the  wife  and  children  were  provided 
for  by  settlement.'^ 

The  British  act  of  July  3d,  1837  (7  Will,  and  1  Vie.  c, 
26  ;  Apjyendix  to  2  Jarman  on  Wills  752,  760  ^  19  of  Statute) : 
"  That  no  will  shall  be  revoked  by  any  presumption  of  an 
intention  on  the  ground  of  an  alteration  in  circumstances." 

Tomlinson  v.  Tomlinson,  1  Ashm.  224-.  The  birth  of  a  child 
after  the  making  of  a  will,  not  provided  for  in  such  will, 
was  of  itself  a  revocation  of  such  will,  under  the  act  of 
1794. 

PI.  21  of  the  statute  of  icill.'^.  Nix.  Dig.  10-31,  was  passed 
28th  of  December,  1824.  Harrison'' s  Compilation  90.  A 
supplement  to  an  act  concerning  wills,  passed  Xovember  16th, 
1795. 

This  act  is  to  be  construed  with  reference  to  all  its  pro- 
visions. 

Section  1.  Where  a  will  is  made  when  "  no  issue  living, 
wherein  any  issue  he  might  have  is  not  provided  for  or  men- 
tioned." 

Section  2  relates  to  after-born  children  after  will  made,  and 
not  provided  for  by  any  settlement. 
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It  had  been  previously  decided  by  the  English  courts  that 
a  settlement  would  obviate  the  presumption  of  revocation  by 
reason  of  children  born  after  the  making  of  a  will,  because 
such  children  were  provided  for  by  settlement.  Bac.  Ahr.  tit. 
'^Wllls^'  %  7  G,  ^^ Revocation  by  Change  of  Circumstances;" 
Kenehel  v.  Scrafton,  2  East  oo'O. 

The  testator  made  a  will,  and  provided  for  children  of  B., 
with  whom  he  cohabited,  and  afterwards  married  B.  Such 
marriage  and  birth  of  children  after  the  will,  not  a  revoca- 
tion, because  of  the  provision  by  the  will.  7  Ld.  Ellenbo- 
rough,  opinion,  p.  539  &c. 

1  Redfield  Ch.  7,  "Revocation  of  Wills,"  p.  295,  note.  ''  It 
seems  to  us  that  in  this  class  of  cases  the  instrument  whereby 
such  issue  is  provided  for  after  the  death  of  the  testator  may 
justly  be  regarded  as  of  a  testamentary  character,  and  virtually 
forming  a  part  of  the  testamentary  act"  &c. 

The  case  o?  Kenehel  v.  Scrafton,  2  East  5Jf.l,  puts  the  ground 
thus  :  "  But  on  whatever  grounds  this  rule  of  revocation  may 
be  supposed  to  stand,  it  is  on  all  hands  allowed  to  apply 
only  in  cases  where  the  wife  and  children,  the  new  objects 
of  duty,  are  wholly  unprovided  for,  and  whei'e  there  is  an 
entire  disposition  of  the  whole  estate  to  their  exclusion  and 
prejudice." 

The  whole  object  of  the  act  of  December  28th,  1824,  was 
to  provide  for  after-born  children  not  previously  provided  for, 
either  by  settlement  or  by  will.  The  attention  of  the  drafts- 
man of  the  act  had  been  called  to  the  cases  in  which  a  previous 
settlement,  providing  for  children  to  be  born,  overturned  any 
presumption  of  revocation  by  the  birth  of  children  after  the 
execution  of  the  will,  which  after-born  children  were  not  pro- 
vided fbr  by  the  will. 

3  Rev.  Stat.  N.  Y.  p.  1J^5  §  U.  "  Whenever  a  testator 
shall  have  a  child  born  after  the  making  of  his  will,  either 
in  his  lifetime  or  after  his  death,  and  shall  die  leaving  such 
child  so  after-born  unprovided  for  by  any  settlement,  and 
neither  provided  for  nor  in  any  way  mentioned  in  his  will, 
every  such  child  shall  succeed  to  the  same   portion  of  the 
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father's  real  and  personal  estate  as  would  have  descended  or 
been  distributed  to  such  child  if  the  father  had  died  intestate, 
and  shall  be  entitled  to  recover  the  same  portion  from  the 
devisees  and  legatees  in  proportion  to  and  out  of  the  parts 
devised  and  bequeathed  to  them  by  such  will. 

On  thia  point  I  have  no  instructions  from  any  of  the 
parties,  and  have  gone  into  tlie  matter  because  it  is  a  question 
involved. 

J//-.  Walter  L.  Clarkson,  of  Xew  York,  for  the  heirs  of 
Robert  L.  Stevens,  deceased. 

The  foundation  of  the  claim  of  the  heirs-at-law  of  Robert 
L.  Stevens  is  the  following  resolution  of  congress  : 

"A  resolution  releasing  to  the  heirs-at-law  of  Robert  L.  Stevens,  deceased, 
all  the  right,  title  and  interest  of  the  United  States  in  and  to  Stevens 
Battery. 

"Resolved,  Bv  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  congress  assembled,  that  all  the  right,  title  and  in- 
terest of  the  United  States  in  and  to  Stevens  Battery  be  and  the  same  are 
hereby  leleased  and  conveyed  to  the  heirs-at-law  of  the  said  Robert  L. 
Stevens,  or  their  legal  representatives.  Approved  July  17th,  1862."  Case 
page  29. 

I.  What  were  the  rights  of  the  United  States  ? 
II.  What  are  the  rights  of  the  heirs-at-law  under  the  said 
resolution  of  congress  ? 

I.  The  rights  of  the  United  States  arose  as  follows :  by 
an  act  of  the  congress  of  the  United  States,  approved  April 
14th,  1842,  entitled  "An  act  authorizing  the  construction  of 
a  war  steamer  for  harbor  defence,"  it  was  enacted  : 

"  That  the  secretary  of  the  navy  be  and  he  is  hereby  authorized  to  enter 
into  contract  with  Robert  L.  Stevens  for  the  construction  of  a  war  steamer, 
shot  and  shell  proof,  to  be  built  principally  of  iron,  upon  the  plan  of  said 
Stevens;  provided,  that  the  whole  cost,  including  the  full  armament, 
engines,  boilers  and  equipments,  in  all  respects  complete  for  service,  shall 
not  exceed  the  average  cost  of  the  steamers  Missouri  and  Mississippi"  ('  ase 
page  54),  viz.,  $586,717.8-1.     Case  page  79. 

A  contract  was  accordingly  entered  into,  bearing  date  the 
10th  of  February,  1843,  between  Abel  P.  Upshur,  secretary 
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of  the  navy,  of  the  one  part,  and  said  Robert  L.  Stevens  of 
the  other  part.  And,  as  this  contract  was  found  to  be  "  too 
loose  and  indefinite,"  a  second  contract  was  made,  dated  the 
14th  day  of  November,  1844,  between  John  Y.  Mason,  sec- 
retary of  the  navy,  of  the  one  part,  and  .Robert  L.  Stevens 
of  the  other  part.  And  a  third  contract  was  made  between 
the  latter  parties  the  9th  day  of  September,  1848,  merely  to 
extend  the  time  for  completing  the  vessel  four  years. 

In  the  contract  dated  the  14th  day  of  November,  1844, 
there  is  this  agreement : 


"And  it  is  hereby  further  stipulated  and  agreed  that  the  said  Robert 
L.  Stevens,  in  lieu  of  other  security  for  the  faithful  performance  of  this 
contract  on  his  part,  shall  make  to  the  United  States  a  good  and  sufficient 
mortgage,  which  cannot,  in  any  way,  be  affected  by  previous  mortgages 
or  by  previous  judgments  against  the  said  Stevens,  on  all  the  land,  docks, 
wharves,  ships,  and  all  their  appurtenances,  belonging  to  and  embraced 
within  the  establishment  at  Hoboken,  New  Jersey,  at  which  the  said  war 
steamer  is  to  be  constructed,  with  ample  power  to  enter  upon  and  sell  the 
same,  in  case  of  failure  on  the  part  of  the  said  Stevens  to  fulfill  his  part  of 
this  contract,  and  that  of  which  this  is  explanatory,  or  so  much  thereof 
as  shall  be  necessary  to  complete  any  deficiencies  on  the  part  of  the  said 
Stevens."     Case  page  78. 

Said  mortgage  is  recorded  in  the  office  of  clerk,  at  Hudson 
City,  Liber  5  page  232. 

The  contract  also  contains  the  following  stipulation : 

'The  said  Eobert  L.  Stevens  and  John  Y.  Mason,  as  secretary  of  the 
navy  department  of  the  United  Stales,  do  further  stipulate  and  agree  that 
the  secretary  of  the  navy  shall  appoint,  and  the  said  Stevens  shall  admit 
within  his  establishment  for  building  said  war  steamer,  some  person  or 
persons,  whose  duty  it  shall  be  to  attend  at  thfe  works  of  the  said  Stevens, 
or  where  the  said  war  steamer,  engines  and  machinery  are  to  be  built, 
and  to  receive  and  receipt  for,  on  account  of  the  navy  department  of  the 
United  States,  all  materials  of  every  description  which  shall  be  delivered 
therein  for  constructing  the  said  war  steamer,  her  engines,  boilers,  and  all 
their  dependencies  ;  which  materials,  when  so  received  and  receipted  for, 
shall  be  distinctly  marked  with  the  letters  '  U.  S.,'  and  shall  become  the 
property  of  and  belong  to  the  United  States."     Case  page  77. 
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It  cannot  be  denied,  then,  that  the  United  States,  by  the 
express  agreement,  owned  all  the  materials  thus  delivered 
for  the  construction  of  this  war  steamer,  and  had  a  mortiraore, 
with  power  of  sale,  "  on  all  the  land,  docks,  wharves,  ships, 
and  all  their  appurtenances,  belonging  to  and  embraced 
within  the  establishment  at  Hoboken."  Scudder  v.  Calais 
Steamboat  Co.,  1  Cliff.  S70. 

These  rig-hts  continued  in  the  United  States  until  "  released 
and  conveyed"  by  said  resolution  of  July  17th,  1862,  to 
"  the  heirs-at-law  of  said  Robert  L.  Stevens,  or  their  legal 
representatives." 

II,  What  are  the  rights  of  the  "  heirs-at-law  or  their  legal 
representatives,"  under  this  resolution  or  private  act  of  con- 
gress ? 

1.  Does  the  term  "  heirs-at-law  or  their  legal  representa- 
tives," mean  a  particular  legatee,  and  is  it  indefinite  as  des- 
ignating grantees  ? 

2.  Can  any  money  spent  subsequently  upon  the  battery 
afPect  this  mortgage  given  to  the  United  States,  and  assigned 
to  the  heirs  by  this  resolution — and  does  it  cover  improve- 
ments ? 

?>.  Can  the  doctrine  of  merger  apply  ? 

4.  What  is  the  effect  of  the  law  of  July  1st,  1870? 

5.  Have  any  of  the  heirs-at-law  been  guilty  of  laches  ? 

6.  Is  this  a  gift  to  the  heirs  as  joint-tenants,  and  to  a  class 
as  such  ■? 

7.  The  gift  is  to  the  state  of  Xew  Jersey,  when  finished. 
Case  page  9. 

8.  Is  the  legacy  to  the  state  of  Xew  Jersey  a  specific 
legacy  ? 

9.  The  money  paid  by  the  United  States  must  be  returned. 

10.  The  executors  of  Edwin  A.  Stevens,  having  converted 
to  their  own  use  the  property  of  the  other  heirs,  must  also 
account  for  the  value  of  said  property  from  the  time  of  such 
conversion. 

1.  There  is  nothing  on  the  face  of  the  resolution  of  July 
17th,    1862,   to   excite   doubt ;    there   can    therefore    be   no 
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patent  ambiguity.  And  there  are  not  two  sets  of  "  heirs-at- 
law  or  their  legal  representatives  "  that  claim  this  gift ;  there 
is  therefore  no  latent  ambiguity.  Gi'ant  v.  Naylor,  If,  Cranch 
235. 

But  it  is  claimed,  because  Robert  L.  Stevens  left  his  inter- 
est in  the  battery  to  Edwin  A.  Stevens,  the  United  States 
must  have  made  a  mistake  when  they  left  him  only  an  equal 
share  with  the  others  ;  and  even  admitting,  for  the  sake  of  the 
argument,  that  there  was  a  mistake,  it  is  a  mistake  of  congress 
and  no  court  can  rectify  it.  Ih.;  Weatherhead' s  Lessees  v. 
Barkerville,  11  How.  8'29. 

And,  says  Chief-Justice  Marshall,  in  Rutherford  v.  Greene^ 

2  Wheat.  196 :  "  No  general  terms  intended  for  property,  to 
which  they  may  be  fairly  applicable  and  not  pai'ticularly  ap- 
plied by  the  legislature ;  no  silent,  implied  and  constructive 
repeals  ought  ever  to  be  so  understood  as  to  divest  a  vested 
right." 

This  law,  being  an  appropriation  of  money,  was  read  three 
times,  both  in  the  senate  and  house  of  representatives,  and 
printed  four  or  five  times  in  the  Congresfiional  Globe.  Would 
not,  therefore,  any  mistake  have  been  discovered  if  it  had 
existed  ? 

In  Den  v.  Reid,  10  Pet.  527,  Judge  McLean  says :  "  But 
it  is  not  for  the  court  to  say,  where  the  language  of  the  stat- 
ute is  clear,  that  it  shall  be  so  construed  as  to  embrace  cases, 
because  no  good  reason  can  be  assigned  why  they  were  not 
excluded  from  its  provisions.  We  are  unable  to  say  why  the 
benefit  of  this  statute  was  given  to  those  who  held  under  deeds 
proved  by  the  subscribing  witness,  and  withheld  from  those 
whose  deeds  were  proved  by  the  acknowledgment  of  the 
grantor.  In  most  cases,  if  not  in  all,  proof  by  acknowledg- 
ment would  be  deemed  more  satisfactory  than  by  witnesses ; 
but  the  legislature  having  made  a  distinction  between  the 
cases,  whether  it  was  intentional  or  not,  reasonable  or  unrea- 
sonable, the  court  are  bound  by  the  clearly  expressed  language 
of  the  act."  To  the  same  effect,  Benton  v.  Wickunre,  SJ/.  N. 
Y. 
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To  claim  that  this  resolution  means  only  one  person,  the 
term  "  heirs-at-law "  must  be  altered  to  "  heir-at-law,"  and 
"their  legal  representatives"  to  "his  legal- representative." 
And,  says  Blackstone :  "An  act  of  parliament  cannot  be  al- 
tered, amended,  dispensed  with,  suspended  or  repealed,  but  in 
the  same  forms,  and  by  the  same  authority  of  parliament ;  for 
it  is  a  maxim  in  law  that  it  requires  the  same  strength  to  dis- 
solve as  to  create  an  obligation."  Book  1  p.  285.  And  the 
same  reasoning  applies  to  an  act  of  congress. 

Such  a  claim  takes  property  away  from  twelve  persons  and 
gives  it  to  one  individual,  in  direct  violation  of  the  constitu- 
tion of  the  United  States.     Fifth  Amendment. 

"  Legislative  grants  may  convey  lands  without  making  use 
of  technical  words  required  in  a  deed."  Rutherford  v.  Gh'eene, 
2  Wheat.  196. 

After  changing  the  words  "  heirs  or  their  legal  represent- 
atives "  from  the  plural  to  the  singular,  it  is  further  claimed 
that  it  must  be  altered  to  "  legatee ; "  and  as  Robert  L.  Ste- 
vens left  several  legacies,  the  name  of  the  particular  legatee 
would  also  have  to  be  mentioned  for  him  to  take  the  whole 
gift ;  "  but  as  [congress  has]  constituted  the  writing  to  be 
the  only  outward  and  visible  expression  of  their  meaning, 
no  other  words  are  to  be  added  to  it  or  substituted  in  its 
stead."  1  Greenl.  Ev.  386  §  277  ;  Gibbons  v.  Ogden,  3  Hal. 
295. 

"  The  assigned  reason  may  aid  in  the  construction  of  doubt- 
ful words,  but  cannot  warrant  the  rejection  of  words  that  are 
clear."      Wms.  on  Exrs.  933. 

The  term  "  heirs-at-law  or  their  legal  representatives "  is 
not  uncertain,  for  the  law  points  them  all  out,  and  they  are 
all  named  in  this  bill.  Page  92.  And  Chief-Justice  Mar- 
shall says,  in  Hunt  v.  Wickliffe,  2  Pet.  201,  where  this  same 
objection  was  urged :  "  We  do  not  think  the  technical 
objection  to  substituting  a  legal  description,  which  cannot 
be  misunderstood,  for  the  more  definite  description  by  the 
proper  names  of  the  persons  who  are  heirs,  is  of  such  sub- 
stantial  importance  as  to  vitiate  the  transaction."     In  this 
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case  the  decisions  oF  the  Unte'l  t'^tates  coJirts  are  "final  and 
obligatory."  Crreene  v.  NeaVs  Lessee,  6  Pet.  299.  "  A  grant 
to  the  heirs-at-law  of  a  person  deceased  is  valid."  Comyn 
Dig.  tit.  "  Gfrant "  B.  1 ;  Shaw  v.  Land,  12  Mass.  Jf.Jf7. 

2.  It  is  expressly  agreed  that  this  mortgage  shall  be  pre- 
ferred to  all  prior  mortgages  and  prior  judgments  (Case  page 
78) ;  and  can  subsequent  judgments  or  liens  be  placed  in  a 
better  position  ? 

The  mere  statement  of  these  facts  is  a  sufficient  answer  to 
the  proposition  that  the  moneys  expended  by  the  United 
States,  and  those  spent  by  Edwin  A.  Stevens  or  his  executors, 
on  the  battery,  should  be  paid  in  proportion,  or  'pro  rota. 

The  case  of  Hughes  v.  Edwards,  9  Wheat.  4-89,  decides 
that  a  mortgage  covers  all  improvements. 

Robert  L.  Stevens  and  Edwin  A.  Stevens,  having  made 
efforts  "to  devise,  construct  and  finish  the  said  vessel" 
(Case  pages  54,  28,  60)  for  the  government  of  the  United 
States,  and  Edwin  A  Stevens's  executors  having  spent  money 
for  the  same  purpose,  they  are  answerable  for  default  and 
failure  to  carry  out  the  agreement;  and  all  moneys  spent  by 
them  subsequent  to  those  spent  by  the  government,  cannot 
be  preferred  to  this  mortgage.  Ruff  v.  JRinaldo,  55  N.  Y. 
664,. 

"The  executors  and  administrators  so  completely  represent 
their  testator  or  intestate  that  every  bond  or  covenant,  or  con- 
tract of  the  deceased,  includes  them,  although  they  are  not 
named  in  the  terms  of  it,  for  the  executors  or  administrators 
of  every  person  are  implied  in  himself."  Wms.  on  Exrs. 
1465,  1409  ;  Parsons  on  Cont.  110  ;  2  Bl.  Com.  243. 

"  Whatever  is  the  state  of  liability  of  the  party  himself  at 
his  death  must  be  the  state  of  liability  to  be  considered  upon 
questions  between  those  representing  him  after  his  death." 
Taylor  on  Preo.  of  Wills  150,  535. 

Robert  L.  Stevens  agreed  to  spend  his  own  money,  if  neces- 
sary, and  Edwin  A.  Stevens  spent  his  money  on  a  battery  of 
his  own.     Case  pages  80,  173, 
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4,  The  law  of  July  1st,  1870,  is  not  inconsistent  with  the 
resolution  of  July  17th,  1862,  for  it  was  simply  enacted  to 
clear  up  doubts  which  had  been  suggested  as  to  the  right  of 
the  state  of  New  Jersey  receiving  a  ship-of-war  in  time  of 
peace,  under  article  I  §  10  of  the  constitution  of  the  United 
States.     Case  page  33. 

It  does  not  pretend  to  decide  that  the  state  takes  anything, 
for  the  body  of  the  act  is  in  these  words :  "  That  the  consent 
of  congress  is  hereby  given  that  the  state  of  Xew  Jersey  shall 
receive  and  dispose  of  the  said  ship,  according  to  the  terms 
and  conditions  of  said  bequest ;"  and  it  seems  absurd  to  argue 
that  it  means  a  gift  of  the  battery  by  the  United  States  to  the 
state  of  New  Jersey,  especially  when  the  preamble  contains 
these  words :  "  The  United  States  having  previously  relin- 
quished all  claim  to  said  ship." 

The  fact  that  the  preamble  states  that  "  Edwin  A.  Stevens 
was,  in  his  lifetime,  owner  of  the  ship,"  means  part  owner. 
Or  else  it  might  as  well  be  argued,  from  the  words  following, 
"  large  sums  of  money  were  spent  by  his  brother  and  him- 
self," that  not  a  cent  was  spent  by  the  United  States ;  whereas 
the  contrary  is  admitted  by  all  the  parties  to  this  suit. 

To  make  this  resolution  mean  a  gift,  it  would  have  to  be 
altered  even  more  than  the  resolution  of  July  17th,  1862,  if 
changed  to  mean  a  pai'ticular  legatee, 

5,  Have  any  of  the  heirs-at-law  been  guilty  of  laches  ? 
Says  Chief- Justice  Parsons,  in  Stoughton  v.  Baker  &  Vose,  Jf. 
Mass.  522 :  "  No  laches  can  be  imputed  against  the  govern- 
ment, and  against  it  no  time  runs  so  as  to  bar  rights."  And 
^'  nullum  tempus  occurrit  regi "  applies  to  the  goverment. 
Gilbert  v.  People,  18  Johns.  227 ;  4-  Bac.  Abr.  Jf.61 ;  People 
v,  Siiperi^isors  of  Columbia,  10  Wend.  363 ;  4-  N-  Y-  508. 
Nor  against  the  five  nonresident  heirs.  Stai.  of  N.  J.  ch.  8 
tit.  418. 

The  rights  of  the  United  States  were  not  given  to  the 
heirs-at-law  until  July  17th,  1862,  and  this  bill  was  filed 
December  21st,  1868,  thus  leaving  only  about  five  years  and 
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a  half  to  impute  laches  to  any  of  the  heirs,  instead  of  sixteen, 
under  this  sealed  instrument. 

But  even  admitting  laches  could  be  imputed  to  the  United 
States,  the  last  payment  was  made  under  this  sealed  con- 
tract December  14th,  1855,  and  Edwin  A.  Stevens  and  his 
executor  have  been  endeavoring  to  complete  it  ever  since. 
Case  pages  28,  54,  60. 

"  When  a  purchaser  goes  into  possession,  the  vendor  is  his 
trustee  for  the  title  and  his  cestui  que  trust  for  the  purchase- 
money  ;  and  in  this  case  the  court  enforced  both  trusts  after 
the  lapse  of  twenty  years."     Boone  v.  Chiies,  10  Pet.  177. 

"  Mere  lapse  of  time  constitutes  of  itself  no  bar  to  the  en- 
forcement of  a  subsisting  trust."  Oliver  v.  Piat,  3  How.  ^11 ; 
Jlichoud  V.  Glrod,  4-  Hoio.  561 ;  Provost  v.  Gratz,  6  Wheat. 
J^97. 

"  Both  the  mortgagor  and  the  mortgagee  are  treated  in 
equity  as  trustees,  and  neither  will  be  permitted,  while  in 
the  possession  of  the  estate,  to  do  any  act  which  will  essen- 
tially injure  the  rights  of  the  other  party."  Willard's  Eq. 
Jur.  ^^7. 

"  If  a  mortgage  is  duly  recorded,  it  is  not  laches  for  the 
mortgagee  to  be  silent  concerning  it ;  and  he  is  not  thereby 
precluded  from  asserting  it  against  a  purchaser  without  actual 
notice."     Dick  v.  Balch,  8  Pet.  30. 

In  this  case  the  mortgage  was  part  of  the  contract,  and 
recorded  ;  and  it  is  notice  to  all  the  world. 

The  executors  admit  themselves  to  be  trustees  (Case  page 
59) ;  and  desire,  if  a  sale  takes  place,  that  the  rights  of  none 
of  the  parties  shall  be  injured.  Case  page  70.  2  Greenl. 
Ev.  387. 

There  can  be  no  laches  in  waiting  while  a  contract  is  being 
executed.     Case  page  28  &c.     7  Johns.  Ch.  134- 

This  mortgage  was  not  to  be  canceled  and  returned  until 
the  contract  was  faithfully  performed.     Case  page  81. 

6.  This  is  a  gift  to  the  heirs  as  joint  tenants,  and  to  a  class 
-as  such. 
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This  is  a  gift  to  all  the  heirs  as  joint  tenants,  and  embraces 
the  unities  of  title,  time,  interest  and  possession,  necessary  to 
constitute  such  a  tenancy.  2  Bl.  Com.  180  and  note  3  by 
Sharsicood  ;  Putnam  v.  Putnam,  If,  Bradf.  308. 

In  Dich  V.  Laey,  S  Beav.  2 14-,  there  was  a  gift,  in  a  will, 
to  Lady  M.  for  life,  Avith  remainder  to  her  nieces,  the  daugh- 
ters of  B. ;  and  it  was  held  by  Lord  Langdale,  M.  R.,  that 
the  nieces  took  absolute  interests  and  in  joint  tenancy. 

Chancellor  Walworth  says,  in  Hannan  v.  Osborn,  If.  Paige 
34-1 :  "  By  the  common  law,  a  devise  to  a  man  and  his 
children,  as  an  immediate  gift  to  both,  was  held  to  be  a  devise 
to  the  parent  and  his  children  jointly.  If  there  were  children 
in  existence  at  the  time,  it  was  held  they  took  jointly  with 
the  parent." 

This  is  a  gift  to  a  class  without  naming  them ;  and  "  a 
gift  to  a  class  (without  naming  them)  implies  an  intention 
to  benefit  those  who  constitute  the  class,  and  to  exclude  all 
others ;  but  a  gift  to  individuals,  described  by  their  several 
names  and  descriptions,  though  they  may  together  consti- 
tute a  class,  implies  an  intention  to  benefit  the  individuals 
named."  Lord  Cottenham  in  Barber  v.  Barber,  3  Myl.  & 
Or.  688. 

A  gift  to  the  testator's  three  sisters,  or  their  children,  was 
held  to  be  a  gift  to  the  whole  class  of  the  daughters  and  the 
children  equally.      Wms.  on  JExrs.  1221. 

The  statute  of  1812  (i^eu.  Stat.  650),  making  all  joint  ten- 
ancies tenancies  in  common,  applies  only  to  real  estate.  See 
Putnam  v.  Putnam,  supra,  where  a  similar  act  was  passed  in 
the  state  of  Xew  York.  The  word  "  estate  "  in  the  act  means : 
"  Estate — that  title  or  interest  which  a  man  hath  in  lands  or 
tenements."     Jacob\s  Law  Did. ;   Tomlins  Law  Diet. 

Lord  Coke  says  :  "  Estate  signifies  such  inheritance,  free- 
liold,  term  of  years,  tenancy  by  statute  merchant,  staple, 
elegit,  or  the  like,  as  any  man  hath  in  lands  or  tenements." 
Co.  LiU.  §  650,  345  a. 

7.  The  gift  is  to  the  state  of  Xew  Jersey  ichen  finished. 
Case  page  9. 
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(a)  "  The  terras  'if/  *  when/  '  in  case/  or  '  provided ' — 
these  expressions  annex  the  time  to  the  substance  of  the  legacy, 
and  make  the  legatee's  right  depend  upon  his  being  alive  at 
the  time  fixed  for  its  payment."  "  The  only  exception  is 
where  the  person  takes  the  intermediate  interest."  Wms.  on 
Ex7^s.  1052,  1058,  1060  ;  Pater  son  v.  Ellis,  11  Wend.  259. 

"And  if  a  contingent  legacy  be  left  to  one,  as  when  he  at- 
tains, or  if  he  attains,  the  age  of  twenty-one,  and  he  dies  before 
that  time,  it  is  a  lapsed  legacy."     2  Bl.  Coin.  513. 

(b)  The  million  dollars  was  not  sufficient  to  finish  the  bat- 
tery. 

"  The  impracticability  of  the  performance  will  be  a  bar  to 
the  claim  of  the  legatee."  Wms.  on  Exrs.  1086.  In  Willard's 
Eq.  525,  it  is  stated :  "  But  in  all  cases  of  personal  legacies, 
where  there  is  a  devise  over,  whether  the  condition  be  pre- 
cedent or  subsequent,  the  right  of  the  devisee  over  will 
prevail  against  that  of  the  legatee,  if  the  condition  be  not  per- 
formed." 

(c)  If  the  gift  ever  took  effect,  it  was  upon  the  death  of 
Edwin  A.  Stevens,  August  7th,  1868,  aud  the  consent  of  con- 
gress was  not  given  until  July  1st,  1870. 

If  the  state  could  take  the  battery  for  nearly  two  years, 
without  the  consent  of  congress,  why  not  for  fifty  years  ? 

*'  In  the  instances  of  conditions  requiring  marriage  with 
consent  of  executors  or  trustees,  it  has  been  decided  that  such 
consent  must  be  obtained  before  or  at  the  marriage ;  for  a  sub- 
sequent  approbation  by  the  executors  &c.  will  not  be  a  per- 
formance of  the  condition."     Wms.  on  Exrs.  1097. 

o.  Is  the  legacy  to  the  state  of  Ne%v^  Jersey  a  specific  legacy  ? 

This  is  a  specific  legacy,  the  Stevens  Battery,  and  "  can 
only  be  satisfied  by  the  delivery  of  the  identical  subject." 
Wms.  on  Exrs.  99.^  ;  Dayton  on  Surr.  38 Jf, ;   Touchstone  4^3. 

"  The  ordinary  criterion  of  a  specific  bequest  is  that  it  is 
liable  to  ademption."     Wms  on  Exrs.  1001. 

"  The  word  '  ademption,'  when  applied  to  specific  legacies 
of  stock  or  of  money,  or  securities  for  money,  must  be  con- 
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sidered  as  synonymous  M'ith  the  word  'extinction.'  For  it 
should  be  observed  that  if  stock,  securities,  or  money  so  be- 
queathed be  sold  or  disposed  of,  there  is  a  complete  extinction 
of  the  subject,  and  nothing  remains  to  which  the  words  of  the 
will  can  apply"  {3  Bro.  C.  C.  432,  ed.  by  Belt);  for,  if  the 
proceeds  from  such  sale  or  disposition  were  to  be  substituted 
and  permitted  to  pass,  the  effect  would  be  (as  expressed  by  a 
learned  judge)  to  convert  a  specific  into- a  general  legacy.  9 
Ves.  360 ;  Taylor  on  Prec.  of  Wills  52.  The  same  reasoning 
applies  to  goods  &c.     Id.  58. 

In  Green  v.  Simonds  (1  Bro.  C.  C.  129  note)  the  testator 
bequeathed  to  C.  all  his  books  at  his  chambers  in  the  Temple  ; 
he  afterwards  removed  his  books  into  the  country,  and  the 
act  was  held  to  extinguish  the  legacy. 

So,  also,  in  Haseltine  v.  Haseltine,  3  Madd.  276,  the  be- 
quest was  of  all  the  testator's  household  goods,  plate,  linen 
and  china,  and  all  the  wine  and  other  liquors,  goods  and  chat- 
tels whatsoever,  which  should  be  in  or  about  his  dwelling- 
houseat  B,  and  C.  at  the  time  of  his  death  ;  and  also  his  coach 
and  other  carriages,  with  his  horses  and  all  his  live  stock  at  C. 
After  this  the  testator  took  a  house  in  D.,  and  removed  to  it 
the  gi'eater  part  of  his  furniture  from  his  house  at  B.  This 
removal  was  adjudged  to  be  an  ademption.  Also,  to  the  same 
effect,  Colleton  v.  Garth,  6  Sim.  19. 

The  bequest  is  of  the  Stevens  Battery,  a  specific  thing,  and 
it  cannot  be  cut  into  sections,  and  one  of  them  given  to  the 
state  of  Xew  Jersey,  if  Edwin  A.  Stevens  did  not  own  the 
whole,  but  only  one-twelfth  with  the  other  heirs. 

If  it  must  be  sold,  and  one-twelfth  of  the  proceeds  given  to 
the  state,  that  would  be  converting  a  specific  in^^o  a  general 
legacy. 

9.  The  interest  of  the  United  States,  at  the  time  of  this  gift, 
was  simply  a  debt,  secured  by  a  mortgage,  and  by  the  above 
provision  in  the  contract  as  to  ownership  (Case  page  56)  ;  be- 
cause Robert  L.  Stevens  had  failed  to  deliver  the  vessel  as 
agreed.     Case  page  87. 
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In  an  analogous  case,  Judge  Sutherland  says :  "  The  plain- 
tiff paid  his  money  on  account  of  a  contract  for  the  purchase 
of  the  brig  of  the  defendant  and  her  other  owners.  The  con- 
sideration, therefore,  failed,  and  he  is  entitled  to  receive  it 
back."     Murray  v.  Richards,  1  Wend.  58. 

In  ^5  N.  Y.  277,  Judge  Davies  says :  "  The  only  addi- 
tional case  needful  to  refer  to,  is  that  of  Trustees  of  Trenton 
V.  Bennett,  3  Dutch.  514"  In  that  case,  a  person  had  con- 
tracted with  the  owner  of  a  lot  to  build,  erect  and  complete  a 
building  thereon,  and,  by  reason  of  a  latent  defect  in  the  soil, 
the  building  fell  down  before  it  was  completed,  and  the 
supreme  court  of  New  Jersey  held  that  the  loss  fell  upon  the 
contractor,  and  that  when  the  contract  was,  by  its  terms,  to 
build  and  complete  a  building  and  find  materials,  for  a  certain 
entire  price,  payable  in  installments  as  the  work  progresses,  the 
contract  is  entire,  and  if  the  building,  either  by  fault  of  the 
builder  or  by  inevitable  accident,  is  destroyed  before  com- 
pletion, the  owner  may  recover  back  the  installments  he  has 
paid."  To  the  same  effect,  19  Pick.  275 ;  25  Conn.  530; 
Harmony  v.  Bingham,  2  Kern.  99  ;  Cox  v.  Prentice,  3  M.  & 
■8.  3U;  Cocks  V.  3Iarterman,  9  B.  &  C.  902  ;  3  Comst.  237  ; 
Giles  v.  Edimrds,  7  Term  181;  5  East  U^  ;  1  Hill  287  ;  2 
Burr.  1009  ;    Comyn  on  Cont.  (1st  Am.  ed.)  p.  298. 

10.  The  executors  of  Edwin  A.  Stevens,  having  converted 
to  their  own  use  the  property  of  the  other  heirs,  by  taking 
possession  of  the  battery  and  threatening  to  sell  it,  and  by 
selling  some  of  the  machinery  and  placing  some  in  the 
"Stevens  Institute"  (Case  pp.  36,  57,  129),  must  also 
account  for  the  value  of  said  property. 

Judge  Davies  says,  in  Boyce  v.  Brockway,  31  N.  Y.  4-93 : 

\  wrongful  intent  is  not  an  essential  element  of  the  con- 
ion.  It  is  enough  in  this  action  that  the  rightful  owner 
has  been  deprived  of  his  property  by  some  unauthorized  act 
of  another  assuming  dominion  or  control  over  it." 

In  Suydam  v.  Jenkins,  2  Sandf.  Ch.  622 :  "  He  must,  in 
all  cases,  be  compelled  to  refund.  Hence  he  must,  in  all  cases, 
be  liable  to  the  extent  of  the  value  of  the  property  when  taken 


516  CASES  IX  CHANCERY.  [28  Eq. 

Stevens  v.  Shippen. 

or  converted,  together  with  interest,  even  when  the  amount 
may  greatly  exceed  the  sum  that  would  be  sufiBcient  to  in- 
demnify the  owner."  Van  Horn  v.  Fonda,  5  Johns.  Ch, 
Jf07 ;  2  Suinn.  524-.  "  The  mere  sale  by  one  tenant  of  the 
entire  chattel,  is  a  conversion."  White  v.  Osborn,  21  Wend, 
72. 

Mr.  Joel  Parker,  for  the  state. 

The  subject  matter  of  the  controversy  is  the  ownership  of 
an  unfinished  vessel,  known  as  the  "  Stevens  Battery." 
The  vessel  is  claimed  by  three  parties. 

I.  By  the  brothers  and  sisters  of  Robert  L.  Stevens,  de- 
ceased. 

II.  By  the  residuary  legatees  of  Edwin  A.  Stevens. 

III.  By  the  state  of  New  Jersey,  under  will  of  Edwin  A, 
Stevens. 

I.  The  brothers  and  sisters  of  Robert  L.  Stevens  claim 
by  virtue  of  a  joint  resolution  of  congress  of  the  United 
States,  passed  July  17th,  1862,  entitled  "A  resolution  releas- 
ing to  the  heirs-at-law  of  Robert  L.  Stevens  the  right,  title 
and  interest  of  the  United  States  in  and  to  the  Stevens  Bat- 
tery." 

This  claim  cannot  be  maintained  successfully.  First^ 
because  the  United  States  never  had  any  title  to  the  vessel^ 
and  could  not  pass  any  right  to  others.  Second,  because, 
even  if  the  United  States  had  any  title,  the  joint  resolution 
did  not  vest  it  in  the  brothers  and  sisters  of  Robert  L. 
Stevens. 

The  vessel  was,  in  part,  built  with  funds  of  the  United' 
States,  but  it  was  never  delivered  to  the  government. 

The  government  held  a  mortgage  on  valuable  property  of 
Robert  L.  Stevens  (not  including  the  battery),  to  secure  de- 
livery of  battery,  but  it  was  never  delivered. 

The  remedy  of  the  United  States  is  under  the  mortgage ; 
but  the  title  never  passed  to  the  United  States  government,, 
and  therefore  the  resolution  could  pass  no  right  in  the  vessel 
to  the  brothers  and  sisters  of  Robert  L.  Stevens, 
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But,  supposing  the  United  States,  at  the  time  of  the  passage 
of  the  resolution,  did  have  a  right  in  the  vessel ;  that  resolu- 
tion gave  all  the  title  of  the  United  States,  not  to  the  brothers 
and  sisters  of  Robert  L.  Stevens,  but  to  the  residuary  legatee 
•of  Robert  L.  Stevens,  to  wit,  Edwin  A.  Stevens. 

(a)  The  word  "  heirs,"  under  which  the  brothers  and  sisters 
of  Robert  L.  Stevens  claim,  is  not  an  appropriate  term  in  re- 
lation to  personal  property. 

The  statute  must  be  so  construed  as  to  ascertain  the  inten- 
tion in  the  use  of  the  words.  Ogden  v.  Strong,  2  Paine  C. 
C.  584-;  Foster  v.  Blythe,  2  Cranch  386 ;  Lawn  v.  Guild,  1 
Gail.  1^85  ;  Bwarris  on  Stat.  lU,  ^78, 179, 183,  note  5,  201, 
202;  2  Vattel  ch.  17  p.  285;  Brown  v.  Wright,  1  Gr.  240, 2^1; 
Holmes  v.  Earley,  31  N.  Y.  290;  Chase  v.  iV.  Y.  C.  R.  R. 
^6  N.  Y.  523;  People  v.  Utica  Ins.  Co.  15  Johns.  358. 

Words  are  not  always  taken  in  their  strict  sense,  but  gov- 
erned by  subject  matter.  2  Redjield  on  Wills  (ed.  of  1866) 
337,  339,  354;  4  Ves.  437,  692,  698 ;  2  Story  Eg.  Jur.  §§ 
1065,  1067  ;  2  Mete.  (Ky.)  466. 

The  intention  of  the  resolution  was  to  give  the  vessel  to 
the  beneficiary  of  Robert  L.  Stevens,  under  his  will,  to  wit, 
his  residuary  legatee,  Edwin  A.  Stevens,  and  the  word 
"  heirs  "  will  be  so  construed.  Stevens  v.  Bagewell,  15  Ves. 
139,  151. 

The  word  "  release,"  in  the  resolution,  implies  the  granting 
of  right  to  one  who  already  had  some  right. 

Robert  L.  Stevens's  will  had  bequeathed  the  battery  to 
Edwin  A.  Stevens,  and  not  to  his  brothers  and  sisters,  and 
he  was  the  beneficiary. 

What  claim  had  the  brothers  and  sisters  of  Robert  L. 
Stevens  on  the  bounty  of  the  government? 

Robert  L.  Stevens,  in  his  lifetime,  had  claim  to  bounty  of 
the  government,  for  he  had  expended  a  large  amount  of  his 
own  money  on  the  battery.  After  his  death,  the  person  to 
whom  he  bequeathed  the  battery,  and  not  his  brothers  and 
*5isters,  had  claim  on  the  bounty  of  the  government. 
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The  case  of  Stevens  v.  Bagewell,  15  Ves.  139,  decides  that 
in  an  award  of  prize-money  by  the  government,  after  the 
death  of  the  person  who  was  entitled,  the  word  "  representa- 
tives "  is  construed  to  be  "  residuary  legatees ; "  that  it  was 
constructively  the  property  of  Lieutenant  Stevens,  who  took 
the  prize,  at  the  time  of  his  death,  and  should  go  as  his  will 
directed. 

The  word  "  heirs  "  is  sometimes  used  for  "  legatees."  S 
Ohio  375. 

{b)  Again,  the  action  of  those  interested  and  their  universal 
acquiescence  in  the  well-understood  meaning  of  the  resolution 
at  the  time,  will  prevail  as  a  practical  application  of  the 
words.  Cavasos  v.  Trevino,  6  WaU.  773 ;  R.  R.  Co.  v. 
Trimble,  10  Wall.  367 ;  Noonan  v.  Bradley,  9  Wall.  39^;  2 
L.  R.,  Scotch  and  Divorce  Appeals,  House  of  Lords  215,216; 
Ship  Recorder,  1  Blotch.  G.  C.  218 ;  Packard  v.  Richardson, 
17  Mass.  122;  Dwarris  on  Stat.  693;  5  Bac.  Abridg. ;  3 
Pick.  517;  1  Cranch  299;  5  Cranch  22;  2  3Iass.  4-77 ; 
Edwards  v.  Derby,  12  Wheat.  210. 

The  construction  at  the  time  (which  was  acquiesced  in)  was 
that  after  the  death  of  Kobert  L.  Stevens,  and  even  after  the 
resolution  of  congress,  the  vessel  belonged  to  Edwin  A. 
Stevens. 

Edwin  A.  Stevens  and  his  executors,  after  the  passage  of 
this  resolution,  publicly  expended  over  $1,000,000  of  the 
money  of  Edwin  A.  Stevens  and  his  estate  on  the  battery,  in 
the  presence  and  knowledge  of  claimants,  without  objection. 

In  1870,  congress  passed  another  resolution,  which  referred 
to  the  vessel  as  having  been  the  property  of  Edwin  A.  Stevens^ 
which  he  had  given  to  the  state  of  New  Jersey.  If  the  reso- 
lution of  1862  was  intended  to  give  the  vessel  to  the  brothers 
and  sisters,  they  never  accepted  the  gift,  and  the  resolution  of 
1870  revoked  it.     2  Kent  4^9. 

From  the  foregoing  it  will  be  seen  that  the  title  of  the  ves- 
sel, after  the  death  of  Robert  L.  Stevens,  up  to  the  death  of 
Edwin  A.  Stevens,  was  in  Edwin  A.  Stevens. 
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II.  The  remaining  question  is,  To  whom  did  Edwin  A. 
Stevens  bequeath  the  battery  ? 

The  widow  and  children  of  Edwin  A.  Stevens  insist  that 
it  goes  to  them  under  the  residuary  clause  of  Edwin  A. 
Stevens's  will.  The  state  of  Xew  Jersey  insists  that  the  will 
vests  the  battery  absolutely  in  the  state.  The  following  are 
the  terms  of  the  bequest,  viz. : 

"Out  of  the  residue  of  my  estate  &c.  I  empower  my  executors  to  apply 
not  exceeding  the  sum  of  one  million  dollars,  to  finish,  on  my  general 
plans,  as  near  as  may  be,  in  the  discretion  of  my  executors,  the  battery 
known  as  the  Stevens  Battery  ;  and,  for  the  accomplishment  of  the  said 
object,  I  give  to  them  the  use  of  the  dock  and  yards  and  basin  heretofore 
appropriated  to  the  said  battery,  and  all  the  material  provided  for  said 
battery.  When  said  battery  shall  be  finished,  I  direct  my  executors  to 
ofl'er  the  same  to  the  state  of  New  Jersey,  as  a  present,  to  be  disposed  of 
as  said  state  shall  deem  proper;  and  if  not  accepted  by  said  state,  I  direct 
my  executors  to  sell  the  same,  and  the  proceeds  thereof  shall  fall  into  the 
residue  of  my  estate." 

This  is  claimed  to  be  a  conditional  bequest,  depending  on 
the  condition  of  the  vessel  being  finished  for  a  million.  The 
state  contends  that  by  the  will  of  Edwin  A.  Stevens  the  bat- 
tery vested  in  New  Jersey,  by  the  direction  to  offer  it  to  the 
state,  whether  (/ffered  or  not. 

If  a  testator  should,  in  his  will,  desire  his  executor  to  give 
to  a  particular  person  a  certain  sum  of  money,  it  would  be 
construed  to  be  a  legacy,  although  left  to  the  discretion  of 
the  executor  how  and  when.  2  Story's  Eq.  Juris.  §  106S. 
Mere  recommendatory  requests  of  testator  create  a  vested 
legacy  of  personalty.  Brest  v.  Offley,  1  Ch.  24-6  ;  Hardy  v. 
Glen,  1  Atk.  Jf.69  ;  Malim  v,  Keighley,  2  Ves.  333 ;  Brown  v. 
Higgs,  8  Ves.  570 ;  Knight  v.  Knight,  3  Beav.  1^8,  172. 
Even  recommendatory  words,  expressions  of  hope,  or  "  tes- 
tator has  no  doubt,"  are  imperative,  if  the  property  be  cer- 
tain and  the  object  certain.  Paul  v.  Compton,  8  Ves.  380  ; 
Brown  V.  Higgs,  8  Ves.  573 ;  Dashwood  v.  Peyton,  18  Ves. 
Jf.1.  The  direction  to  offer  to  the  state  was  a  gift  to  the  state. 
It  is  said  the  legacy  is  contingent,  because  the  vessel  could  not 
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be  finished  for  a  million ;  but  there  was  no  such  condition — 
the  oulv  condition  being  if  the  state  would  accept. 

Laucjuao-e  of  wills  is  construed  so  as  to  favor  vestinsj  of  all 
the  estates  attempted  to  be  created.  ^  Red  field  pp.  595,  599, 
630,  631 ;  Pearsall  v.  Simpson,  15  Yes.  29 ;  Leath  v.  Rob- 
bins,  2  Mer.  363  ;  Learning  v.  Shenett,  2  Hare  1^,  21 ;  Smith's 
Appeal,  23  Pa.  St.  9  ;  30  Pa.  St.  175  ;  1  Jat-man  (ed.  of  1859) 
758,  note;  4-1  N.  H.  202 ;  1  Bradf.  154,,  179;  2  Barb.  Suj). 
a.  457;  11  Wend.  259;  20  Wend.  564. 

The  will  leaves  §1,000,000  to  be  expended  for  the  benefit 
of  the  state,  and  this  proves  it  must  have  been  the  intention 
to  give  the  battery  itself,  unconditionally,  to  the  state. 

Where  a  specific  interest  is  given  to  a  donee  in  the  mean- 
time, it  is  evidence  that  testator  intended  to  give  the  corpus, 
but  only  deferred  the  time  of  coming  into  possession.  1  Jar- 
man  (ed.  1S61)  802 ;  Cane  v.  Cane,  2  Vern.  508 ;  Stapleton 
V.  Cheele,  2  Vern.  673 ;  3  Atk.  645;  Collins  v.  Metcalfe,  1 
Vern.  4^^  >  G-reen  v.  Pigot,  1  Broicn  C.  C.  103 ;  Walcot  v. 
Hall,  2  Broicn  C.  C.  305  ;  3  Broicn  C.  C.  404,  4I6,  673. 

The  executors  were  to  expend  §1,000,000  for  the  benefit 
of  the  stale,  but  the  battery  vested  in  the  state  whether  that 
money  was  expended  on  it  or  not,  for  the  state  could  have 
waived  that  expenditure.  The  will  gives  the  battery  to  the 
state  in  its  then  condition,  and  also  the  right  to  its  improve- 
ment by  the  expenditure  of  a  million  of  the  money  of  the 
estate.  This  does  not  defer  the  vesting  of  the  legacy.  1  Red- 
field  613  ;  Stretch  v.  Watkins,  1  Mass.  253 ;  Blease  v.  Bough, 
2  Beat.  221 ;  Josselyn  v.  Josselyn,  9  Sim.  63  ;  Oppenheim  v. 
Henry,  10  Hare  441 ;  Lane  v.  Goudge,  9  Ves.  225. 

When  a  legacy  is  placed  in  the  hands  of  trustees  for  the 
exclusive  benefit  of  the  legatee,  until  directed  to  be  paid 
over,  the  legacy  will  be  deemed  vested.  Gifferd  v.  Thorn,  1 
Stock.  708.  If,  in  the  meantime,  the  fund  is  to  l)e  employed 
for  the  benefit  of  the  person  who  is  to  take  possession  (the 
whole  interest,  in  some  way,  having  been  given  to  that  per- 
son), it  could  not  be  intended  to  make  it  contingent  whether 
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that  person  should  have  the  absohite  interest.  Lane  v. 
Goudge,  9  Ves.  230;   Gifford  v.  Tliorn,  1  Stock.  708. 

There  is  no  other  disposition  of  the  vessel  by  the  will,  if 
not  finished  for  $1,000,000. 

The  true  construction  of  the  will  of  Edwin  A.  Stevens  is 
that  it  gives  the  battery,  absolutely,  to  the  state,  and,  in  addi- 
tion, sets  apart  $1,000,000  to  be  expended  upon  it.  The 
conclusion  is  that  the  state  of  New  Jersey  has  the  absolute 
and  unqualified  ownership  of  the  vessel. 

The  Chancellor. 

The  questions  presented  for  consideration  on  the  hearing 
were  whether,  under  the  resolution  of  congress,  approved 
by  the  president  July  17th,  1862,  which,  by  its  terms, 
released  and  conveyed  the  unfinished  vessel  known  as  the 
^'  Stevens  Battery "  to  the  "  heirs-at-law  of  Robert  L.  Stev- 
ens, deceased,  or  their  legal  representatives,"  the  title  to 
that  vessel  passed  to  those  heirs-at-law,  or  their  legal  repre- 
sentatives, or  to  Edwin  A.  Stevens  as  his  residuary  legatee ; 
and,  if  the  title  passed  to  Edwin  A.  Stevens  as  such  legatee, 
whether  the  gift  of  that  vessel  to  the  state  of  New  Jersey,  in 
and  by  the  codicil  to  his  will,  was  absolute  or  conditional ; 
and  the  questions  whether  the  charitable  gifts  in  the  codicil 
are  valid,  and  whether  the  birth  of  a  child  of  the  testator, 
after  the  making  of  the  codicil,  was  a  revocation  of  the 
devise  of  Castle  Point  and  the  testator's  homestead  property 
therein. 

Edwin  A.  Stevens  died  in  August,  1868.  He  left  a  will 
and  a  codicil  thereto.  The  former  is  dated  August  oth, 
1865,  and  the  latter  April  15th,  1867.  By  the  will,  he  gave 
all  his  property,  after  the  payment  of  his  debts  and  funeral 
expenses,  to  his  wife  and  the  children  which  he  tiien  had — 
John,  Edwin,  Robert,  Mary,  Julia  and  Carolina.  By  the 
codicil,  he  gives  to  his  son  Albert  $100,000,  to  put  him  on  an 
■equality  with  the  rest  of  the  testator's  children,  to  each  of 
whom  he  had,  by  the  will,  given  the  like  sum.  He  adds 
that  it  is  his  will  that  every  child  he  should  thereafter  have 
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should  also  be  upon  a  like  equality  with  the  children  which 
he  had  at  that  time,  and  that  each  child  that  mi<rht  there- 
after  be  born  should  be  entitled  to  a  like  sum  out  of  his 
estate.  He  gives  to  his  wife  for  life  his  residence  known  as 
Castle  Point  and  the  homestead  lot,  and  the  houses  thereon. 
He  then  directs  his  executors  to  divide  Castle  Point  and  the 
homestead  lot,  and  the  bouses  thereon,  into  four  convenient 
plots,  not  necessarily  of  equal  value,  and  directs  that  his 
wife  shall  determine  which  one  of  his  sons  shall  have  the 
plot  on  which  the  mansion-house  stands,  and  directs  that 
the  executors  set  off  the  other  three  plots  to  his  other  three 
sons ;  and  adds  that  the  estate  of  his  sons  in  their  respective 
plots  shall  be  a  fee  simple.  He  then  directs  his  executors 
to  purchase  of  the  Hoboken  Land  and  Improvement  Com- 
pany, and  cause  to  be  conveyed  to  his  wife,  Martha  B. 
Stevens,  AVilliam  W.  Shippen  and  Samuel  B.  Dod,  and  to 
their  heirs  and  assigns  forever,  to  hold  as  joint  tenants  and 
not  as  tenants  in  common,  in  trust,  two  school-house  lots  in 
Garden  street,  Hoboken,  owned  by  them,  as  they  were  then 
fenced  in,  and  the  school-houses  thereon,  and  all  of  the  fur- 
niture and  property  of  that  company  on  those  lots  or  in 
those  school-houses ;  and  gives  to  them,  to  be  held  in  like 
manner,  all  his  own  right,  title  and  interest  in  those  lots, 
houses  and  property.  The  trust  declared  is  to  permit  the 
city  authorities  of  Hoboken  (or  such  other  authorities  as 
shall  at  any  time  have  the  legal  power  over  the  common 
schools  in  the  boundaries  of  that  city,  as  those  boundaries 
then  were,  and  which  were  then  possessed  by  the  city 
authorities  of  Hoboken),  to  use  and  occupy  the  property  for 
the  purposes  to  Avhich  they  had  been  theretofore  devoted, 
viz.,  to  no  other  use  or  purpose  than  the  furnishing  there  a 
free,  plain  and  practical  English  education  to  such  of  the 
children  resident  within  those  boundaries  from  time  to 
time  as  said  authorities  shall  permit  to  go  there  for  said 
purposes.  He  further  gives  to  his  wife  and  Messrs.  Ship- 
pen  and  Dod,  and  to  their  heirs  and  assigns  forever,  to  hold 
as  joint  tenants  and  not  as  tenants  in  common,  in  trust,  as 
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thereinafter  declared,  a  block  of  land  in  Hoboken  (except- 
ing such  interests  therein,  if  any,  as  he  might  not  own  at 
the  time  of  his  death)  and  $150,000  in  stock  and  railroad 
bonds,  in  trust,  to  erect,  out  of  the  proceeds  of  the  personal 
property,  upon  that  land,  within  two  years  after  his  death, 
a  building  or  buildings  suitable  for  the  uses  of  an  institution 
of  learning,  which  he  directs  his  acting  trustee  or  trustees 
for  the  time  being  to  establish  there ;  they  to  employ,  pay 
and  discharge  at  discretion  the  officers,  tutors  and  servants 
thereof,  and  forever  to  manage  and  control  it  at  his,  her  or 
their  discretion,  but  for  the  benefit,  tuition  and  advancement 
in  learning  of  youth  residing  from  time  to  time  thereafter 
within  this  state ;  the  acting  trustee  or  trustees  for  the  time 
being,  however,  to  decide,  from  time  to  time,  who  of  said 
youth  shall  receive  the  benefit  thereof,  and  to  direct  the  tuition 
in  the  institution,  and  to  make  all  proper  by-laws,  rules  and 
regulations  for  the  management  of  the  officers,  tutors,  servants 
and  scholars  connected  with  the  institution ;  the  tuition,  how- 
ever, is  not  to  be  wholly  free,  except  to  such  youth  as  the 
acting  trustee  or  trustees  shall  direct ;  and,  on  the  other  hand, 
the  cost  of  tuition  of  any  youth  is  not  to  be  wholly  paid  by 
him  or  her — the  proportion  of  payment  by  each  youth  being 
left  to  the  discretion  of  the  acting  trustee  or  trustees.  He 
also  gives  to  the  trustees  such  sum  of  money,  not  exceeding 
$500,000,  as  they  in  their  discretion  may  think  necessary,  to 
be  invested  and  appropriated  for  the  perpetual  maintenance 
of  the  institution. 

The  testator  empowered  his  executors,  out  of  the  residue 
of  his  estate  (excluding  Castle  Point  and  the  homestead  lot 
and  houses  thereon)  remaining  after  payment  of  his  debts, 
the  sum  of  $800,000  in  legacies,  and  the  appropriation  of  so 
much  thereof  as  is  necessary  for  the  charitable  bequests  and 
devises,  to  apply  not  exceeding  the  sum  of  $1,000,000  to 
finish,  on  his  general  plans,  as  nearly  as  may  be,  in  the  dis- 
cretion of  his  executors,  the  battery  known  as  the  Stevens 
Battery,  and  for  the  accomplishment  of  that  object  he  gave 
to  them  the  use  of  the  dock  and  yards  and  basin  theretofore 
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appropriated  to  the  battery,  and  all  the  material  provided  for 
it.  He  further  directed  as  follows :  "  When  said  battery  shall 
be  finished,  I  direct  my  executors  to  offer  the  same  to  the 
state  of  New  Jersey  as  a  present,  to  be  disposed  of  as  the  said 
state  shall  deem  proper;  and  if  not  accepted  by  the  said  state, 
I  direct  my  executors  to  sell  the  same,  and  the  proceeds 
thereof  shall  fall  into  the  residue  of  my  estate."  The  testator 
subsequently  gives  the  rest  and  residue  of  his  estate,  both  real 
and  personal,  whatsoever  and  wheresoever  the  same  may  be, 
subject  to  the  devises  and  bequests  in  the  codicil,  and  of  course 
excepting  Castle  Point  and  the  homestead  lot,  and  the  houses 
thereon,  to  his  wife  and  children,  born  and  to  be  born ;  each 
of  his  sons  to  have  two  shares,  his  wife  two  shares,  and  each 
of  his  daughters  one  share. 

The  testator's  son  Richard  was  born  after  the  making  of 
the  codicil. 

The  executors  are  Mrs.  Stevens  and  Messrs.  Shippen  and 
Dod. 

The  original  bill  was  filed  by  Mrs.  Stevens  on  the  23d  of 
December,  1868,  against  Messrs.  Shippen  and  Dod,  her 
co-executors,  and  the  attorney-general  of  this  state,  and 
Mary  P.  Garnett,  a  daughter  of  the  testator,  as  one  of  the 
residuary  legatees  and  heirs-at-law  of  the  testator.  It  was 
designed  to  I'aise  the  question  as  to  the  validity  of  the  gifts 
for  charitable  purposes  and  of  the  gift  of  the  battery.  One 
of  the  objections  raised  by  that  bill  to  the  latter  was  based 
on  the  provision  of  the  constitution  of  the  United  States, 
that  no  state  shall,  without  the  consent  of  congress,  keep 
ships  of  war  in  time  of  peace.  The  defendants  answered 
the  bill,  and  replication  was  filed  April  21st,  1869.  Subse- 
quently, congress,  by  resolution  of  July  1st,  1870,  consented 
that  the  state  receive  and  dispose  of  the  battery.  On  the 
11th  of  September,  1871,  Mrs.  Stevens  and  her  children 
filed  a  supplemental  bill  against  the  governor  of  the  state, 
the  commissioners  of  the  state  appointed  in  reference  to  a 
sale  of  the  battery,  the  attorney-general,  and  Mrs.  Lewis, 
formerly  Mrs.  Garnett.     It  stated  the  death  of  one  of  the 
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complainants  in  the  original  bill  since  the  filing  thereof,  and 
that  Richard  Stevens,  one  of  the  complainants,  the  youngest 
son  of  the  testator,  was  born  after  the  making  of  the  codicil. 
It  alleged,  as  an  additional  objection  to  the  gift  of  the  battery, 
the  impossibility  of  finishing  the  vessel,  according  to  the  testa- 
tor's plans,  for  the  sura  of  $1,000,000.  It  presented  for  adju- 
dication by  the  court  the  additional  questions :  Whether  the 
birth  of  issue  after  the  making  .of  the  codicil,  although  such 
issue  was  provided  for  thereby,  was  a  revocation  ?  How 
Castle  Point  and  the  homestead  lot  should  be  divided  ? 
Whether  the  executors  had  duly  executed  their  trust  in  ref- 
erence to  the  Stevens  Institute,  and  what  the  executors  should 
do  with  the  school-houses,  and  how  they  should  execute  the 
trust  as  to  them  ? 

On  the  5th  of  January,  1872,  the  defendant  executors, 
Messrs.  Shippen  and  Dod,  answered,  admitting  the  impos- 
sibility of  completing  the  vessel  according  to  the  testator's 
plans  with  the  amount  appropriated  for  that  purpose  by  the 
codicil.  The  attorney-general  answered,  setting  up  the  reso- 
lution of  congress  authorizing  the  state  to  receive  and  dispose 
of  the  battery,  and  insisting  on  the  right  of  the  state  to  the 
vessel.  On  the  12th  of  April,  1872,  the  supplemental  bill  was 
amended,  by  making  the  heirs-at-law  of  Robert  L.  Stevens, 
deceased,  other  than  the  children  of  Edwin  A.  Stevens,  parties, 
in  view  of  the  fact  that  they  might  claim  title  to  the  battery 
under  the.  resolution  of  congress  (approved  by  the  president, 
July  7th,  1862)  above  mentioned,  by  which  all  the  right,  title 
and  interest  of  the  United  States  to  the  vessel  was  released 
and  conveyed  to  the  "  heirs-at-law  of  Robert  L.  Stevens  or 
their  legal  representatives."  Subsequently,  the  attorney-gen- 
eral filed  a  cross-bill,  or  information,  praying  that  the  execu- 
tors might  be  required  to  offer  the  battery  to  the  state,  in  such 
condition  and  stage  of  or  towards  completion  as  this  court 
might  deem  equitable  and  just,  or  that  they  might  be  required 
to  finish  it  out  of  the  moneys  appropriated  by  the  codicil ;  or, 
if  those  moneys  were  not  sufficient,  then  to  finish  it  out  oi' 
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their  own  money  ;  that  the  court  would  declare  that  the 
bequest  was  not  on  a  contingency,  and  that  the  last-men- 
tioned resolution  of  congress  conveyed  no  title  to  the  heirs-at- 
law  of  Robert  L,  Stevens,  deceased,  or  their  legal  representa- 
tives. The  defendants  having  answered  the  information,  the 
cause  now  comes  on  for  hearing  upon  the  pleadings  and  the 
proofs,  all  of  which  were  taken  before  the  filing  of  the  in- 
formation. 

To  consider,  first,  tlie  questions  raised  in  regard  to  the 
bequest  of  the  battery.  Robert  L.  Stevens  contracted  with 
the  United  States  government,  in  1843,  to  construct,  on  liis 
own  plan,  a  shot  and  shell  proof  war  steamer,  for  harbor  de- 
fence, at  the  price  of  about  $585,000.  He  proceeded  with  the 
work,  and,  while  it  was  in  progress,  died.  His  death  occurred 
in  1856.  In  1849,  the  United  States  government,  which  had 
advanced  $500,000  of  the  price,  refused  to  make  any  further 
payment,  and  the  work  was  therefore  suspended ;  but  it  was 
again  resumed  in  1853,  and  was  continued  up  to  or  near  the 
time  of  Robert  L.  Stevens's  death.  At.  the  time  of  his  death 
he  had  expended  upon  the  vessel,  which  was  ihen  far  from 
completion,  over  $113,000  of  his  own  money,  besides  the 
amount  ($500,000)  received  from  the  United  States  govern- 
ment. By  his  will,  which  was  dated  in  1846,  he  made  his 
brother,  Edwin  A.  Stevens,  his  residuary  legatee.  The  latter, 
and  John  C.  Stevens,  were  his  executors,  and  duly  proved 
the  will.  Edwin  A.  Stevens,  however,  took  principal  charge 
of  the  administration  of  the  estate.  It  is  not  disputed  that  if 
the  vessel  was  part  of  the  estate  of  Robert  L.  Stevens,  it  passed 
to  Edwin  A.  Stevens,  as  his  residuary  legatee.  The  latter, 
after  Robert  L.  Stevens's  death,  being  desirous  of  carrying  out 
the  project  of  his  brother,  continued  the  work  on  the  battery, 
and  expended  about  $100,000  of  his  own  money  thereon. 
In  1861,  he  solicited  the  United  States  government  to  com- 
plete the  vessel.  A  board  of  examiners  was  appointed,  on 
the  part  of  the  government,  to  report  on  the  subject,  and 
they,  in  December,  1861,  reported  adversely  to  any  further 
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•expenditure  by  the  government  upon  the  vessel.  The  follow- 
ing resolution  was  subsequently  passed  by  congress,  and  was 
approved  by  the  president  of  the  United  States  on  the  17th 
of  July,  1862  : 

"A  resolution  releasing  to  tlie  heirs-at-law  of  Kobert  L.  Stevens,  deceased, 
all  the  right,  title  and  interest  of  the  United  States  in  and  to  the  Stevens 
Battery. 

"Resolved,  By  the  senate  and  house  of  representatives  of  tiie  United 
States  of  America,  in  congress  assembled,  that  all  the  right,  title  and  in- 
terest of  the  United  States  in  and  to  the  Stevens  Battery,  be  and  the  same 
are  hereby  released  and  conveyed  to  the  heirs-at-law  of  the  said  Robert  L. 
Stevens,  or  their  legal  representatives." 

After  the  passage  of  that  resolution,  the  work  on  the  ve.ssel 
was  suspended  until  after  the  death  of  Edwin  A.  Stevens, 
when,  under  the  direction  of  the  codicil  to  his  will,  his  execu- 
tors proceeded  with  the  work  with  a  view  to  its  completion 
according  to  his  plans,  and  they  had  expended  of  his  estate 
upon  it,  up  to  December,  1870,  nearly  $900,000.  Finding, 
then,  that  a  further  sum  of  from  $400,000  to  $500,000  (from 
$300,000  to  $400,000  more  than  the  sum  they  were  author- 
ized to  expend  for  the  purpose)  would  be  neces,sary  to  com- 
plete the  battery,  they  thereupon  stopped  the  work,  and  have 
never  since  resumed  it.  The  fact  that  Edwin  A.  Stevens 
claimed  to  be  the  owner  of  the  battery  in  his  lifetime  was  a 
matter  of  public  notoriety,  as  was  also  the  fact  that  by  his 
will  he  had  disposed  of  it  as  his  property.  And  yet  it  does 
not  appear  that  any  adverse  claim  to  it  was  at  any  time  made 
by  or  in  behalf  of  or  under  any  of  the  heirs-at-law  or  next 
of  kin  of  Robert  L.  Stevens,  until  it  was  set  up  in  this  suit, 
by  answer,  in  April,  1872.  The  heirs-at-law,  who  now  claim 
it  adversely,  have  stood  by,  and,  without  even  so  much  as  a 
protest,  as  far  as  appears,  seen  Edwin  A.  Stevens  expend  upon 
it,  in  his  lifetime,  prior  to  the  passage  of  the  above-mentioned 
resolution  of  congress  releasing  the  interest  of  the  United 
States,  about  $100,000  of  his  own  money.  They  have,  in  like 
manner,  notably  done  the  same  thing  since  then — witnessing, 
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without  claim  or  protest,  the  expenditure  of  nearly  ^1,000,000,. 
by  his  executors,  out  of  his  estate,  in  pursuance  of  his  testa- 
mentary direction,  which  was  based  on  his  claim  of  ownership 
and  consequent  right  to  dispose  of  the  vessel.  It  is  urged,  in 
their  behalf,  that  some  of  them  were  under  disability,  and, 
therefore,  are  not  estopped  by  acquiescence;  and,  further, 
that  the  heirs-at-law,  or  next  of  kin,  had  in  fact  no  claim 
whatever  to  the  battery  until  after  the  approval  of  the  reso- 
lution of  congress  (July  17th,  1862),  by  which  the  right,, 
title  and  interest  of  the  United  States  in  it  was  conveyed  and 
released. 

I  do  not  deem  it  necessary  to  consider  whether  the  doctrine 
of  estoppel  may  be  applied  in  this  case.  The  title  to  the  ves- 
sel, up  to  the  time  of  approval  of  the  resolution  just  referred 
to,  was  in  the  United  States ;  and  Edwin  A.  Stevens  had,  up 
to  that  time,  acquired  no  legal  title  to  it  under  the  will  of  his 
brother.  Under  the  explanatory  agreement,  dated  November 
14th,  1844,  between  the  United  States  and  Robert  L.  Stevens, 
for  the  construction  of  the  vessel,  it  was  provided  that  all  the 
materials  furnished  for  the  vessel,  its  engines,  boilers,  and  all 
their  dependencies,  should  be  inspected,  received  and  receipted 
for  by  an  agent  appointed  by  the  secretary  of  the  navy,  on. 
the  part  of  the  United  States,  and  that  when  so  received  and 
receipted  for  they  should  be  distinctly  marked  with  the  letters 
"  U.  S.,"  and  should  become  the  property  of  and  belong  to- 
the  United  States,  and  that  payment  on  account  of  the  con- 
tract price  should  be  made  on  the  certificate  of  that  agent  as 
to  the  cost  of  the  materials  and  labor.  Under  this  arrange- 
ment, the  vessel,  when  completed,  and  in  whatever  state  be- 
fore then,  was  the  property  of  the  United  States.  Soudder  v. 
Calais  Steamboat  Co.,  J  Cliff.  370,  378.  Though  the  United 
States  government  does  not  appear  to  have  asserted  any 
claim  to  it,  but  rather  to  have  regarded  the  enterprise  as 
an  entire  failure,  it  does  not,  on  the  other  hand,  appear  that 
there  was  at  any  time  any  necessity  or  occasion  for  such, 
assertion. 
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Robert  L.  Stevens  had,  as  has  been  before  stated,  expended 
a  large  amount  of  his  own  money  upon  the  vessel.  There 
could  be  no  question  as  to  his  entire  good  faith  in  all  his 
connection  with  the  enterprise.  He  was  actuated  solely  by 
a  desire  to  embody  and  illustrate  his  own  ideas  of  naval 
architecture  for  the  purposes  of  warfare.  Not  only  was  all 
that  was  received  from  the  government  faithfully  expended, 
but  he  did  not  spare  liis  private  funds.  He  had  given  secu- 
rity for  the  performance  of  his  contract.  The  vessel  was  in 
his  possession  up  to  the  time  of  his  death,  and,  after  that,  in 
the  possession  of  Edwin  A.  Stevens  as  his  residuary  legatee. 
Robert  L.  Stevens,  in  his  lifetime,  and  his  brother,  after  his 
death,  as  his  residuary  legatee,  hud  an  equitable  interest  (using 
the  term  ''interest"  not  in  the  technical  but  in  the  popular 
sense)  in  the  vessel.  If  the  vessel  had  been  finished,  and  had 
proved  to  be  the  impregnable  movable  fortress  which  they 
appear  to  have  believed  she  would  be,  or  even  a  success,  they 
had  reason  to  expect  from  the  bounty,  not  to  say  justice, 
of  the  government,  at  least  repayment  of  the  private  funds 
expended  in  its  construction. 

It  is  evident,  from  the  language  of  the  resolution,  that 
congress  intended  only  a  relinquishment  of  the  title  of  the 
government  to  the  property  for  the  benefit,  and  it  will  be 
presumed  to  have  been  intended  in  augmentation  of,  the 
estate  of  Robert  Jj.  Stevens.  The  language  is,  "  the  heirs-at- 
law  of  the  said  Robert  L.  Stevens,  or  their  legal  representa- 
tives." There  appears  to  have  been  no  reason  why  the 
government  should  make  the  heirs-at-law,  rather  than  the 
next  of  kin  or  residuary  legatee  of  Robert  L.  Stevens,  the 
recipients  of  its  bounty. 

In  Stevens  v.  Bagewell,  15  Ves.  139,  152,  a  warrant  of  the 
British  treasury,  ordering  payment  of  prize-money  to  the 
"representatives"  of  a  deceased  lieutenant  of  the  British  navy, 
was  construed  to  entitle  his  residuary  legatee  to  it.  Said  the 
court :  "  The  captured  effects  being  condemned  to  the  crown, 
no  right  to  any  part  of  the  produce  can  accrue  to  any  one 
except  by  the  gift  of  the  crown ;  and  as  Lieutenant  Stevens 
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died  before  any  gift  Was  made,  his  will  could  have  no  direct 
operation  upon  the  subject  of  that  gift.  But  the  intention  of 
the  crown,  in  all  cases  of  this  kind,  is  to  put  what  is,  in  strict- 
ness, matter  of  bounty  upon  the  footing  of  matter  of  right. 
*  *  *  In  such  cases,  the  crown  never  means  to  exercise 
any  kind  of  judgment  or  selection  with  regard  to  the  persons 
to  be  ultimately  benefited  by  the  gift.  The  representatives 
to  whom  the  crown  gives  are  those  who  legally  sustain  that 
character ;  but  the  gift  is  made  in  augmentation  of  the  estate, 
not  by  way  of  personal  bounty  to  them.  They  take  subject 
to  the  same  trusts  upon  which  they  would  have  taken  wages 
or  prize-money,  to  which  the  party  from  whom  they  claim 
might  have  been  legally  entitled.  The  representatives  of 
Lieutenant  Stevens  were  therefore  entitled  to  receive  this 
money,  but  upon  the  same  trusts  as  they  would  take  his 
general  estate ;  and  this  is  to  be  considered  as  if  it  had  been 
actually  a  part  of  his  property  at  the  time  of  his  death." 

The  preamble  of  the  subsequent  resolution  of  congress, 
consenting  that  this  state  accept  the  vessel,  is  some  evidence 
of  the  intention  of  that  body  in  the  former  resolution.  It 
recites  that  "  Edwin  A.  Stevens  was,  in  his  lifetime,  the 
owner  of  the  battery,  and  that  upon  the  building  thereof 
large  sums  of  money  had  been  spent  by  him  and  his 
brother,  and  that  he  had,  by  his  last  will  and  testament  (the 
United  States  having  previously  relinquished  all  claims  to 
the  ship),  left  it  to  be  finished  by  his  executors  "  &c., "  and, 
when  finished,  to  be  offered  to  the  state  of  Xew  Jersey  as  a 
present  "  &c. 

Congress  did  not  intend,  by  the  resolution  of  1862,  to  grant 
to  the  heirs-at-law  of  Robert  L.  Stevens,  or  their  legal  rep- 
resentatives for  their  benefit,  but  merely  designed  to  effect 
a  relinquishment  of  the  interest  of  the  United  States  in  the 
vessel  to  those  who  were  entitled  to  the  estate  which  Robert 
L.  Stevens  owned  at  the  time  of  his  death,  and  the  heirs-at- 
law,  or  their  legal  representatives,  will  be  held  to  have 
received  title  to  it  in  trust  for  the  residuary  legatee,  to 
whom,  as    part  of  his  personal  estate,  it    would    have   gone 
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had  he  had  the  legal  title  to  it  at  the  time  of  his  decease. 
Edwin  A.  Stevens,  then,  at  the  time  of  his  death,  had  com- 
plete title  to  and  ownership  of  the  battery. 

The  next  question  to  be  considered  is  as  to  the  character 
•of  his  bequest  thereof  in  favor  of  the  state.  By  the  codicil 
the  executors  are  empowered  to  apply  not  exceeding 
^1,000,000  to  finish  the  battery,  on  the  testator's  general 
plans,  as  nearly  as  may  be,  in  their  discretion,  and  for  the 
purpose  he  gives  them  the  use  of  the  dock  and  yards  and 
basin  theretofore  appropriated  to  its  use,  and  all  the  mate- 
rial provided  for  the  vessel.  The  testator  adds  :  "  When 
said  battery  shall  be  finished,  I  direct  my  executors  to  offer 
the  same  to  the  state  of  New  Jersey,  as  a  present,  to  be  dis- 
posed of  as  the  said  state  shall  deem  proper ;  and  if  not 
accepted  by  the  said  state,  I  direct  my  executors  to  sell  the 
same,  and  the  proceeds  thereof  shall  fall  into  the  residue 
of  my  estate."  The  battery  is  only  to  fall  into  the  residue  of 
his  estate  in  case  the  state  will  not  accept  it.  No  provision  is 
made  in  reference  to  it  in  any  other  contingency  whatever. 
The  contingency  of  the  inability  of  the  executors  to  complete 
the  vessel  on,  or  nearly  on,  the  testator's  general  plans,  was 
not  contemplated  by  him.  The  gift  is  to  the  state,  and  the 
direction  given  to  the  executors  as  to  the  expenditure  to  be 
made  upon  it  has  reference  solely  to  the  condition  in  which 
he  desired  the  vessel  to  be  when  offered  as  a  present  to  the 
state. 

The  direction  is  to  finish  the  vessel,  and  then  to  offer  it  to 
the  state  as  a  present,  to  be  disposed  of  as  the  state  shall 
deem  proper.  The  bequest  is,  in  effect,  a  gift  to  the  state  of 
the  vessel  and  of  the  sum  of  money,  not  to  exceed  $1,000,000, 
which  may  be  necessary  to  complete  it  according  to  his 
general  plans,  or  nearly  so,  with  provision  that  the  work  of 
completion  shall  be  done,  and  therefore  the  requisite  expendi- 
ture of  money  be  made,  by  his  executors,  who  are  to  exercise 
a,  certain  discretion  as  to  the  amount,  kind  and  character  of 
work  to  be  done  (so  always,  however,  that  it  be  in  accordance 
with  his  general  plans,  or  nearly  so),  and  as  to  the  expenditure 
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of  the  money  requisite  for  that  purpose.  The  legacy  of  the 
battery  to  the  state  is  a  vested  legacy.  There  is  no  gift  to 
the  executors,  but  merely  a  direction  to  them  to  finish  the 
vessel  in  a  certain  way,  and  to  offer  it,  when  finished,  for 
acceptance,  as  a  present  from  him  to  the  state,  to  be  disposed 
of  as  the  latter  shall  see  fit.  The  gift  to  the  state  is  a  abso- 
lute gift  in  prcesenti,  and  though  the  delivery  is  to  be  in 
futuro,  it  is  in  nowise  conditional.  It  is  as  if  a  man  who 
was  building  a  carriage,  which  at  his  death  was  not  com- 
pleted, should  direct  his  executors  to  finish  it,  and  give  it, 
when  finished,  to  a  designated  person.  The  title  to  the  car- 
riage would  pass  to  such  person  without  reference  to  the 
executors'  ability  to  finish  it. 

The  direction  to  offer  the  battery  to  the  state,  as  a  present,. 
is  a  bequest  of  the  vessel  to  the  state.  Where  a  testator  ex- 
pressed in  his  will  his  desire  that  his  executors  should  give 
to  another  a  specified  sum  of  money,  without  prescribing  any 
time  of  payment,  it  was  held  a  good  bequest.  Bt-est  v.  Offiey^ 
1  Ch.  R.  21^6.  And,  where  a  testator  gave  to  his  wife,  among 
other  things,  his  goods  and  furniture  in  bis  house  at  the  time 
of  his  death,  and  '"^  desired  "  her,  at  or  before  her  death,  to 
give  the  same  to  and  amongst  such  of  his  own  relations  as 
she  should  think  most  deserving  and  approve  of,  and  she 
died  without  making  such  disposition  of  them,  it  was  held 
that  she  took  only  a  life-estate  in  the  chattels,  and  that,  she 
having  died  without  disposing  of  them  as  directed  by  the 
will,  they  went  to  her  husband's  relations,  and  they  were 
ordered  to  be  divided  among  his  next  of  kin.  Harding  v. 
Glyn,  1  Atk.  Jf69.  By  the  terms  of  the  gift,  the  battery  is 
to  be  at  the  disposal  of  the  state.  The  gift,  therefore,  is 
vested  and  absolute.  1  Roper  on  Legacies  6^2.  My  con- 
clusion is  that  the  title  of  the  state  to  the  vessel  is  valid  and 
unconditional. 

The  gifts  for  charitable  uses  and  ]xirjx>ses  next  claim  con- 
sideration. The  devise  to  the  executors,  as  trustees,  of  the 
school-houses  and  furniture,  and  the  lots  whereon  the  houses 
stand,  for   the   sole   use   and  purpose  o-f  furnishing  there  a 
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free,  plain  and  practical  English  education  to  such  of  the 
children  residing  within  the  boundaries  of  the  city  of  Hobo- 
ken,  from  time  to  time,  as  the  authorities  of  that  city,  or  such 
other  authorities  as  shall  at  any  time  have  the  legal  power 
over  the  common  schools  in  the  boundaries  of  the  city  as  they 
existed  at  the  time  of  the  testator's  death,  shall  j^ermit  to  go 
there  for  those  purposes,  is  a  valid  gift,  and  a  charitable  trust 
is  thereby  created  which  this  court  will  recognize.  So,  too, 
as  to  the  gifts  for  what  is  now  known  as  "  The  Stevens  Insti- 
tute of  Technology."  They  are  for  a  charitable  use.  The 
trust  is  for  the  benefit,  tuition  and  advancement  in  learning 
of  the  youth  residing  from  time  to  time  "  hereafter "  within 
the  state  of  New  Jersey ;  the  acting  trustee  or  trustees  from 
time  to  time  to  decide  who  of  said  youth  shall  receive  the 
benefit  tliereof,  and  to  direct  the  tuition  in  the  institution, 
and  make  all  proper  by-laws,  rules  and  regulations  for  the 
management  of  the  officers,  tutors,  servants  and  scholars  con- 
nected with  the  institution  ;  the  tuition,  however,  not  to  be 
wholly  free,  except  to  such  youth  as  the  acting  trustee  or  trus- 
tees shall  direct,  but  no  youth  to  be  rcLjuired  to  pay  the  whole 
oost  of  his  or  her  tuition. 

The  trustees  have,  in  accordance  with  the  directions  of  the 
codicil,  applied  to  the  legislature  for  an  act  of  incorporation, 
which  has  been  duly  passed  (P.  L.  of  1870  p.  166),  and  the 
buildings  have  been  erected.  The  action  of  the  trustees,  in 
regard  to  the  school-houses  and  school-house  lot  and  furniture, 
does  not  appear  to  have  been  in  contravention  of  their  duty  in 
tho  premises. 

So,  also,  of  tiieir  action  in  reference  to  tlie  establishment 
of  the  institution  of  learning  for  which  provision  is  made  by 
the  codicil.  It  appears  that  they  have  considered  themselves 
at  liberty,  under  the  terms  of  their  trust,  to  admit  to  the  ben- 
efits of  the  institution,  except  so  far  as  reduction  of  the  price 
of  tuition  is  concerned,  pupils  not  resident  in  this  state.  Their 
construction  of  the  trust  is  that  the  benefits  of  the  institution, 
to  which  pupils  resident  in  this  state  are  exclusively  entitled, 
are  the  advantages  of  reduction  in  the  price  of  tuition.     That 
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price  has  been  fixed  for  such  pupils  at  half  the  usual  rates^ 
but  for  others  full  price  is  charged.  That  construction  is  er- 
roneous. The  testator  provides  for  the  establishment  of  an 
institution  of  learning,  to  be  managed  for  the  "  benefit,  tuition 
and  advancement  in  learning  of  the  youth  residing  from  time 
to  time  hereafter  within  the  state  of  New  Jersey."  The  pecu- 
liar benefits  of  the  institution  are  for  pupils  resident  in  this 
state ;  but  the  admission  of  pupils  residing  elsewhere  to  par- 
ticipation in  the  tuition,  if  such  admission  be  for  the  benefit 
of  the  trust  and  will  not  deprive  any  pupil  resident  in  New 
Jersey,  or  any  person  resident  in  this  state  entitled  to  be  and 
desirous  of  being  a  pupil,  of  any  of  the  advantages  secured  to 
him  or  her  by  the  trust,  would  not  be  restrained  by  this  court. 
The  action  of  the  trustees  hitherto  in  admitting  pupils  not  re- 
siding in  this  state  to  participation  in  the  tuition,  on  payment 
of  full  rates,  is  therefore  not  disapproved. 

The  testator,  by  the  codicil,  directed  that  his  executors 
should  divide  Castle  Point  and  the  homestead  lot  and  the 
houses  thereon,  into  four  convenient  plots,  not  necessarily  to 
be  of  equal  value,  and  that  his  wife  should  determine  which 
of  his  sons  should  have  the  plot  on  which  the  mansion-house 
stands ;  and  that  the  executors  should  set  off  the  other  three 
plots  to  his  other  three  sons,  one  to  each ;  and  that  the  estate 
of  his  sons  in  their  respective  plots  should  be  a  fee  simple. 

His  son  Richard  was,  as  before  stated,  born  after  the  mak- 
ing of  the  codicil,  and  the  question  is  whether  that  fact  affects 
the  devise  in  the  codicil  of  the  Castle  Point  and  home- 
stead property,  which  is  in  favor  of  the  testator's  other  sons 
alone. 

The  question  arises  out  of  the  statutory  provision  for  chil- 
dren born  after  the  making  of  a  will.  Nix.  Dig.  1031, 
"Wills"  §  21.  That  section  is  as  follows:  "If  a  testator 
having  no  child  or  children  born  at  the  time  of  making  and 
publishing  his  last  will  and  testament,  shall,  at  his  death, 
leave  a  child  or  children  born  after  the  making  and  publish- 
ing of  his  said  last  will  and  testament,  or  any  descendant  or 
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descendants  of  such  after-born  child  or  children,  the  child  or 
children  so  after-born,  or  their  descendant  or  descendants, 
respectively,  if  neither  provided  for  by  settlement  nor  disin- 
herited by  the  said  testator,  shall  succeed  to  the  same  portion 
of  the  father's  estate  as  such  child  or  children,  or  descendants 
as  aforesaid,  would  have  been  entitled  to  if  the  father  had 
died  intestate ;  towards  raising  which  portion  or  portions,  the 
devisees  and  legatees,  or  their  representatives,  shall  contribute 
proportionably  out  of  the  part  devised  and  bequeathed  to 
them  by  the  same  will  and  testament." 

The  testator,  in  the  present  case,  made  provision  in  the 
codicil  for  after-born  children.  After  giving  to  his  son 
Albert  Bayard,  who  was  born  after  the  making  and  publish- 
ing of  the  will,  a  sum  of  money  ($100,000)  expressly  in  order 
to  put  him  upon  an  equality  with  his  other  children,  he  says  : 
"  And  my  will  is  that  every  child  I  shall  hereafter  have  shall 
also  be  upon  a  like  equality  with  my  present  children,  and 
each  of  such  children  that  may  hereafter  be  born  shall  be 
entitled  to  a  like  sum  of  $100,000  out  of  my  estate ;  all  of 
which  bequests  or  devises  hereinabove  made,  and  those  to  my 
wife  and  children,  in  the  foregoing  will,  of  the  said  sum  of 
$100,000,  shall  take  effect  before  any  other  gift  in  said  will 
or  hereinafter  made."  And  again,  he  gives  the  residue  of  his 
estate  to  his  wife,  and  his  children  born  and  to  be  born ;  each 
of  his  sons  to  have  two  shares,  his  wife  two,  and  each  of  his 
daughters  one. 

It  seems  entirely  clear  that  such  a  case  as  that  which  is 
now  under  consideration  is  not  within  the  spirit  of  the  law. 
It  is  not  within  the  mischief,  and  therefore  is  not  within 
the  remedy.  The  legislature  surely  did  not  intend  to  compel 
a  testator  to  admit  an  after-born  child  to  an  equal  share  of 
his  property  with  his  other  children,  under  all  circum- 
stances, if  not  provided  for  by  what  is  technically  known  as 
a  settlement ;  for  it  permits  him,  absolutely,  to  disinherit 
such  child,  though  the  child  be  not  provided  for  by  settle- 
ment. 
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Stevens  i-.  Shippen. 

By  the  English  law,  as  it  stood  when  the  act  was  passed, 
which  was  in  1824,  no  presuiuptiou  of  revocation  arose  from 
the  birtli  of  a  child  after  the  making  of  the  will  where  such 
child  was  provided  for  by  settlement.  Ex  parte  Earl  of 
Jlchester,  7  Ye%.  SJiS.  And  it  was  said  by  Lord  Ellenbor- 
ough,  in  Kenebel  v.  Scrafton,  2  East  530,  64^,  that  the  rule 
of  revocation  from  marriage  and  the  birth  of  issue  was 
allowed  to  apply  only  in  cases  where  the  wife  and  children, 
the  new  objects  of  duty,  were  wholly  unprovided  for, 
and  where  there  was  an  entire  disposition  of  the  whole 
estate  to  their  exclusion  and  prejudice;  that  is,  where  there 
was  a  total  want  of  provision  for  the  family  so  newly  circum- 
stanced. 

The  act  of  1842  provides,  by  its  first  section,  for  revoca- 
tion in  the  case  of  marriage  and  birth  of  issue  after  the  making 
of  a  will  by  a  testator  who  had  no  issue  living  at  the  time  of 
making  the  will,  unless  the  after-born  issue  is  provided  for  or 
mentioned  in  the  will.  By  its  second  section,  it  provides  for 
revocation  pro  tanfo,  to  let  in  after-born  children  unless  they 
are  provided  for  by  settlement  or  disinherited.  The  right  of 
the  father  to  disinherit  such  children  is  recognized  in  both 
sections.  And  under  the  second,  where,  as  in  the  case  under 
consideration,  the  testator  not  only  mentions  but  provides  for 
his  after-born  children  in  the  will,  there  will  be  no  revocation. 
If  a  testator  is,  under  the  act,  at  liberty,  as  he  undoubtedly 
is,  to  disinherit  his  children  born  after  making  his  will,  he  is, 
of  course,  at  liberty  to  make  an  unequal  division  of  his  prop- 
ertv  bv  will  between  his  children  boi'n  before  makino^  his  will 
and  those  born  afterwards. 

The  provision  contemplated  by  the  second  section  is  not 
only  that  made  by  technical  settlement,  but  includes  that 
which  is  made  by  the  will  itself  also.  Indeed,  it  seems, 
from  the  reading  of  both  sections  together,  that  the  intention 
of  the  legislature  was,  in  the  cases  provided  for  in  both 
sections,  merely  to  guard  against  the  unintentional  exclu- 
sion by  a  testator  of  those  for  whom  it  was  his  duty  to  pro- 
vide ;    and  that  the  legislature  meant  to  recognize  the  right 


1  Stew.]  OCTOBER  TERM,  1877.  537 


Midland  Terminal  and  Ferry  Co.  v.  Wilson. 


of  a  testator,  in  each  ease,  to  exclude  after-born  children, 
either  wholly  or  partially,  from  participation  in  his  estate, 
where  his  intention  to  do  so  was  apparent,  and  to  declare  that 
in  case  the  testator  had  issue  living  when  he  made  and  pub- 
lished his  will  and'  had  after-born  children  not  provided  for 
hy,  nor  mentioned  in,  the  will,  but  provided  for  by  settlement, 
no  presumption  of  revocation  should  arise.  The  birth  of 
Richard,  after  the  making  and  publishing  of  the  codicil,  was 
not,  in  law,  a  revocation  of  the  devise  of  Castle  Point  and  the 
homestead  property,  and  he  is  not  to  be  let  into  a  share  in 
those  properties. 


The  Midland  Terminal  and  Ferry  Company 

V. 

Isaac  K.  Wilson  and  others. 

Equity  will  protect,  by  injunction,  the  owner  of  a  ferry  franchise  on  the 
Hudson  river  against  infringement  by  a  rival  ferry  without  a  license  from 
this  state  or  the  state  of  New  York  ;  such  infringement  consisting  of  regu- 
lar hourly  trips  by  a  ferry-boat,  and  the  solicitation  of  passengers  on  their 
way  to  complainants'  ferry. 


Bill  for  injunction.  On  order  to  show  cause.  On  the  bill 
and  answer  and  affidavits  on  both  sides. 

Mr.  J.  B,  Vredenhurgh,  for  the  complainants. 

Note. — Continual  interruptions  of  travel  on  a  ferry  and  interference  with 
the  passengers,  such  ferry  having  a  legal  franchise,  are  nuisances  abatable 
by  injunction.  Newport  v.  Taylor,  16  B.  Mon.  [Ky.)  699 ;  East  Hartford  v. 
Hartford  Bridge  Co.  16  Conn.  171,  10  How.  511 ;  Newburgh  Tarnpike  Co. 
v.  Miller,  5  Johns.  Ch.  101 ;  Long  v.  Beard,  N.  C.  Term  Rep.  256 ;  Collins 
V.  Ewing,  51  Aki.  101 ;  McRoberls  v.  Wushburne,  10  Minn.  23;  Walker  v. 
Armstrong,  2  Kan.  19S  ;  but  see  Blewett  v.  Vaughn,  5  How.  (Miss.)  418. 

That  the  act  establishing  the  ferry  authorizes  tlie  complainant  to  proceed 
for  penalties  against  any  one  interfering  with  his  franchise  will  not  deprive 
equity  of  jurisdiction,  Cory  v.  Yarmouth  Co.,  3  Hare  593 ;  Ward  v.  Sever- 
ance, 7  Cal.  126 ;  or  prevent  his  proceeding  at  law,  Ferry  Co.  v.  Barker,  2 
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The  Chancellor. 

The  complainants  are  the  ownei-s  of  a  franchise  of  ferry 
across  the  Hudson  river.  The  defendants  carry  passengers 
in   their  boat  across   the  river  on  what  the  defendants  call 

Exch.  136;  Taylor  v.  Wilmington  R.  R.  Co.,  4  Jones  Law  {K  C.)  277  ;  but 
see  Almy  v.  Harris,  5  Johns.  175  ;  Lang  v.  Scott,  1  Black/.  (Ind.)  405. 

So,  the  ferryman  is  liable  for  special  damages,  notwithstanding  penalties^ 
are  prescribed  for  not  transporting  &c.,  Wallen  v.  McHenry,  S  Humph.  ( Tenn.) 
245  ;  Bahcock  v.  Herbert,  3  Ala.  39£,  397 ;  Slimmer  v.  Merry,  23  Iowa  90 ;. 
see  Trend  v.  Cartersville  Bridge  Co.,  11  Leigh  (Fa.)  521;  Wells  v.  SUele,  31 
Ark.  219. 

An  injunction  lies  to  restrain  an  unlicensed  ferry,  Owens  v.  Roberts,  6 
Bush  [Ky.)  609;  Chard  v.  Stone,  7  Col.  117. 

A  license  to  run  to  one  point  will  not  authorize  running  to  another  point 
also,  eight  hundred  yards  distant,  Matthews  v.  Peache,  5  E.  &  B.546;  see 
Blair  V.  Carmichael,  2  Yerg.  {Tenn.)  306  ;  Mayor  of  New  York  v.  S.  I.  Ferry 
Co.,  8  Jones  &  Sp.  300. 

A  free  ferry  is  an  infringement  on  an  exclusive  ferry,  Smith  v.  Harkins, 
3  Ired.  Eq.  {N.  C.)  613 ;  Chiappella  v.  Brown,  I4  La.  An.  189;  or  a  free 
bridge.  Gates  v.  McDaniel,  2  Stew.  (Ala.)  211 ;  Norris  v.  Farmers  Co.,  6  Col. 
590  ;  see  Harred  v.  Ellsworth,  17  Ala.  576 ;  or,  the  transportation  of  pas- 
sengers by  a  mail-carrier,  in  his  skiff,  Weld  v.  Chapman,  2  Iowa  524;  or, 
in  the  boats  of  persons  having  a  right  of  fishery  by  prescription,  Tarbei  v. 
Bogle,  10  Moris.  Decis.  4167 ;  but  not  that  parties  carry  their  own  families 
and  property  in  their  own  boats,  Jd. ;  Oreer  v.  Haughabook,  4^  Ga.  282 ; 
Trent  v.  Cartersville  Bridge  Co.  11  Leigh  {  Va.)  521.  The  free  transportation, 
by  a  railroad  company,  of  persons  not  their  passengers  is  an  infringement, 
Aikin  V.  Western  R.  R.  Co.,  20  N.  Y.  370  ;  Fitch  v.  New  Haven  R.  R.  Co., 
30  Conn.  4I ;  and,  semble,  even  of  their  passengers  by  rail,  although  paying 
no  fare  for  ferriage,  Leamy  v.  Waterj'ord  &  Lim.  R.  Co.,  7  Ir.  Com.  Law  27. 

There  is  no  general  rule  prescribing  the  distance  within  which  the  keeper 
of  a  ferry  is  secured  against  the  establishment  of  another  public  ferry,  O'-N'ei/Z 
v.  Caddo,  21  La.  An.  586,  587.  The  fact  of  nearness  is  not  conclusive 
against  a  rival  ferry,  for  additional  accommodation  may  increase  the  travel, 
Charles  River  Bridge  v.  Warren  Bridge  Co.,  7  Pick.  522;  11  Pet.  420, 
If  a  certain  distance  is  prohibited  by  statute,  it  must  be  measured  by  the 
course  of  the  ri.ver,  McLeod  v.  Burroughs,  9  Ga.  213 ;  Monflet  v.  Cole,  L.  R. 
{8  Exch.)  32,  and  cases  cited.  Fifteen  yards  is  so  near  that  equity  will  in- 
terfere, Letton  V.  Gooden,  L.  R.  [2  Eq.  Cas.)  123 ;  so,  twenty  yards,  Nor- 
wood v.  Norwood,  3  Bland's  Ch.  (Md.)  477;  4  Har.  &  Johns.  112;  so,  four 
hundred  yards.  Pirn  v.  Cumuli,  6  M  &  W.  234;  so,  three-quarters  of  a  mile, 
although  defendant  owned  both  banks  of  the  Tliames,  Churchman  v.  Tumtal, 
Hard.  162;  see  Atty.-Gen.  \.  Richards,  2  Anst.  603,  616. 
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"  excursions."  The  complainants,  on  the  case  made  by  the 
bill  and  their  affidavits,  are  entitled  to  a  preliminary  injunc- 
tion. It  is  shown  that  their  ferry  franchise  is  directly  inter- 
fered with  by  the  defendants ;  that  persons  on  their  way  to 
the  ferry,  to  cross  the  river  thereby,  are,  by  the  solicitation  of 
those  in  charge  of  the  defendants'  boat,  induced  to  cross  in  that 
boat  instead  of  crossing  by  the  ferry  ;  and  that  the  business  of 
the  ferry  has  been  thus  sensibly  and  very  materially  interfered 

A  ferry  from  A  to  B  does  not  prevent  a  person  carrying  passengers  from 
A  to  C,  a  point  two  miles  from  B,  Tripp  v.  Frank,  4  T.  R.  666  ;  so,  from  A 
to  B,  and  from  B  to  C,  is  not  infringed  by  carrying  from  A  to  B,  Taylor  v. 
Wilmiuglon  R  R.  Co.,  4  Jones  Law  (N.  C.)  277  ;  so,  where  the  old  ferry 
was  established  in  or  before  167(3,  and  the  new  one  in  1857,  when  addi- 
tional ferries  were  shown  to  be  necessary,  Newton  v.  Oubbiit,  12  C.  B.  {N. 
S.)  32. 

The  landing  of  passengers  upon  the  wharf  of  another  ferryman  is  a  mere 
trespass,  which  equity  will  not  enjoin,  Ross  v.  Page,  6  Ohio  166  ;  see  Henry' 
V.  Turner,  2  Port.  {Ala.)  23  ;  Bell  v.  Clegcj,  25  Ark.  26.  30;  Slate  v.  Wilson, 
42  Me.  9  ;  0'  Neill  v.  Annetl,  3  Dutch.  296.  Laying  out  a  highway  through 
lands  necessarily  used,  may  be  enjoined,  Flanders  v.  Wood,  24  Wis.  572. 

An  indictment  lies  for  keeping  a  ferry  without  a  license.  Wheat  v.  Slate, 
6  Mo.  455 ;  Ward  v.  Severance,  1  Cal.  126  ;  but  not  for  non-user.  Carter  v. 
Commonwealth,  2  Va.  Cas.  354;  but  see  Payne  v.  Partridge,  1  Show.  231, 
where,  to  an  indictment  for  the  abandonment  of  a  free  ferry,  the  plea  that 
defendant  had  built  a  free  bridge  was  held  bad,  because  he  might  after- 
ward pull  it  down. 

An  action  on  the  ca^e,  by  the  owner  of  a  ferry,  lies  for  damages  caused 
by  running  an  unlicensed  free  ferry  a  mile  distant,  reached  by  a  road  laid 
out  over  private  lands  of  <lefendants,  with  sign-boards  erected  at  its  inter- 
section with  tiie  old  road,  directing  travelers  that  such  new  road  led  to  a 
free  ferry,  Long  v.  Beard,  3  Murph.  {N.  C.)  57 ;  see  Huzzey  v.  Field,  2  C. 
M.  &  R.  432  ;  Ferry  Co.  v.  Barker,  2  Exch.  136  ;  Stale  v.  Seawell,  3  Hawks 
{N.  C).  193  ;  so,  where  a  similar  ferry  was  established  three  hundred  yards 
away,  and  the  approach  to  the  old  ferry  obstructed  by  cutting  down  trees. 
and  notices  were  set  up  at  the  intersection  of  the  roads,  stating  that  the  old 
road  was  out  of  repair,  such  notices  also  being  distributed  throughout  the 
neighborhood,  Stark  v.  McGowen,  1  N.  &  M.  {S.  C.)  387. 

A  party  seeking  to  restrain  a  rival  ferry  must  have  fully  complied  with 
his  license,  Norris  v.  Lopsley,  5  Cal.  4'^  ;  Walker  v.  Armstrong,  2  Kan.  198. 
See  3Iills  v.  Brown,  2  Scam.  (III.)  549.  Where,  by  the  statute,  non-user 
works  a  forfeiture, such  non-nser  is  fatal  to  relief  by  injunction,  although 
no  forfeiture  lias  been  declared  by  quo  warranto  or  otherwise,  Trent  v. 
Cartersville  Bridge,  11  Leigh  {  Va.)  -521.     Also,  neglect  to  maintain  a  ferry 
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with  and  prejudiced.  The  defendants  make  no  claim  of  right 
of  ferry,  though  they  claim  the  right  to  transport  passengers 
in  their  boat  from  one  side  of  the  river  to  the  other,  under 
their  license  from  the  United  States  to  ply  in  the  harbor  and 
bay  of  New  York.  This  gives  them  no  right  of  ferry.  Their 
so-called  "  excursions  "  are  not  merely  occasional,  but  regular 
hourly  trips  from  one  side  of  the  river  to  the  other. 
Injunction  ordered. 

so  as  to  accommodate  the  public,  Ferrell  v.  Woodward,  20  Wis.  458 ;  Davis 
V.  Police  Jury,  1  La.  An.  2S8  ;  Walker  v.  Armstrong,  2  Kan.  198  ;  Anony- 
mous, 1  Ves.  Sen.  4'^6.  It  must  be  shown  to  be  exclusive,  McEwen  v.  Tay- 
■lor,  4  Greene  {Iowa)  .532;  Butt  v.  Colbert,  24  Tex.  355 ;  Hankcy  v.  Abra- 
hams, 28  Md.  588 ;  Challiss  v.  Davis,  56  Mo.  25.  Counter-obstruction  of 
defendant's  ferry  by  complainant  will  prevent  relief,  Hill  v.  Averett,  27  Ala. 
484.  Neglect  on  tlie  ferryman's  part  in  transporting  is  no  answer  at  law, 
Peter  v.  Kendal,  6  B.  &  C.  703  ;  see  Cotton  v.  Houston,  4  Mon.  {Ky.)  290  ; 
nor,  want  of  license,  Milton  v.  Haden,  32  Ala.  30 ;  New  Albany  <fe  S.  R.  Co. 
V.  Huff,  19  Ind.  315  ;  nor,  a  defective  license,  Conner  v.  Paxson,  1  Blackf. 
(Ind.)  168. 

A  bill  quia  timet  must  allege  a  quiet,  actual,  peaceable  and  exclusive 
possession,  Hemphill  v.  McKenna,  3  Dr.  &  War.  183. 

In  order  to  authorize  an  injunction  before  answer,  the  complainants' 
right  to  the  ferry  must  have  been  established  by  former  decree,  or  other- 
wise satisfactorily  shown,  Anonymous,  1  Ves.  Sen.  4^6.  See  Whitechurch  v. 
Hyde,  2  Atk.  391.  A  preliminary  order  to  account,  and  an  attachment  for 
not  accounting,  do  not  amount  to  such  proof.  Pirn  v.  Currell,  6  M.  &  W. 
234.     See  Norwood  v.  Norwood,  4  Har.  &  Johns.  113. 

The  grant  of  the  franchise,  the  use  of  the  ferry,  and  the  fact  of  disturb- 
ance, are  all  that  need  be  established,  Patrick  v.  Rvffners,  2  Rob.  ( Va.)  209. 
The  existence  of  the  ferry  for  more  than  twenty  years  and  complainant's 
possession,  may  be  sufiBcient,  Trotter  v.  Han-is,  2  Y.  &  J.  285 ;  Milton  v. 
Haden,  32  Ala.  30;  Smith  v.  Harkins,  3  Ired.  Eq.  (N.  C.)  613;  Walker  v. 
Armstrong,  2  Kan.  198.  For  trespass  to  the  landing,  a  title  thereto,  with- 
out showing  any  riglit  in  the  ferry,  may  be  shown,  Averett  v.  Brady,  20  Ga. 
523.  When  a  grant  may  be  presumed,  Clark  v.  White,  5  Bush  (Ky.)  353  ; 
Bird  V.  Smith,  8  Watts  (Pa.)  434;  MUlon  v.  Haden,  32  Ala.  30;  Williams 
v.  Turner,?  Ga.  348;  see  State  v.  Wise,  7  Port.  (Ind.)  645 ;  Stale  v.  W'dson, 
42  Me.  9.  The  franchise  of  a  ferry  may  be  lost  by  non-user,  Greer  v. 
Haughabook,  4?  Ga.  282 ;  Maysville  v.  Boon,  2  J.  J.  Marsh.  (Ky.)  225  ; 
JeffersonvUle  v.  Ferryboat  Shallcross,  35  Ind.  19;  see  Young  v.  Harrison,  6 
Ga.  130 ;  or  mis-user.  People  v.  Thompson,  21  Wend.  235 ^'  see  Gear  v.  Bui- 
lerdick,  34  III.  74.  A  court  of  equity  may  declare  such  forfeiture,  Phil- 
lips v.  Bloomington,  1  Greene  (Iowa)  498. — Rep. 
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Julia  D.  W.  Gould 


Samuel  W.  Wheeler.* 

1.  On  bill  to  foreclose  a  first  mortgage  on  lands,  the  holders  of  mIL 
encumbrances  existing  at  the  time  of  commencing  the  suit,  must  be  madtj 
parties. 

2.  Where  it  appeared  on  the  final  hearing  that  a  mortgagee  whose 
encumbrance  was  subsequent  to  that  of  the  complainant  was  not  a  party, 
the  suit  was  stayed  to  bring  him  in. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofe. 

Mr.  S.  O.  Mount,  for  complainant. 

Mr.  W.  H.  Corbin,  for  defendant  Montague. 

The  Chancellor. 

The  interest  has  been  paid  on  the  mortgage  up  to  the  1st 
of  April,  1875.  The  bill  was  filed  on  the  13th  of  February, 
1877.  There  were,  therefore,  then  due  on  the  mortgage  $84^ 
which  had  been  due  for  more  than  thirty  days,  and  the  com- 
plainant declared  her  election  that  the  principal,  of  which 
$800  were  unpaid,  should  become  due.  According  to  the 
terms  of  the  mortgage,  the  unpaid  principal  thereupon  be- 
came due.  The  complainant  would  be  entitled  to  a  decree  of 
foreclosure  and  sale,  but  for  the  fact  that  it  appears  by  her 
bill  that  there  is  a  subsequent  encumbrancer,  a  mortgagee,, 
who  is  not  made  a  party  to  the  suit.  That  mortgagee  is  a 
necessary  party.  A  mortgagee  who  comes  into  court  for  fore- 
closure and  sale  of  the  mortgaged  premises  is  not  at  liberty 
to  omit,  as  parties  to  the  proceedings,  those  who  hold  encum- 
brances subsequent  to  his  own.     The  general  rule  is  that  the 

*  Cited,  3  Stew.  Eq.  61. 
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holders  of  all  encumbrances  existing  at  the  time  of  commenc- 
ing the  suit  must  be  made  parties.  Story^s  Eq  PL  §  193 ; 
Ensicorth  v.  Lambert,  4-  Johiis.  Ch.  605 ;  Adams  v.  Paynter, 
1  Col.  C.  C.  530 ;  1  Fisher  on  Mortgages  55 If,  555,  556.  It 
is  true  that  if  they  be  not  made  parties,  the  proceedings  are 
of  no  avail  as  against  them,  but  that  is  no  reason  for  making 
a  suit  for  foreclosure  and  sale  of  mortgaged  premises  an  ex- 
ception to  the  general  rule  of  equity,  which  requires  that  all 
persons  in  interest  be  parties  to  the  suit.  It  is  manifestly 
unjust  to  all  persons  interested  in  the  proceeds  of  the  sale  of 
the  mortgaged  premises  that  the  sale  be  made  subject  to  an 
outstanding  right  to  redeem,  for  that  invariably  and  inevitably 
prejudices  the  sale.  The  bill  must  be  amended  by  making 
the  holder  of  the  mortgage  given  by  Stewart  (the  third  mort- 
gage) a  party,  and  he  must  be  brought  into  court,  and  the 
cause  be  proceeded  in  regularly  as  against  him.  In  the  mean- 
time the  suit  will  be  stayed. 


Gabbet  G.  Ackeesox  and  others 

V. 

The  IjOdi  Branch  Railroad  Company. 

In  a  suit  to  foreclose  a  mortgage  on  a  railroad,  it  appeared  that  the  own- 
ers of  tlie  bonds  who,  with  the  trustee,  were  complainants,  held  them  as 
collateral  security  only  for  a  debt  less  than  the  amount  of  the  bonds. — Held, 
that  the  assignor  should  be  a  party. 


On  bill  and  plea. 

Mr.  G.  H.  Coffey  and  Mr.  Philo  Chase,  of  Xew  York,  for 
complainants. 

Mr.  W.  M.  .Johnson,  for  defendants. 
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The  Chancellor. 

The  bill  is  filed  upon  a  mortgage  given  by  the  defendants 
•upon  their  railroad  &c.  to  Garret  G.  Aekerson  and  Cornelius 
Blauvelt,  to  secure  the  payment  of  certain  bonds  made  and 
given  by  the  defendants  to  Robert  Rennie,  and  payable  to 
him  or  bearer,  Mr.  Blauvelt  is  dead.  The  bill  prays  for 
foreclosure  and  sale  of  the  mortgaged  premises.  It  is  filed 
by  Mr.  Aekerson,  the  surviving  trustee,  and  Harrison  B. 
Libby,  James  B,  Libby  and  Augustus  F.  Libby,  and  it  states 
that  all  the  bonds  have  come  by  transfer  and  delivery  into  the 
hands  of  the  Messrs.  Libby,  and  that  they  are  now  the  holders 
and  owners  of  them,  and  entitled  to  the  moneys  therein  agreed 
to  be  paid.  The  defendants  plead,  substantially,  that  the 
Libbys  are  not  the  absolute  owners  of  the  bonds,  but  that  the 
bonds  were  assigned  to  them  by  Robert  Rennie  (and  are  held 
by  them  accordingly)  as  security  for  a  debt  due  from  him  to 
them,  and  which  is  less  in  amount  than  the  money  due  on  the 
bonds,  and  that  Rennie  is  entitled  to  the  excess  of  the  amount 
due  on  the  bonds  beyond  the  amount  of  that  debt,  and  that 
he  ought  therefore  to  be  made  a  party  to  the  bill.  The  plea 
is  good.  Miller  v.  Henderson,  '2  Stock.  820 ;  Woodruff  v. 
Bepue,  1  McCart.  168. 


Harrison  J.  Libby  and  others 

V. 

William  Rennie  and  wife. 

On  bill  and  plea. 

Mr.  G.  H.  Coffey  and  Mr.  Philo  Chase,  of  New  York,  for 
complainants. 

Mr.  W.  M.  Johnson,  for  defendants. 
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The  Chancellor. 

The  plea  in  this  case  will  be  allowetl  for  the  reasons  givea 
in  the  opinion  in  the  case  of  Ackei'son  v.  Lodi  Branch  Mail- 
road  Company,  decided  at  this  term. 


CHRISTIA^A  Heidelbach 

V. 

Sophia  Jacobi  and  others. 


The  twenty-third  section  of  the  mechanics  lien  law  (Rev.  p.  673)  pro- 
vides that  mortgages  and  other  encumbrances  created  and  recorded  or 
registered  prior  to  the  commencement  of  the  building,  shall  have  priority 
over  all  subsequent  builders  liens  upon  the  lands  and  upon  the  erections 
thereon,  except  stick  as  inay  be  removable  as  between  landlord  and  tenant  dc. — 
Held,  that  this  exception  only  applies  to  such  buildings  erected  by  tenant* 
on  leased  lands  as  are  by  law  removable  as  between  landlord  and  tenant. 


Bill  to  foreclose.     On  final  hearing  on  bill  and  answer. 
Mr.  A.  D.  Campbell,  for  complainant. 
Mr.  H.  K.  Coddington,  for  defendants. 

The  Chancellor. 

The  contest  is  between  one  who  purchased  the  mortgaged 
premises  at  sheriff's  sale,  under  execution  on  a  judgment 
on  a  mechanics  lien  claim,  and  a  mortgagee  of  the  premises, 
whose  mortgage  was  registered  before  the  commencement  of 
the  building,  for  work  whereon  and  materials  wherefor  the 
lieu  was  claimed.  The  purchaser  insists  that  the  sheriff's 
deed  conveyed  to  him  the  building  free  of  the  encumbrance  of 
the  mortgage.  The  building,  which  is  in  the  village  of  Carl- 
stadt,  in  Bergen  county,  is  of  brick,  and  was  built  on  a  stone 
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foundation,  with  a  cellar,  in  the  ordinary  way.  It  was  built 
by  the  mortgagor,  who  owned  the  land,  for  occupation  by 
himself  and  family.  Part  of  the  first  floor  was  designed  for 
a  store,  in  which  the  mortgagor,  or  his  wife,  intended  to 
carry  on  the  business  of  maimfacturing  and  selling  artificial 
flowers.  The  rest  of  the  house  was  intended  for  the  resi- 
dence of  the  mortgagor  and  his  family.  Tlie  twenty-third 
section  of  the  mechanics  lien  law  (Rev.  p.  673)  provides  that 
mortgages  and  other  encumbrances  created  and  recorded  or 
registered  prior  to  the  commencement  of  the  building,  shall 
have  priority  to  all  subsequent  builders  liens  upon  the 
lands  and  upon  the  erections  thereon,  except  such  as  may 
be  removable  as  between  landlord  and  tenant,  which  may 
be  sold  and  removed  by  virtue  of  any  building  lieu  for  the 
construction  of  the  same,  free  from  such  prior  encumbrances. 
The  counsel  of  the  purchaser  contends  that  the  w^ords 
"  removable  as  between  landlord  and  tenant,"  in  that  sec- 
tion, are  descriptive  of  the  class  or  character  of  buildings 
which  the  legislature  intended  to  declare  to  be  subject  to 
mechanics  lien  paramount  to  any  prior  mortgage  upon  the 
land  ;  and  that  if  the  building  be  of  such  character  as  that, 
if  built  by  a  tenant  on  leased  premises,  it  would  be  remov- 
able as  between  him  and  his  landlord  as  a  trade  fixture,  a 
mechanics  lien  for  building  it  will,  under  the  statute,  be 
paramount  to  any  encumbrance  existing  on  the  land  when 
the  building  was  begun,  although  the  building  be  not  a 
trade  fixture,  but  was  erected  by  the  ow^ner  of  the  land  for 
his  own  occupation.  This  position  cannot  be  maintained. 
The  legislature  merely  intended,  by  the  language  in  question, 
to  except  from  the  provision  re-organizing  the  priority  of 
mortgages  and  other  encumbrances  existing  at  the  time  of 
the  commencement  of  the  building,  such  buildings  erected 
by  tenants,  on  leased  land,  as  are  by  law  removable  as 
between  landlord  and  tenant.  The  mortgage  in  the  present 
case  is  entitled  to  priority  over  the  title  of  the  purchaser 
under  the  judgment  on  the  lien  claim.     That  part  of  the 
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mortgaged  premises  which  is  not  covered  by  the  lien  claim 
can  be  sold  separately,  without  prejudice  to  the  rights  of  any 
party  in  interest.  It  will  be  first  sold  to  raise  the  money  due 
the  complainant  on  his  mortgage. 


Henry  B.  Mahn 

V, 

Elisha  C.  Hussey  and  Avife,  and  others. 

1.  A  premium  paid  upon  one  of  three  distinct  loans,  will  not  render 
wholly  usurious  a  mortgage  given  to  secure  such  loans.  Only  the  excess, 
and  the  interest  thereon,  must  be  deducted. 

2.  Notwithstanding  the  payment  of  such  premium,  the  principal  will, 
under  the  usual  clause  providing  that  upon  default  in  the  prompt  payment 
of  the  interest  the  principal  shall  be  due  and  payable,  become  due  on  de- 
fault in  the  payment  of  interest. 

Bill  to  foreclose.     On  final  hearing  on  bill  and  answer. 

Mr,  E.  S.  Cowles,  for  complainant. 

Mr.  L.  Shafer,  for  defendants  Hussey  and  wife. 

The  Chancellor. 

The  pleadings  disclose  the  following  state  of  facts :  The 
complainant,  on  the  2d  of  March,  1868,  lent  to  the  defend- 
ant Hussey  $4,500,  taking  his  bond  and  a  mortgage 
executed  by  him  and  his  wife  for  $5,000,  with  interest.  On 
the  29th  of  December,  1868,  the  complainant  lent  to  Hussey 
$1,000  more,  on  like  bond  and  mortgage;  and  in  March, 
1873,  he  lent  to  him  $1,500,  the  payment  of  which,  with  the 
amount  of  the  former  loans,  was  secured  by  a  bond  and 
mortgage  for  §7,500  and  interest,  on  the  premises  described 
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in  the  former  mortgages,  which  were  then  canceled.  The 
principal  on  this  last  mortgage,  which  is  the  mortgage  in  suit, 
was  made  payable  on  the  1st  of  July,  1878,  and  the  interest 
semi-annually,  with  provision  that  if  default  should  be  made 
in  the  payment  of  the  interest  for  thirty  days,  the  priucipal 
should,  at  the  option  of  the  mortgagee,  immediately  become 
due..  On  the  first  loan  of  $4,500,  it  was  agreed  that  the  com- 
plainant should  receive  a  premium  of  $500,  which  was  in- 
•cluded  in  that  mortgage.  The  answering  defendants,  by 
their  answer,  set  up  the  defence  of  usury,  and  they  insist  that 
the  mortgage  in  suit  is  so  affected  thereby  that  not  only 
is  the  whole  of  the  interest  forfeited,  but  the  bill  must  be  dis- 
missed, because  no  interest  has  ever  been  recoverable  on  the 
mortgage,  in  consequence  of  the  usury,  and  therefore  there 
has  been  no  default ;  and,  if  no  default,  the  principal  is  not 
due,  and  will  not  be  due  until  the  1st  of  July,  1878.  The 
mortgage  in  suit  was  given  to  secure  the  payment  of  three 
several  and  distinct  loans  by  the  mortgagee  to  the  mortgagor, 
Hussey.  On  the  first  of  these  a  premium  was  taken,  but 
none  on  either  of  the  others.  The  second  and  third  loans 
were  neither  of  them  usjurious.  The  first  was.  To  that  the 
forfeiture  should  be  confined.  Orippen  v.  Heermance,  9  Paige 
211.  No  interest  is  recoverable  in  respect  to  the  amount  of 
that  mortgage,  and  the  interest  received  by  the  mortgagee  on 
the  $500  premium  must,  with  the  premium,  be  deducted. 
BedU  v.  Wardell,  10  C.  E.  Gr.  34-9.  Interest  is  recoverable 
on  the  rest  of  the  amount  of  the  principal,  that  is,  on  $2,500. 
According  to  the  bill,  no  interest  has  been  paid  since  the  1st 
of  January,  1875,  and  the  complainant  elected  that  the  prin- 
cipal should  at  once  become  due,  by  reason  of  the  default. 
If,  in  fact,  no  interest  whatever  were  recoverable  on  the  mort- 
gage, that  fact  would  not  relieve  the  defendants  from  the 
consequences  of  the  default.  The  default  would  still  exist, 
notwithstanding;  the  fact  that  the  interest  is  not  recoverable 
by  suit.  The  principal  of  the  mortgage,  less  the  amount 
of  the  premium,  is  due.     The  complainant  is  entitled  to  costs. 
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Ann  Louisa  Culver 

V. 

Frederick  A.  Watson. 

The  owner  of  the  fee  of  lands  sold  for  the  payment  of  taxes  may,  under 
Hev.  p.  1165  I  ^,  file  a  bill  in  equity  against  the  purchaser  of  such  lands  at 
the  tax  sale  to  redeem,  upon  complying  with  the  requirements  of  the  act. 
Such  bill  is  not  an  ejectment  bill. 


On  final  hearing  on  pleadings  and  proofs. 
Messrs.  Williams  &  Cowles,  for  complainant. 
Mr.  G.  H.  Coffey,  for  defendant. 

The  Chancellor. 

This  is  a  bill  to  redeem.  The  facts  of  the  case  are  admitted. 
The  complainant  is  the  owner  of  a  lot  of  land  in  the  county 
of  Bergen,  which  was  sold  and  conveyed  to  the  defendant  in 
July,  1874,  for  the  term  of  seventy-five  years,  under  the 
provisions  of  the  act  "  to  make  taxes  a  lien  on  real  estate 
and  to  authorize  sales  for  the  payment  of  the  same"  {Rev.  p. 
1163),  and  the  supplement  thereto.  P.  L.  of  1863  p.  497,- 
Rev.  p.  1165. 

After  the  expiration  of  a  year  from  the  time  of  the  sale, 
the  complainant,  then  being  the  owner  of  the  fee,  tendered  to 
the  defendant  the  amount  paid  by  him,  with  interest  at  the 
rate  of  twelve  per  cent,  per  annum,  and,  at  the  same  time, 
produced  a  deed  from  him  to  her  releasing  the  premises  from 
hi*  term,  and  requested  him  to  execute  it ;  but  he  refused  tO' 
receive  the  money  or  execute  the  deed.  She  then  began 
this  suit,  and  paid  the  money  into  court.  He  insists  that  she 
is  not  entitled  to  relief. 

The  second  section  of  the  supplement  above  mentioned 
provides  that  in  all  cases  of  sale  made  of  any  real  estate  in 
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pursuance  of  that  act  and  the  original  act,  the  owner  or  own- 
ers thereof  shall  have  the  right  to  redeem  the  same  after  the 
expiration  of  one  year  from  the  time  of  such  sale,  by  paying 
the  amount  paid  by  the  purchaser  therefor,  with  twelve  per 
cent,  interest  thereon  ;  and  the  purchaser,  on  payment  thereof, 
shall  reconvey  and  restore  to  the  owner  or  owners  such  real 
estate. 

The  defendant's  counsel  insists  that  this  is  an  ejectment 
bill.  But  that  is  not  its  character.  The  complainant  has 
come  to  the  proper  forum  for  relief.  She  could  obtain  none 
at  law.  The  defendant  has  a  valid,  legal  title  under  the  tax 
sale.  The  complainant  has  the  right  to  redeem  the  property 
from  it.  She  has  complied  with  the  provisions  of  the  law 
and  is  entitled  to  a  decree  that  he  execute  the  deed,  and  (since 
he  admits  that  he  holds  possession  only  under  his  tax  deed) 
that  he  restore  to  her  the  possession  of  the  property.  She  is 
entitled  to  costs. 


Noah  Woodruff  and  others,  executors  &c 

V. 

Solomon  A.  Stickle  and  others. 

1.  Where  a  mortgage  provided  that  the  mortgagee  sliould  release  parts 
of  the  mortgaged  premises,  on  request  of  the  mortgagor  or  his  heirs  or 
assigns,  on  receipt  of  not  less  than  $300  an  acre — Held,  that  the  liability 
of  the  mortgagor  to  pay  deficiency  was  not  affected  by  the  fact  that  the 
mortgagee,  in  the  absence  of  notice  of  the  assumption  of  the  mortgage 
debt  by  a  grantee  of  the  mortgagor,  and  in  the  absence  also  of  any  notice 
not  to  release  for  a  less  sum  than  $300  per  acre,  had  released,  at  the  request 
of  the  grantee,  parts  of  the  premises  at  less  than  that  rate,  it  not  appearing 
that  the  price  received  was  less  than  the  full  value. 

2.  The  price  fixed  in  the  mortgage  was  for  the  protection  of  the  mort- 
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On  final  hearing  on  bill  and  plea  of  Henry  A.  Kent,  Jr.^ 
and  answer  of  Carrie  E.  and  Edward  D.  Valentine. 

Mr.  W.  J.  Magie,  for  complainants. 

3fr.  G.  T.  Parrot,  for  Mr.  and  Mrs.  Valentine. 

Mr.  W.  P.  Wilson,  for  Kent. 

The  Chaxcellor. 

The  bill  is  tiled  by  the  executors  of  Noah  Woodruff  de- 
ceased, to  foreclose  a  mortgage  given  by  Mr.  and  Mrs.  Kent 
and  Mr.  and  Mrs.  Valentine  to  Mr.  Woodruff,  on  thirty- 
three  and  one-third  acres  of  land  in  the  city  of  Elizabeth, 
to  secure  the  payment  of  their  bond  for  $9,000,  and  interest 
thereon.  The  bond  and  mortgage  are  dated  on  the  9th  of 
October,  1871.  The  principal  of  the  bond  was  payableiou 
the  1st  of  November,  1876,  but,  by  a  provision  in  the  con- 
dition, the  obligors  had  the  privilege  of  paying  it  in  install- 
ments, of.  not  less  than  $500  at  a  time,  on  thirty  days' 
notice  to  the  obligee.  The  mortgage  was  given  for  the  pur- 
chase-money of  the  mortgaged  premises,  on  the  sale  thereof, 
by  AYoodruff.  It  contained  an  agreement,  on  his  part,  'to 
release  any  part  of  the  mortgaged  premises  from  the  lien 
and  encumbrance  of  the  mortgage  on  payment  being  made, 
at  the  rate  of  S300  an  acre,  for  the  land  released,  but  he  was 
not  bound  to  release  at  all,  except  on  receipt  of  as  much  as 
$500.  The  mortgagors  sold  and  conveyed  the  property  to 
William  H.  Miller,  on  the  27th  of  October,  1871.  He,  by 
the  deed,  assumed  the  payment  of  the  mortgage.  On  the 
20th  of  October.,  1874,  Woodruff,  for  the  consideration  of 
$2,800  received  by  him,  released  part  (ten  and  one-third 
acres)  of  the  mortgaged  premises,  and  gave  credit  for  the 
amount  as  so  much  paid  on  the  mortgage.  The  complain- 
ants, by  their  bill,  pray  a  decree  for  deficiency  against  the 
mortgagors.  Kent  has  pleaded  his  discharge  in  bank- 
ruptcy, which  is  admitted,  and  the  complainants  consent  to 
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the  dismissal  of  the  bill  as  against  him,  so  far  as  the  prayer 
for  decree  for  deficiency  is  concerned. 

The  Valentines  have  answered.  By  their  answer  they 
claim  that  although  Woodruff  received,  as  consideration  for 
the  release,  which  they  say  was  made  without  their  knowl- 
edge or  consent,  only  $2,800,  they  are,  in  equity,  entitled,  in 
the  ascertainment  of  the  amount  of  the  decree  for  deficiency 
against  them,  should  one  be  made,  to  a  credit  on  account  of 
the  mortgage  debt  of  |300  more  than  that  sum,  that  is,  to  a 
credit  of  $3,100,  or  $300  an  acre  for  ten  and  one-third  acres. 
This  claim  is  based  on  what  they  insist  is  their  equitable  right 
of  subrogation,  in  view  of  the  assumption  of  the  mortgage 
debt  by  Miller,  to  the  rights  of  Woodruff  under  the  mortgage, 
if  compelled  to  pay  the  debt. 

Their  answer  (there  is  no  testimony  in  the  case)  sets  up  no 
other  facts  than  those  above  stated  as  the  basis  of  their  claim. 
Though  the  release  was  made  without  their  knowledge  or 
consent,  it  does  not  appear  that  when  it  was  made  WoodrufiP 
had  actual  notice  of  the  right  to  subrogation  which  is  now 
set  up.  It  does  not  appear  that  he  had  actual  notice  of 
the  assumption  by  Miller  of  the  payment  of  the  mortgage. 
But  he,  of  course,  had  notice  of  the  conveyance  to  Miller,  and 
was  aware  of  the  fact  that  the  mortgagors,  being  personally 
liable  on  their  bond,  had  the  right  to  look  to  the  mortgaged 
premises  for  indemnity  against  that  liability.  It  is  not 
alleged  that  he  did  not  act  in  good  faith  and  with  just  inten- 
tion. He  was  under  obligation  to  release  on  certain  condi- 
tions, but  those  conditions  were  intended  merely  for  his  own 
protection.  He  was  not  to  be  required  to  release  on  receipt 
of  a  less  sum  on  account  of  the  mortgage  money  than  the 
part  released  would  amount  to  at  $300  per  acre,  and  not  at 
all  except  on  receipt  of  at  least  $500  on  account  of  the  mort- 
gage debt.  He  was,  of  course,  at  liberty,  as  between  him 
and  the  mortgagees,  while  they  were  the  owners  of  the  prop- 
erty, to  release,  if  he  saw  fit  to  do  so,  without  consideration. 
He  was  bound  to  their  grantee  by  tlie  agreement  to  release. 
Indeed,  they  do  not  complain  because  he  released,  but  because 
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he  did  not  receive  a  larger  sum  of  money  as  a  consideration 
for  the  release.  There  is  no  evidence,  however,  and  it  is  not 
even  alleged  that  he  did  not  receive  the  full  value  of  the 
premises  released.  The  price  of  $300  per  acre  was  fixed  for 
his  protection,  not  theirs.  It  does  not  appear  that  his  release 
wrought  any  injury  to  them.  If  he  received  the  full  value 
of  the  land  released  as  consideration  for  the  release,  and,  as 
before  remarked,  there  is  no  evidence  or  allegation  that  he 
did  not,  they  have  sustained  no  injury.  They  did  not  notify 
him  not  to  release  at  a  less  price  than  S300  an  acre.  They 
do  not  appear  to  have  been  deprived  of  any  right. 

There  will  be  a  decree  for  deficiency  against  the  Valentines 
and  Mrs.  Kent.  They  are  not  entitled  to  the  allowaiK-e 
which  they  claim. 


In  the  matter  of  the  application  of  the  Newaek  Savings 
Institution  for  direction  in  the  management  of  its 
trusts.* 

1.  An  incorporated  savings  institution,  merely  for  investment  of  money 
and  payment  of  income,  is  a  general  or  public  trustee,  an  incorporated 
agency  for  receiving  and  loaning  money  on  account  of  tliose  to  whom  the 
money  belongs. 

2.  It  is  a  mere  trustee,  and,  as  such,  is  subject  to  the  jurisdiction  of  this 
court  over  trusts. 

3.  Equity  will  interfere,  if  there  appears  to  be  occasion  for  so  doing,  to 
prevent  the  unequal  distribution  of  ihe  assets  of  such  institution,  e.  g.,  to 
prohibit  the  payment  of  any  depositors  in  full  so  long  as  it  is  uncertain 
whether  there  will  be  assets  enough  to  pay  the  others  in  full  also. 


On  petition. 

Jir.  A.  Q.  Keasbey  and  Mr.  Cortlandt  Parker,  for  the  peti- 
tioner. 

*  Cited,  2  Slew.  Eq.  109 ;  3  Stew.  Eq.  6;  3  Stew.  Eq.  165;   12  Slew.  Eq. 
176, 183. 
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The  Chancellor. 

Application  is  made  by  the  Newark  Savings  Institution  for 
judicial  intervention  and  direction  in  the  management  of  its 
trusts.  The  state  of  circumstances  presented  by  the  petition 
as  the  occasion  for  invoking  the  aid  of  this  court  is  therein 
wholly  attributed  to  the  very  great  depreciation  of  property 
which  has  occurred  within  the  last  few  years,  and  which  is 
an  unavoidable  concomitant  of  the  commercial  depression 
which  the  country  has  suffered,  and  under  which  it  is  still 
laboring.  In  these  days,  as  is  well  known,  mortgage  in- 
vestments, originally  carefully  and  judiciously  made  on  prop- 
erty generally  and  properly  regarded  as  furnishing  amjjle 
security,  in  very  many  instances,  from  the  cause  just  referred 
to,  not  only  prove  unproductive  of  income,  but  fail  to  secure 
the  repayment  of  the  principal  itself,  so  that  on  foreclosure 
the  lender  is  compelled  to  purchase  the  property  to  save  the 
original  investment.  Other  securities,  justly  accepted  as  the 
most  stable  (to  say  nothing  of  those  which,  though  of  a 
lower  grade,  were  nevertheless  considered  safe),  have  fallen  in 
value. 

Such  a  condition  of  affairs  cannot  fail  to  produce  embar- 
rassment in  the  administration  of  extensive  trusts  for  invest- 
ment. Under  such  embarrassment  the  petitioner  seeks  the 
assistance  of  this  court.  It  alleges  that  it  is  the  owner  of 
assets  (including  certain  depreciated  securities)  to  the  amount 
of  about  $12,000,000,  besides  a  large  sum  (hundreds  of 
thousands  of  dollars)  of  accrued  interest  on  its  investments 
other  than  the  depreciated  securities,  and  that  its  total  de- 
posits amount  to  about  $11,000,000;  that  these  assets  con- 
sist of  mortgages  and  public  and  railroad  bonds,  and  that 
it  has  now  in  its  possession  government  securities  amounting, 
with  the  premium  thereon,  to  more  than  $2,000,000,  and  also 
a  very  large  amount  of  other  securities  immediately  available, 
and  that  the  rest  cannot  be  realized  upon  at  once,  and  cannot 
be  converted  into  cash  without  loss  if  the  collection  be  forcea 
or  the  securities  be  put  into  the  market. 

The  institution  is  the  oldest  of  the  savings  banks  in  the 
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city  of  Xewark  ;  its  managers  have  been  from  the  beginning 
some  of  the  very  best  citizens ;  and,  during  the  thirty  years 
of  its  existence,  it  has  had  the  full  confidence  of  the  public, 
as  is  evidenced  by  the  amount  of  its  deposits,  and  the  number 
of  its  depositors.  These  latter  are  twenty-five  thousand,  very 
many  of  \yhom  are  poor  people,  whose  entire  savings  have 
been  placed  there  for  safe  keeping.  Induced  by  rumors  of  the 
embarrassment  of  the  institution,  depositors  of  large  amounts 
are  withdrawing  their  deposits.  To  pay  them,  it  is  necessary 
to  convert  available  assets  into  cash.  Obviously,  in  a  very 
short  time  the  institution  must  suciumb  under  this  process 
of  de])letion  ;  and  then  the  least  available  assets  will  be  all 
that  will  be  left  for  the  unpaid  depositors. 

The  unfairness  of  such  a  result  is  manifest.  The  institution 
is  a  general  or  public  trustee.  It  holds  the  money  of  its  de- 
positors in  trust  for  investment.  Its  charter,  by  its  fourth 
section  (P.  L.  of  18Jf7  p.  105),  provides  that  the  corporation 
may  receive  as  deposits  all  sums  of  money  which  may  be 
offered,  for  the  purpose  of  being  invested,  in  such  sums  and 
at  such  times  and  on  such  terms  as  the  by-laws  shall  prescribe, 
which  shall  be  invested  accordingly,  and  shall  be  repaid  to 
such  depositors  at  such  times  and  with  such  interest  and  under 
such  regulations  as  the  board  of  managers  shall  from  time  to 
time  prescribe ;  and  the  corporation  may  accept  and  execute 
all  such  trusts  of  every  description  as  may  be  committed  to  it 
by  any  person,  by  will  or  otherwise,  or  be  transferred  to  it  by 
order  of  any  court. 

By  the  fifth  section  it  is  provided  that  it  shall  be  the  duty 
of  the  managers  to  regulate  the  rate  of  interest  to  be  allowed 
to  the  depositors  so  that  they  shall  receive  a  ratable  propor- 
tion, as  near  as  may  be,  of  the  profits,  after  deducting  there- 
from all  necessary  expenses,  and  a  reasonable  surplus  or  con- 
tingent fund. 

This  court  has  jurisdiction  over  all  trusts,  as  well  where 
the  trust  is  held  by  a  corporation  as  where  the  trustee  is  an 
individual.  A  savings  institution,  such  as  the  petitioner,  is 
a  mere  trustee.     Coite  v.  Society  for  Savings,  32  Conn.  173 ; 
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Bunnell  v.  Collinsville  Savings  Society,  38  Conn.  203.  It  has 
no  stock.  It  receives  the  money  of  depositors  for  investment, 
and  invests  it  on  securities  taken  for  the  general  benefit  of  the 
depositors.  It  is  merely  a  large  incorporated  agency  for 
receiving  and  loaning  money  on  account  of  those  to  whom  the 
money  belongs.  Coite  v.  Society  for  Savings.  The  interest 
received  upon  the  investments  is  to  be  ratably  divided  among 
the  depositors.  It  is  so  expressly  provided  by  the  charter  of 
the  petitioner.  The  depositors  (in  the  absence  of  fraud  on 
the  part  of  the  managers  from  which  personal  liability  would 
arise)  have  no  recourse  whatever  for  repayment  of  their  prin- 
cipal or  interest  to  anything  except  the  general  investments 
of  the  institution. 

The  institution  now  before  me  was  incorporated  for  the  sole 
purpose  of  receiving  and  investing  deposits.  The  design 
of  the  legislature  in  granting  the  charter,  was  to  promote 
industry  and  frugality,  and  preserve  and  husband  the  fruits 
of  honest  toil.  It  contemplated  no  benefit  to  the  managers, 
but  looked  only  to  the  security  and  advantage  of  the  deposit- 
ors. The  trust  thus  created  is  a  general  or  public  trust.  No 
depositor  has,  under  the  charter  or  in  equity,  any  right  to  any 
particular  security  in  the  hands  of  the  institution  for  his 
deposit  more  than  any  other  depositor.  All  tlie  assets,  after 
deducting  necessary  expenses,  are  held  as  a  common  fund  for 
the  security  of  all  the  depositors. 

It  follows  that  no  depositor  has  any  reason  for  complaint 
if  he  is  not  permitted  to  receive  his  deposit  in  full  if  there  be 
even  any  uncertainty  as  to  whether  there  will  be  assets  enough 
to  pay  all  the  others  in  full.  It  follows,  also,  that  the  insti- 
tution ought  not,  under  such  circumstances,  to  be  permitted 
to  exhaust  such  of  its  securities  as  are  immediately  conveitible 
into  cash  without  loss  in  the  payment  in  full  of  clamorous  or 
alert  depositors,  and  leave  for  those  Avho  are  less  vigilant,  or 
who  may  be  less  informed  of  the  situation,  the  securities 
which  are  less  available,  and  on  which  such  loss  may  be  sus- 
tained as  that  the  latter  may  fail  to  realize  the  full  amount 
due  them.     In  other  words,  the  vigilant  depositors  ought  not 
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to  be  permitted  to  devolve  all  the  losses  of  the  trust  on  the 
others  who  are  as  much  entitled  to  payment  in  full  as  the}"" 
are. 

To  insure  justice  to  the  helpless  is  one  of  the  most  valua- 
ble prerogatives  of  this  court.  Equality  in  the  present  case 
is  equity.  I  have  no  doubt  as  to  the  jurisdiction  of  this 
court  over  the  subject,  and  I  have  no  hesitation  whatever  in 
exercising  it.  Under  the  circumstances,  I  deem  it  my  duty 
to  see  to  it  that  the  assets  of  this  trust,  in  the  hands  of  the 
institution,  are  not  inequitably  administered.  I  shall  there- 
fore control  the  management  in  this  respect.  Those  of  the 
assets  which  are  immediately  convertible  into  cash  without 
loss  amount,  as  before  stated,  to  $2,000,000.  The  managers 
will  be  required  to  pay  to  all  depositors  who  shall  apply  for 
it,  eighteen  per  cent,  of  their  deposits,  with  two  per  cent, 
interest  or  dividend  on  their  deposits — the  former  payable  on 
demand,  and  the  latter  on  the  1st  day  of  January  next — and 
will  be  restrained  by  injunction  from  paying  any  more  than 
that  percentage  and  interest  to  any  one  until  the  further  order 
of  this  court.  This  will  enable  every  depositor  who  desires 
it  to  receive  eighteen  per  cent,  of  his  deposit  at  once,  and  will 
protect  all,  and  prevent  any  unfair  advantage  of  one  over 
another.  It  is  and  will  be  held  to  be  equivalent  to  a  declara- 
tion of  a  dividend  of  that  amount  on  all  deposits  now  held 
by  the  institution.  Those  who  shall  not  now  receive  it  will 
be  entitled  to  receive  it  hereafter  in  any  event,  and  it  will  be 
secured  to  them  by  the  power  of  this  court. 

I  will  also  direct  that  the  managers  shall,  until  further 
order  of  this  court,  keep  separate  from  the  deposits  hith- 
erto received,  all  deposits  which  they  may  hereafter  re- 
ceive, and  that  they  safely  and  securely  invest  such  new 
deposits  separately  in  the  bonds  of  the  United  States,  or  of 
this  state,  or  of  the  city  of  Newark,  and  in  such  manner  that 
the  investments  may  be  identified,  in  order  that  they  may 
not  be  liable  to  be  subjected  to  the  payment  of  or  affected 
by  any  loss  which  may  be   sustained   on  investments  taken 
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by  the  institution  in  the  past  administration  of  its  trusts. 
This  court  will  protect  such  new  depositors  from  any  such 
liability. 

In  order  that  the  exact  condition  of  the  institution  may  be 
satisfactorily  ascertained,  an  examination  of  its  assets  and 
liabilities  will  be  made  forthwith  by  competent  persons  to  be 
appointed  by  me. 

The  course  now  taken  in  regard  to  this  institution  is  not 
without  precedent  in  this  court.  In  the  case  of  the  Hoboken 
Bank  for  Savings  (1874),  like  measures  were  taken  by  me, 
under  similar  circumstances,  with  salutary  effect  and  most 
beneficial  results  to  the  depositors.  The  charter,  indeed, 
expressly  authorized  intervention  by  this  court  in  the  manage- 
ment, on  the  petition  of  depositors  ;  but,  under  the  circum- 
stances, I  would  have  taken  the  action,  under  the  power  of 
this  court  over  trusts,  if  the  authority  had  not  been  found  in 
the  charter. 


Luther  Hampton 


Ayres  Coddington  and  others. 

A  signature  to  a  bill  iu  the  firm  name  of  two  counselors  who  are  in 
partnership,  is  a  compliance  with  the  rule  requiring  all  bills  to  be  signed 
by  counsel. 


Messrs.  Bartine  &  Davis,  for  the  motion. 
Mr.  J.  Schomp,  contra. 

The  Chancellor. 

A  motion  is  made  to  dismiss  the  bill,  on  the  ground  that 
it  is  not  signed  by  counsel,  as  required  by  the  first  rule  of 
this  court.  It  is  signed  with  the  firm  name  of  Messrs.  Clark 
&  Schomp,  as  counsel.     Those  gentlemen  are  both  counselors- 
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at-law,  practicing  at  the  bar  of  this  court.  It  is  insisted  that 
such  signature  is  not  a  compliance  with  the  rule ;  that  the  rule 
requires  the  signature  of  an  individual  as  counsel,  and  is  not 
complied  with  by  tlie  signature  of  the  partnership  name  of  a 
firm  of  counselors. 

The  objection  cannot  be  sustained.  The  rule  requiring 
the  signature  of  counsel  to  a  bill  was  designed  to  secure 
proper  form  in  the  pleading,  and  as  a  security  against  the 
introduction  of  irrelevant  or  scandalous  matter.  "  From  an 
early  period,"  says  Spence  (1  Spencers  Eq.  Jur.  369),  "  the 
signature  of  counsel  practicing  at  the  chancery  bar  was 
required  to  every  bill.  That  sanction  for  the  issuing  of  the 
subpcena  was  substituted  for  the  personal  examination  of  the 
bill  by  the  chancellor,  and  it  was,  besides,  a  security  against 
the  introduction  of  scandalous  and  irrelevant  matter,  with 
which  the  parties  were  too  apt  to  defile  the  records,  when  left 
to  themselves."  This  purpose  is  manifestly  quite  as  well 
answered,  to  say  the  least  of  it,  by  the  signature  of  a  firm  of 
counselors  as  by  that  of  a  single  member  of  the  firm.  The 
signature  must  be  the  proper  handwriting  of  one  of  the  mem- 
bers of  the  firm,  and  he  certainly  would  be  held  responsible 
to  the  court  for  the  certificate  which  the  signature  imports. 
Nay,  more ;  in  such  case  authority  would  be  presumed  to  exist 
for  the  signature  of  all  of  the  members  of  the  firm,  and  they 
would  be  held  responsible  accordingly.  I  do  not  perceive 
any  reason  for  the  construction  of  the  rule  which  is  contended 
for  by  the  defendant's  counsel. 

The  motion  is  denied,  with  costs. 
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Eliza  L.  Freeland 


V. 

Henry  Y.  Mandeville,  executor,  and  others. 

A  testator  directed  his  executors  to  sell  all  his  real  and  personal  estate, 
and  out  of  the  proceeds  to  purchase  a  house  and  lot,  to  be  occupied  by  his 
widow  and  his  five  youngest  (her)  children,  as  a  home,  until  the  youngest 
child  should  attain  to  majority,  and  directed  them  to  invest  the  balance, 
afier  payment  of  his  debts,  and,  out  of  the  income,  provide  for  the  support 
of  the  same  persons  and  a  son  of  his  by  a  former  wife,  for  the  same  time, 
and  on  the  arrival  of  that  period,  to  sell  the  house  and  lot  and  divide 
the  proceeds  and  the  principal  of  the  investment  equally  among  all  his 
children,  making  no  provision  whatever  for  the  widow  beyond  the 
period  of  the  majority  of  the  youngest  surviving  child.  After  pay- 
ment of  debts,  there  remained  nothing  but  the  testator's  homestead 
farm.  This  was  sold,  and  the  house  and  lot  bought  with  the  proceeds. 
The  widow  released  her  dower  in  the  farm,  but  only  on  the  express 
understanding  and  assurance,  from  the  surviving  executor  and  his 
counsel,  that  she  would  be  entitled  to  the  value  of  her  dower  on  sale 
of  the  house  a-nd  lot. — Held,  that  under  the  circumstances,  she  was  not 
put  to  her  election,  but  was  entitled  to  the  value  of  her  dower  in  the 
farm,  and  the  provision  also ;  and  that  she  had  never,  in  fact,  been  put 
to  her  election. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  Gilbert  Collins,  for  complainant. 

Mr.  Charles  H.  Voorhis,  for  the  answering  defendants. 

The  Chancellor. 

The  complainant  files  her  bill  to  obtain  satisfaction  for  her 
dower  in  certain  land  in  Hudson  county,  of  which  her  hus- 
band, Lawrence  Freeland,  died  seized.  He  died  in  March, 
1855.  He  was  a  widower,  with  six  children,  when  she  was 
married  to  him,  and  she  had,  by  him,  five  children.  By  his 
will,  after  appointing  his  brother-in-law,  Henry  Mandeville, 
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and  his  sons,  Abraham  and  Smith  Freeland,  and  the  sur- 
vivors and  survivor  of  them,  executors,  he  authorized,  era- 
powered  and  directed  them  to  sell,  as  soon  after  his  decease 
as  they  might  deem  best,  all  his  personal  and  real  estate, 
either  at  public  or  private  sale,  and  upou  such  terms  as  to 
them  might  seem  most  advantageous,  and  of  the  proceeds 
thereof,  after  payment  of  his  debts,  to  invest  so  much  as 
might  be  necessary  for  the  purpose  in  the  purchase  of  a 
suitable  lot  or  lots  of  ground,  and  to  erect  a  suitable  dwell- 
ing-house thereon,  or  in  the  purchase  of  a  lot  or  lots  and 
dwelling-house  already  erected,  as  they  might  prefer,  in 
such  place  as  they  might  think  most  advisable;  which 
dwelling-house  and  land  should  be  used  and  occupied  by 
his  widow  and  his  five  youngest  children,  until  the  youngest 
child  should  arrive  at  full  age,  as  a  permanent  and  comfort- 
able home ;  and  he  directed  that  on  the  arrival  of  the 
youngest  child  at  full  age,  the  house  and  land  should  be  sold 
by  his  executors,  and  the  proceeds  equally  divided  by  them 
among  his  children  living  at  the  time  of  his  decease,  and 
their  heirs.  He  further  directed  that  until  such  sale  thereof, 
the  property  should  be  held  in  trust  by  his  executors, 
for  the  benefit  of  his  children.  He  further  directed  that 
his  executors  should  invest,  on  bond  and  mortgage,  the 
balance  of  the  proceeds  of  his  real  and  personal  estate,  after 
payment  of  liLs  debts  and  providing  the  dwelling-place,  and, 
from  the  annual  income  to  be  derived  from  the  investment, 
provide  for  the  support  of  his  widow  and  the  five  youngest 
children,  until  the  youngest  of  those  children  should  attain 
the  age  of  twenty-one  years,  and  also  for  the  support  of  his 
son  Abraham  (a  son  of  his  first  marriage),  until  he  should 
marry  or  remove  from  the  family.  He  also  gave  and 
directed  the  executors  to  pay  Abraham  $500,  and  directed 
that  when  the  youngest  of  his  living  children  should  attain 
to  full  age  his  executors  should  divide  the  money  so  in- 
vested, with  all  its  accumulations,  equally  among  his  child- 
ren then  living,  or  their  heirs.  He  also  provided  that  if 
Abraham  should  marry,  he  should  receive,  in  addition  to  his 
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equal  share  of  the  estat/^,  $400,  for  the  purchase  of  two 
horses  and  a  wagon  and  harness.  In  1864,  the  other  execu- 
tors being  then  dead,  Mr.  Mandeville  sold  the  testator's  real 
estate,  a  farm,  for  $13,000,  clear  of  the  widow's  dower.  She 
released  her  dower  to  the  purchaser  for  a  merely  nominal 
consideration.  It  appears  that  for  three  years  after  the  tes- 
tator's death,  she  and  her  children  lived  on  the  farm,  and 
that  it  was  leased  for  five  years  thereafter,  for  $400  a  year, 
out  of  which  sum  the  annual  tayes  and  repairs  were  paid, 
together  with  the  interest  on  a  mortgage  of  $2,000  on  the 
property.  After  the  tenant  left  the  property  it  was  sold,  in 
1864,  as  above  mentioned,  for  $13,000,  over  and  above  the 
mortgage.  Out  of  the  money  received  from  the  sale  a  house 
and  lot  were  bought,  according  to  the  directions  of  the  will, 
and  the  widow  and  her  children  lived  on  that  property  until 
the  youngest  surviving  child  became  of  age,  and  the  widow 
continued  to  occupy  it  after  that  time  until  it  was  sold,  which 
was  in  March,  1876.  She  and  the  children  were  supported, 
in  part,  at  least,  by  the  interest  of  so  much  of  the  proceeds 
of  the  sale  of  the  farm  as  was  not  invested  in  the  house  and 
lot. 

There  appears  to  have  been  no  personal  estate  of  the  tes- 
tator to  be  invested  for  the  support  of  her  and  her  children, 
and  there  does  not  appear  to  have  been  any  real  estate  except 
the  farm.  She  claims  compensation  for  her  dower  in  the 
farm,  and  her  claim  is  resisted  by  the  heirs  of  her  husband, 
on  the  ground  that  by  the  will,  provision  in  real  estate  was 
made  for  her  in  lieu  of  her  dower,  from  which  provision  she 
did  not  dissent,  but  which,  on  the  other  hand,  she  accepted. 
The  provision  made  for  her  by  the  will  was  not  such  as  to  put 
her  to  her  election  under  the  sixteenth  section  of  the  dower  act. 
Van  Arsdale  v.  Van  Arsdale,  2  Dutch.  IfiJf.  Nor  was  she 
put  to  her  election  on  the  ground  that  the  testator  intended 
the  provision  made  for  her  by  the  will  in  lieu  of  her  dower. 
That  provision  was,  practically  and  substantially,  the  use, 
in  common  with  her  five  children  and  Abraham,  of  the  pro- 
ceeds of  the  sale  of  the  farm  until  the  youngest  surviving 
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child  should  attain  to  full  age.  By  her  dower  she  would 
have  been  entitled  to  the  use  of  a  third  of  the  property  for 
her  life. 

In  Colgaie  v.  Colgate,  8  C.  E.  Gh'.  S7S,  where  a  testator 
devised  all  the  residue  of  his  estate  to  his  executors,  in  trust, 
to  sell  and  dispose  of  his  real  estate,  and  to  convert  the  per- 
sonal into  money,  and  to  divide  the  proceeds  of  both  into  two 
equal  parts ;  to  invest  one  of  such  parts  and  pay  the  income 
thereof  to  his  wife,  during  her  life,  and,  on  her  death,  to 
divide  the  principal  equally  among  his  children  then  living, 
and  to  divide  the  remaining  half  into  as  many  equal  shares 
as  he  should  leave  children  surviving  him,  and  to  pay  one  of 
such  last-named  shares  to  each  child  &c.,  the  rents  and 
income  of  the  real  estate,  until  the  sale,  to  be  divided  in  the 
same  shares,  it  was  held  that  the  provision  for  the  widow  was 
inconsistent  with  her  dower,  and  that  she  was  required  to 
elect.  The  direction  to  collect  the  rents  and  income  of  the 
real  estate  and  to  divide  them  in  the  same  shares  as  directed 
as  to  the  income  of  the  personal  estate,  appeared  to  the  chan- 
cellor inconsistent  with  the  estate  in  dower,  and  to  show  more 
clearly  that  the  provisions  for  the  widow  were  intended  in 
lieu  of  dower.  The  chancellor  said  tiiat  it  was  hardly  pos- 
sible to  doubt  that  the  testator  intended  that  one-half  of  the 
income  should  be  all  that  the  widow  should  receive,  and  that 
he  did  not  mean  that  she  should,  in  addition,  have  one-third 
of  the  share  given  to  her  children.  He  adduced,  in  support 
of  his  conclusion  certain  English  cases,  and  the  case  of  Savage 
V.  Burnham,  17  N.  Y.  561.  In  all  the  cases  cited  by  him 
the  provision  for  the  wife  was,  as  it  was  in  the  case  before 
him,  for  her  life  at  least.  In  the  last- mentioned  case  the 
testator  devised  all  his  real  estate  in  trust,  to  sell,  at  the 
death  of  his  wife,  and  directed  that  she  should,  during  her 
life,  take  and  receive  one-third  of  the  clear  yearly  rents  and 
profits  thereof. 

In  Chalmers  v.  Storie,  2  V.  &  B.  222,  the  testator  gave  all 
his  real  and  personal  estate  to  his  wife  and  two  children, 
equally  to  be  divided  among  them.     In  case  of  the  death  of 
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both  children  in  the  lifetime  of  his  wife,  their  shares  were  to 
go  to  her  for  her  life ;  and,  should  they  survive  her,  at  her 
death  her  share  was  to  go  to  the  children. 

In  Dickson  v.  Robinson,  Jacob  503,  the  testator  devised  all 
his  real  and  personal  estate  to  his  wife,  in  trust  for  herself 
and  her  children. 

In  Roberts  v.  Smith,  1  Sim.  &  Stu.  513,  the  will  gave  a 
messuage  in  fee  to  the  wife  of  the  testator,  and  devised  all  the 
rest  of  his  estate,  leasehold  and  freehold,  to'  her  and  two  other 
persons,  in  trust,  to  pay  one-half  of  the  income  to  her  during 
her  widowhood,  and  the  other  half  to  the  maintenance  of  the 
testator's  children. 

In  Stark  v.  Hunton,  Sax.  316,  the  devise  was  to  the  wife, 
during  her  widowhood,  of  a  tavern-house  and  lot  and  the 
furniture  and  stock  therein ;  the  house  and  lot  and  furniture 
to  be  disposed  of  "  according  to  law  "  at  her  marriage. 

In  Norris  v.  Clark,  2  Stock.  51,  it  may  be  remarked,  the 
will  declared  that  the  wife's  acceptance  of  the  gift  should 
forever  exclude  her  from  any  further  demands  on  the  testa- 
tor's estate.  In  the  present  case  the  prov^ision  made  for  the 
testator's  "  wife  was  not  equal  to  her  dower,  either  in  amount 
or  duration."  She  has  outlived  the  period  of  time  when  her 
youngest  child  attained  to  full  age,  and  if  she  is  without  right 
to  dower  she  is  wholly  unprovided  for.  The  testator  appears 
to  have  intended  to  provide  for  her  wants  and  those  of  her 
children,  but  he  seems  not  to  have  carried  his  thoughts  in 
reference  to  her  support  beyond  the  period  of  the  majority  of 
his  youngest  surviving  child.  He  provided  a  home  and  sup- 
port for  her  and  her  children  up  to  that  time,  but  while  he 
provided  for  them  thereafter,  he  made  no  provision  for  her 
from  that  time.  He  has  not  expressly  declared  his  intention 
to  bar  her  dower. 

Said  Chancellor  Walworth :  ''  To  bar  the  widow  of  her 
dower  by  implication,  where  the  testator  has  not  in  terms 
declared  his  intention  on  the  subject  by  his  will,  the  pro- 
visions of  the  will,  or  some  of  them,  must  be  absolutely 
inconsistent  with  the  claim  of  dower,  so  that  the   intention 
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of  the  testator  will  be  defeated  as  to  some  part  of  the  prop- 
erty devised  or  bequeathed  to  others  if  she  takes  her  dower 
as  well  as  the  provisions  made  for  her  by  the  will."  Sand- 
ford  V.  Jackson,  10  Paige  266.  "  The  intention  must  be  so 
plain,"  says  Chancellor  Vroom,  "  as  not  to  admit  of  any 
reasonable  doubt.  The  claim  of  dower  must  be  inconsistent 
with  the  will  or  so  repugnant  to  its  provisions  as  to  disturb 
and  defeat  them."  Stark  v.  Hunton,  Sax.  216.  Said  Chan- 
cellor Williamson '  in  Norris  v.  Ctark,  2  Stock.  51 :  "  To 
debar  the  widow  of  this  right  [of  dower]  and  to  put  her 
to  an  election  between  her  dower  and  a  bequest  in  the  will, 
there  must  be  some  express  declaration  of  the  testator  exclud- 
ing her  from  her  right,  or  it  must  be  clear  by  implication 
that  such  was  his  intention."  "  It  is  not  enough,"  said 
Vice-Chancellor  Kindersley,  "  to  say  that  upon  the  whole 
will  it  may  fairly  be  inferred  that  the  testator  intended  his 
widow  should  not  have  her  dower ;  in  order  to  compel  her 
to  elect,  the  court  must  be  satisfied  that  there  is  a  positive 
intention,  either  expressed  or  clearly  implied,  that  she  is  to 
be  excluded  from  dower."  Gibson  v.  Gibson,  17  Eng.  L.  & 
E.  349. 

It  by  no  means  appears  to  me  beyond  a  reasonable  doubt 
that  the  testator  intended  that  his  widow's  acceptance  of  the 
meagre  and  inadequate  provision  of  his  will,  far  less,  as  it 
in  fact  was,  than  that  which  her  dower  right  would  have 
secured  to  her,  should  deprive  her  of  that  right.  It  appears 
rather  that  he  intended,  by  the  provision  which  he  made,  to 
keep  her  young  family  together  until  the  youngest  should 
attain  majority,  and  to  give  her  a  home  and  support  with 
them  for  their  benefit  until  that  period,  without  reference  to 
or  in  anywise  affecting  her  legal  right  in  his  real  property. 
Nor  were  any  of  the  provisions  of  the  will  dependent  on  the 
relinquishment  of  her  dower.  The  land  might  have  been 
sold  subject  to  her  dower.  It  was,  in  fact,  sold  on  an 
arrangement  for  the  relinquishment  of  it  on  compensation 
being  made  to  her  out  of  the  purchase-money.  The  fact 
that  she  consented  to  the  sale,  and  took  her  dower  out  of 
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the  purchase-money,  was  regarded  by  Lord  Alvanley,  IM. 
R.,  in  Davis  v.  French,  2  Ves.  Jun.  572,  677,  as  a  complete 
answer  to  the  objection  that  the  widow's  claim  of  dower 
would  obstruct  the  sale.  The  English  cases  are  numerous 
in  which,  under  similar  and  even  far  more  advantageous  pro- 
visions for  the  widow,  the  court  of  chancery  has  held  that 
she  was  not  bound  to  elei  t,  but  was  entitled  to  her  dower  as 
well  as  the  special  provision  made  for  her  by  the  will,  and 
that  her  claim  of  dower  was  not  inconsistent  with  the  tes- 
tator's direction  that  his  real  estate  be  sold  in  order  to  furnish 
the  means  for  such  special  provision.  Many  of  them  will  be 
found  in  Roper  on  Husband  and  Wife,  and  Clancy  on  the 
Rights  of  Married  Women.  There  are  also  American  cases 
to  the  same  eifect.  Wood  v.  Wood,  5  Paige  596 ;  Irving  v. 
Dehay,  9  Paige  521 ;  Lewis  v.  Synith,  5  Seld.  202.  Chan- 
cellor Vroom,  indeed,  in  Stark  v.  Hunton,  Sax.  216,  227, 
remarks  upon  the  policy  of  the  English  law  with  respect  to 
dower,  and  contradistinguishes  from  it  the  policy  of  our  law 
as  manifested  by  our  statute,  and  Chancellor  Zabriskie  in  Col- 
gate V.  Colgate,  8  C.  E.  Gr.  372,  approves  the  distinction. 
Our  statute,  it  may  be  remarked  however,  has  received  a 
strict  construction  ( Van  Arsdale  v.  Van  Arsdale,  ubi  supra), 
and  the  rule  of  construction  laid  down  by  Chancellor  Vroom 
is  no  less  stringent  and  exacting  in  favor  of  the  widow  than 
that  laid  down  in  the  English  cases.  Here,  as  there,  the 
question  is  merely  as  to  the  intention  of  the  testator. 

The  widow,  in  the  case  before  me,  has  never  in  fact  elected 
to  receive  the  provisions  of  the  will  in  lieu  of  her  dower. 
The  evidence  is  clear  that  she  was  not  called  upon  to  make 
an  election.  Up  to  the  time  of  the  sale  of  the  farm  she  and 
the  family  resided  together  there ;  and  when  it  was  sold,  in 
1864,  and  she  released  her  dower  in  it,  it  was  on  the  under- 
standing, on  her  part  and  on  that  of  the  executor  and  his 
legal  counsel,  and  she  was  then  so  advised  by  the  latter,  that 
she  was  not  required  to  elect,  but  was  entitled  to  the  pro- 
vision under  the  will,   and   her   dower   also.     The   counsel 
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above  referred  to  testifies  that  he  told  her  that  she  would  get 
the  dower  out  of  the  fund  realized  from  the  sale  of  the  prop- 
erty ;  that  the  executor,  at  the  time  of  the  final  settlement, 
w^ould  give  it  to  her,  and  that  the  amount  which  she  would 
be  entitled  to  receive  in  commutation  would  depend  upon  her 
age.  He  adds  that  it  was  not  her  intention  to  release  her 
dower  without  compensation,  and  he  says  that  he  should 
judge  that  she  had  not  the  slightest  idea  of  doing  anything 
of  that  kind,  and  adds  that  it  was  not  the  intention  of  the 
executor,  or  of  himself,  that  she  should  do  so.  She  does  not 
appear  to  have  ever  abandoned  her  claim  to  dower,  or  to  have 
been  aware  that  she  was  or  might  be  rorpiired  to  elect  between 
it  and  the  provision  made  for  her  by  l.  will.  Nor  will  the 
fact  that  she  availed  herself  of  and  enjoyed  the  provision  made 
for  her  in  the  will,  be,  under  the  circumstances,  construed 
into  an  election  ;  for  not  only  was  she  never  apprised  that 
she  was  required  to  elect,  but,  on  the  other  hand,  the  execu- 
tor, through  his  counsel,  advised  her  to  the  contrary.  What 
she  would  have  done  in  the  premises,  had  she  not  been  so 
a4vised,  appears  by  her  testimony.  She  says  she  never  would 
have  signed  the  release  if  she  had  thought  she  would  not  get 
anything  for  it.  Nor  is  it  difficult  to  conjecture  what  her 
action  would  have  been  had  she  been  put  to  her  election. 
Her  dower  would  have  given  her  the  use  of  one-third  of  the 
farm  (which  M^as  the  Avhole  estate  left  after  the  payment  of 
the  debts),  subject  to  the  encumbrance  of  the  mortgage. 
That  would  undoubtedly  have  been,  as  before  remarked,  a  far 
better  provision  for  her  than  that  which  was  made  by  the 
will.  The  executor,  who  is  her  brother-in-law,  swears  thit 
if  he  had  not  understood  and  believed  that  she  would  be 
entitled  to  the  value  of  her  dower  when  the  youngest  child 
should  have  attained  to  full  age,  he  would  not  have  got  her 
to  sign  the  release.  He  seems  to  have  first  learned  that  her 
right  to  dower  was  disputed  after  his  accounts  as  executor 
were  filed  and  restated  by  the  court,  which  was  after  he  had 
sold  the  property  bought  by  him  for  the  family. 
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In  my  view  of  the  case  the  widow  was  entitled  both  to  the 
provision  made  for  her  by  tlie  will  and  her  dower.  Under 
the  circumstances  she  should,  however,  have  dower  only  from 
the  time  when  her  enjoyment  of  that  provision  ceased,  but  is 
entitled  to  it  from  that  time.  There  will  be  a  decree  accord- 
ingly. 


George  Mahon 

V. 

John  Crothers  and  others. 


After  bill  for  foreclosure,  a  first  mortgagee  is  entitled  to  a  receiver,  where 
he  shows  that  he  has  no  personal  security  for  his  debt;  that  the  premises 
are  an  insufficient  security  ;  that  the  mortgagor  has  not  paid  the  interest, 
and  that  he  has  not  paid  the  taxes  on  the  premises,  whereby  a  lien  has  been 
created  paramount  to  that  of  the  mortgage,  and  which  may,  if  not  itself 
extinguished,  extinguish  the  mortgage. 


Bill  to  foreclose.     Motion  for  receiver. 
Mr.  Flavel  McGee,  for  the  motion. 

The  Chancellor. 

The  complainant's  mortgage  is  the  first  encumbrance  upon 
the  mortgaged  premises.  He  applies  for  a  receiver  on  grounds 
which,  according  to  the  decisions  and  practice  of  the  court,  are 
sufficient  to  entitle  him  to  that  relief.  That  his  mortgage  is 
the  first  mortgage  on  the  premises  is  no  objection  to  granting 
■  the  relief.  In  Cortelyou  v.  Hathaway,  3  Stock.  89,  it  was  said 
that  "  the  rights  of  the  first  mortgagee  and  those  of  a  subse- 
quent mortgagee,  in  respect  to  obtaining  a  receiver  of  the  mort- 
gaged premises,  are  entirely  diiferent ;  that  the  former  has  the 
legal  right  to  the  rents  and  profits ;  but  a  court  of  equity  has 
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been  reluctant  to  appoint  a  receiver  upon  the  application  of  a 
first  mortgagee,  for  the  reason  that  such  mortgagee  has  a 
remetly  at  law  by  ejectment,  by  which  he  may  get  into  the 
receipts  of  the  rents  and  profits." 

It  is  very  clear  that  where  the  first  morto:a2:ee  has  come 
into  this  court  to  foreclose  his  mjrtgage,  and  presents  a  case 
which  would  entitle  a  subsequent  mortgagee,  according  to  the 
practice,  to  a  receiver,  it  is  not  according  to  the  principles 
and  practice  of  this  court  to  refer  him  to  the  courts  of  law 
for  means  to  reach  the  rents  and  profits.  The  complainant  in 
this  case  shows  that  he  has  no  personal  security  for  his  mort- 
gage debt  ;  that  the  mortgaged  premises  are  an  insuiBcient 
security ;  that  the  mortgagor,  who  is  in  receipt  of  the  rents 
and  profits,  not  only  has  not  kept  down  the  interest,  but  has 
not  paid  the  annual  taxes,  whereby  a  lien  on  the  premises 
therefor,  paramount  to  that  of  the  mortgage  and  bearing  a 
high  rate  of  interest,  has  been  created  and  still  exists — a  lien 
which,  unless  the  property  be  redeemed  therefrom,  will  extin- 
guish the  mortgage.     He  is  entitled  to  a  receiver. 


William  B.  ]Manning. 

V. 

George  T.  Young  and  others.* 

1.  The  drfence  that  a  mortgage  was,  by  an  agreement  at  the  time  of  the 
loan,  to  be  payable  in  three  years,  which  time  had  not  elapsed,  is  not  sus- 
tained by  the  oath  of  defendant's  agent,  contradicted  by  that  of  complain- 
ant's agent  and  the  terms  of  the  mortgage,  which  had  been  drawn  payabli.' 
in  one  year. 

2.  An  agent's  retention  of  a  percentage  as  compensation  for  obtaining  a 
loan  on  mortgage,  with  outthe  mortgagee's  knowledge  does  not  constitute 
usury. 

Cited,  S  Stew.  Eq.  455. 
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Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  John  H.  Jackson,  for  complainant. 

Mr.  Nelson  Runyon,  for  the  defendant  Sarah  M.  Ketcham. 

The  Chaxcellor. 

The  answer  sets  up  that  by  the  terms  of  the  agreement  for 
the  loan  which  the  mortgage  was  given  to  secure,  the  mort- 
gagor was  to  have  three  years  in  which  to  repay  the  money, 
and  the  complainant  was  to  receive  from  the  mortgagor,  as 
premium  for  the  loan,  seven  and  a  half  per  cent,  of  the  amount 
of  the  loan,  and  that  he  received  it  accordingly.  The  mort- 
gage was  made,  payable  in  one  year  from  its  date.  The  mort- 
gagor applied  for  the  loan  to  Mr.  Suydam,  an  attorney-at-law, 
who  undertook  to  obtain  it  for  him,  and  in  fact  did  so.  It 
appears,  however,  that  Mr.  Suydam  obtained  the  money,  not 
from  the  complainant  in  person,  but  from  the  complainant's 
agent.  All  the  conversation  on  the  subject  of  the  time  of  re- 
payment took  place  between  Mr.  Young  and  Mr.  Suydam. 
The  one  positively  affirms  that  it  was  agreed  between  them 
that  the  time  of  repayment  should  be  three  years,  and  that  it 
was  so  understood  between  them  when  the  mortgage  was 
executed,  but  the  other  as  positively  denies  it.  All  that 
passed  between  Mr.  Young  and  Mr.  Suydam  on  the  subject 
was  said  before  the  mortgage  was  executed,  and  the  mortgage 
is,  as  before  stated,  payable  in  one  year  from  its  date.  That 
defence  is  not  maintained. 

Nor  is  the  defence  of  usury  sustained.  The  proof  is  that 
the  premium  was  received  by  the  complainant's  agent,  as  his 
own  compensation  for  obtaining  the  loan,  and  that  Mr,  Young 
so  understood  it.  It  is  true  the  latter  contradicts  the  state- 
ments of  the  agent  on  this  subject,  but  there  is  evidence  of  the 
unreliability  of  Mr.  Young's  memory  ;  for  example :  he  is 
uncertain  whether  he  knew  who  was  the  lender  of  the  money 
before  the  time  when  the  mortgage  was  executed.      He    is 


570  CASES  IX  CHAXCERY.  [28  Eq. 

Trustees  of  Cory  Universalist  Society  v.  Beatty. 

uncertain  as  to  the  presence  of  the  complainant  in  Mr.  Suy- 
dam's  office  on  the  day  when  the  mortgage  was  executed.  He 
is  contradicted  in  his  testimony  that  the  complainant  said  he 
had  part  of  the  money  at  home,  and  promised  to  go  and  get 
it.  The  complainant  absolutely  denies  it,  and  Mr.  Young's 
statement  is  not  sustained  or  in  any  way  corroborated.  The 
agent  distinctly  swears  that  Mr.  Young  personally  took  part 
in  the  negotiation  with  him  for  the  loan,  and  that  it  was  fully 
understood  between  them  that  the  seven  and  a  half  per  cent, 
was  for  the  agent's  compensation  for  obtaining  it.  The  proof 
is  that  the  complainant  advanced  to  Mr.  Young  the  whole 
amount  secured  by  the  mortgage,  but  that  by  agreement  be- 
tween him  and  the  complainant's  agent,  the  latter  retained 
seven  per  cent,  of  the  amount  for  his  compensation  ;  that  this 
was  done  without  the  knowledge  of  the  complainant,  and  that 
the  latter  never  received  any  of  the  money  so  retained  by  the 
agent.  Muir  v.  Newark  Savings  Institution,  1  C.  E,  Gr.  537, 
There  will  be  the  usual  reference  to  a  master. 


The  Trustees  op  the  Cory  Universalist  Society  at 
Sparta,  and  others, 

V. 

George  B.  Beatty  and  others.* 

1.  A  bequest  of  a  fund  to  certain  trustees,  to  be  paid  after  their  incor- 
poration, "  to  employ  a  preacher  of  the  Universalist  denomination,"  is  good 
as  a  charitable  bequest. 

2.  Another  clause  provided  that  such  fund  should  fall  into  the  estate 
if  the  trustees  should  not  become  incorporated  by  special  act  of  the 
legislature,  or  otherwise  fail  to  carry  out  the  testator's  directions  for  one 
year  after  his  or  his  wife's  decease. — Held — 

(1.)  That  the  incorporation  of  the  trustees  under  the  general  act  for 

♦Affirmed,  4  Slew.  Eq.  706;  S.  C,  12  Slew.  Eg.  45^. 
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organizing  religious  societies,  is  a  sufficient  compliance  with  the  require- 
ment in  that  respect. 

(2.)  That  the  executors'  refusal  to  pay  over  the  fund  to  the  trustees  re- 
lieves the  trustees  from  the  charge  of  default  or  negligence  in  executing  the 
trust  within  the  time  fixed  by  the  testator. 


On  final  hearing  on  pleadings  and  proofs. 

Mr.  A.  Q.  Keasbey,  for  complainants. 

Mr.  Thomas  Kays  and  Mr.  H.  C.  Pitney,  for  defendants. 

The  Chancellor. 

David  Cory,  late  of  Sparta,  in  the  county  of  Sussex,  de- 
ceased, died  in  October,  1870,  leaving  his  will,  dated  January 
1st,  1869,  whereby  he  appointed  George  B.  Beatty,  James  L. 
Munson  and  Francis  Easton  executors.  The  twenty-third 
item  of  the  will  is  as  follows : 


"  I  do  hereby  order  my  said  executors,  or  the  survivor  or  survivors 
of  them,  to  retain  in  their  hands  the  sum  of  $12,000,  to  be  retained  for 
the  purpose  of  erecting  a  building  in  the  village  of  Sparta,  Sussex 
county.  New  Jersey,  to  be  called  the  Sparta  Hall,  and  for  the  purpose  of 
establishing  a  church  in  said  place,  of  the  denomination  known  as 
Universalist,  in  manner  following  :  I  hereby  appoint  Robert  Mabie, 
George  B,  Beatty,  Daniel  Stillwell,  James  L.  Munson  and  Philip  Kin- 
ney, all  of  the  township  of  Sparta,  in  said  county,  trustees  to  carry 
into  effect  said  bequest ;  and  I  do  hereby  order  my  executors,  or  the 
survivor  or  survivors  of  them,  as  soon  as  conveniently  may  be  after  my 
decease,  and  as  soon  as  said  trustees  shall  have  been  incorporated 
under  the  act  of  the  legislature  of  New  Jersey  entitled  an  act  to 
carry  into  effect  the  foregoing  directions,  that  the  said  trustees  so 
incorporated  as  aforesaid,  or  their  successors  in  office,  shall  forthwith, 
after  receiving  a  portion  of  the  11)12,000,  say  $4,500  is  sufficient,  [to]  pro- 
cure a  lot  of  land,  by  gift  or  otherwise,  and  [to]  erect  a  building  suitable 
for  the  occasion,  or  as  their  wisdom  shall  direct.  I  do  further  order 
my  said  executors,  and  their  survivors,  to  invest  the  balance  of  the 
$12,000  on  bond  and  mortgage,  on  interest,  and  to  collect  and  pay 
over  to  the  said  trustees  or  their  successors  in  office,  and  also  to  pay 
over  to  said  trustees  the  sums  of  money  that  they  may  need  to  procure 
a  regular  preacher  of  the  gospel,  and   of    the  denomination  of  Univer- 


572  CASES  IX  CHAXCERY.  [28  Eq. 

Trustees  of  Cory  Universalist  Society  v.  Beatty. 

salist.  Now,  T  order  and  direct  that  if  the  above-named  trustees  shall 
refuse  or  neglect  to  organize  as  above  described,  or  their  successors  in 
otfice,  for  the  space  of  one  whole  year  after  my  decease,  to  erect  said 
hall  as  above  described  and  directed,  they  having  the  means  to  do  so, 
then,  in  that  case,  the  said  sum  of  $12,000  to  revert  back  to  my  lawful 
heirs.  But  if  they  shall  succeed  in  erecting  said  liall,  then  I  order  that 
said  trustees,  or  the'r  successors  in  office,  shall  have  regular  weekly  or 
monthly  services  in  said  Sparta  Hall,  by  a  minister  of  the  gospel  of 
the  denomination  known  as  tiie  Universalist ;  and  the  said  trustees 
or  their  successors  in  office,  may  jJIow  services  by  the  regular  denomi- 
nations to  be  held  in  said  hall,  to  be  used  for  any  public  purpose  not 
immoral  ;  provided,  however,  that  the  said  Universalist  shall  have  the 
preference  on  all  occasions.  If  the  said  trustees  or  corporation  shall 
fail  to  use  said  house,  or  occupy  for  other  purpose  than  is  above  described, 
then,  in  that  case,  they  forfeit  the  building,  and  shall  revert  back  to  my 
lawful  heirs." 

On  the  7th  of  February,  1870,  he  executed  a  codicil  to  the 
will,  which  contained  the  followino- : 

• 
"  I  declare  and  ratify  and  confirm  my  said  will  in  all  respects,  save 
so  much  as  relates  or  respects  the  building  of  a  certain  building,  to  be 
■called  the  Sparta  Hall.  Now  I  revoke  that  part  of  my  said  will  that 
relates  to  said  hall.  But  the  $12,000  so  ordered  in  said  will  to  be  paid 
over  to  certain  trustees,  namely,  James  L.  Munson,  James  Stanaback, 
Joseph  McMickle,  Robert  Mabie,  William  Earl,  Daniel  Stillwell, 
George  E.  Beatty  and  Philip  Kinney — the  above-named  $12,000,  after 
they  shall  have  established  a  society  of  the  denomination  of  Univer- 
salis! in  Sparta,  and  also  as  soon  as  the  trustees  shall  have  been  incor- 
porated under  the  act  of  the  legislature  of  New  Jersey  entitled  and  to 
carry  into  effect  the  foregoing  directions,  that  the  foregoing  trustees, 
and  their  successors  in  office,  may  use  the  above-named  funds,  or  a 
part  of  it,  at  iheir  discretion,  or  as  their  wisdom  shall  direct,  to  employ 
a  preacher  of  the  above-named  denomination ;  and  I  further  order  that 
they  have  preaching  at  least  one-half  of  the  time  in  the  village  of  Sparta. 
I  further  order  that  the  above  directions  be  complied  with  in  one  year 
after  my  decease,  or  the  decease  of  my  wife,  otherwise  the  fund  will  revert 
back  to  my  lawful  heirs,  according  as  my  said  will  directs.  I  now  appoint 
Job  Cory,  my  son,  to  be  an  executor  of  my  said  will,  with  the  first-named 
executors." 

The  testator's  property  was  very  large,  amounting  to  over 
§100,000.  After  his  deatli,  and  on  the  29th  of  July,  1871, 
all  of  the  tru.stees  named  in  the  codicil,  except  Philip  Mun- 
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son  and  George  B.  Beatty,  who  declined  to  act  as  trustees 
because  they  were  executors  and  because  of  doubts  as  to- 
the  validity  of  the  bequest  in  question,  caused  to  be  re- 
corded, in  the  office  of  the  county  clerk  of  Sussex  county, 
a  certificate  of  incorporation,  according  to  the  provisions  of 
the  act  "  to  incorporate  trustees  of  religious  societies  "  i^Rev. 
p.  957),  certifying  that  they  had  taken  upon  themselves  the 
name  of  "  The  Trustees  of  the  Cory  Universalist  Society  of 
Sparta."  The  executors  have  refused  to  pay  over  the  money, 
because  they  have  been  advised  that  there  is  doubt  as  to 
the  validity  of  the  above  bequest.  The  bill  is  filed  by  the 
corporation  and  those  who  joined  in  the  certificate  of  incor- 
poration. It  prays  that  the  executors  may  be  decreed  to  pay 
over  to  "The  Trustees  of  the  Cory  Universalist  Society 
in  Sparta,"  or  to  the  individual  trustees  named  in  the  will, 
for  the  use  of  the  corporation,  the  legacy  of  $12,000,  in  the 
manner  pointed  out  in  the  codicil,  in  order  that  it  may  be 
used  for  the  erection  of  Sparta  Hall  and  to  found  a  Univer- 
salist church,  in  the  manner  provided  in  the  will  and  codicil, 
and  for  other  and  further  relief. 

The  testator  intended  by  the  bequest,  as  it  originally  stood 
in  his  will,  to  devote  $12,000  of  his  estate  to  the  establish- 
ment in  Sparta  of  a  religious  society  of  the  denomination 
of  Christians  called  Universalists,  and  to  provide  for  their 
use  a  place  of  meeting  for  worship.  He  directed  his  execu- 
tors to  retain  that  sum  "  for  the  purpose  of  erecting  a  build- 
ing to  be  called  the  Sparta  Hall,  and  for  the  purpose  of 
establishing  a  church  in  that  place  of  the  denomination 
known  as  Universalist."  Those  purposes  were  to  be  accom- 
plished through  the  instrumentality  of  trustees,  whom  he 
appointed  expressly  to  carry  them  into  effect,  and  he  ordered 
his  executors,  or  the  survivors  or  survivor  of  them,  to  pay 
over,  as  soon  as  conveniently  might  be  after  his  decease, 
to  the  trustees,  provided  they  should  have  been  incorjio- 
rated,  a  part  (which  he  fixes  at  §4,500  for  a  maximum 
amount)  of  the  $12,000,  and  directed  the  trustees  to  erect 
with  it  a  building  suitable  for  the  intended  purpose,  or  ac- 
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cording  to  their  discretion;  the  balance  of  the  $12,000  to 
be  invested  by  the  executors,  or  the  survivors  of  theni,  on 
bond  and  mortgage,  at  interest,  and  the  interest  to  be  paid 
over  to  the  trustees  or  to  their  successors  in  office,  who 
were  also  to  receive  the  sums  they  might  require  in  order 
to  procure  a  regular  preacher  of  the  Universalist  denomi- 
nation. The  hall  was  to  be  erected  within  a  year  after 
his  decease,  and  in  default  thereof,  if  the  trustees  should 
have  had  the  means  to  put  up  the  building,  the  $12,000 
were  to  fall  into  his  estate;  when  the  hall  should  have  been 
erected,  the  trustees,  or  their  successors  in  office,  were  to  cause 
to  be  held  regular  weekly  or  monthly  religious  services  there, 
to  be  conducted  by  a  minister  of  the  Universalist  denomi- 
nation. The  trustees  were  to  be  at  liberty  to  permit  the 
hall  to  be  used  for  religious  purposes  by  persons  of  other 
Christian  denominations,  or  for  any  public  purpose  not 
against  good  morals ;  provided,  always,  that  such  use  should 
not  interfere  with  the  use  of  the  hall  by  the  Universalist 
society.  On  cesser  of  the  use  or  misuse  of  the  building,  or 
on  failure  or  abuse  of  the  trust,  the  building  was  to  go  to 
the  testator's  heirs. 

By  the  codicil  the  entire  provision  in  relation  to  the  hall 
was  revoked,  and  the  testator  directed  that  the  $12,000  be 
paid  over  to  certain  trustees  therein  named,  being  the  same 
trustees  named  in  the  will,  with  the  addition  of  three 
others,  James  Stanaback,  Joseph  McMickle  and  William 
Earl,  after  they  should  have  established  a  society  of  the 
Universalist  denomination  in  Sparta,  and  also  should  have 
been  incorporated ;  and  they  and  their  successors  in  their 
office  of  trustees  were  to  use  the  $12,000,  or  a  part  of  it,  at 
their  discretion,  to  employ  a  preacher  of  the  Universalist 
denomination;  and  he  directed  that  they  should  "have 
preaching"  at  least  one-half  the  time;  that  is,  at  least  half 
of  the  time  usually  devoted  to  religious  services,  which  is 
equivalent  to  providing  for  services  to  be  held  on  every 
alternate  Sunday,  at  least.  If  those  directions  were  not 
complied  with  within  a  year  from  the  time  of  his  death,  or 
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of  the  death  of  his  wife,  the  fund  was  to  fall  into  his  estate. 
By  this  last  provision  he  meant  that  the  bequest  should  be 
defeated  if  the  scheme  should  not  be  in  operation  within  the 
time  designated.  The  executors  have,  it  is  admitted,  hitherto 
refused  to  pay  over  the  money  or  any  part  of  it.  The  trustees 
are  therefore  not  in  default,  and  the  bequest  has  not  been 
defeated  by  any  negligence  on  their  part.  The  trustees  were 
incorporated  within  a  year  from  the  time  of  the  testator's 
death. 

It  is  insisted  that  the  will  and  codicil  both  provide  that  they 
shall  obtain  from  the  legislature  a  special  act  of  incorporation. 
I  think  the  testator  supposed  that  a  special  act  would  be  neces- 
sary, but  he  intended  only  to  require  that  the  trustees  should 
be  duly  incorporated,  so  as  to  have  succession  and  be  enabled 
fully,  as  a  corporation,  to  execute  the  trust.  The  incorpora- 
tion under  the  general  law  is  a  sufficient  compliance  with  the 
requirement,  and,  under  the  trust  as  modified  by  the  codicil, 
is  all  that  can  reasonably  be  required.  There  appears  to  me 
to  be  no  difBculty  in  comprehending  the  testator's  meaning. 
His  design  was  a  simple  one — to  establish  a  Universalist 
church  in  Sparta  and  provide  for  supplying  the  pulpit  with  a 
permanent  preacher,  who  should  render  his  services  on  at  least 
every  alternate  Sunday  in  the  year.  To  that  end  he  provides 
that  the  $12,000  shall  be  paid  over  to  the  trustees  whom  he 
names,  and  gives  them  power  to  use  the  whole  or  any  part  of 
the  fund,  at  their  discretion,  for  tlie  purpose  of  employing  the 
preacher ;  and  that  is  all  of  the  trust  as  it  stands  under  the 
codicil.  Not  only  does  he  give  the  discretion  to  the  trustees, 
but,  providing  for  succession,  he  gives  the  discretion  to  their 
successors. 

The  trust  is  a  lawful  one.  It  is  a  legal  charity.  2  Story's 
Eq.  Juris.  §  1164-.  In  Pember  v.  Inhabitants  of  Kington. 
Toth.  34^,  money  given  to  maintain  a  preaching  minister  was 
held  to  be  to  a  charitable  use.  In  Free  Reformed  Dutch 
Church  of  Aquackanonk  v.  Executors  of  Ackerman,  there  was 
a  bequest  of  property,  the  intez'est  to  be  applied  to  the  main- 
tenance of  a  preacher.     Chancellor  Isaac  H.  Williamson  held 
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it  good  as  a  charitable  use.  In  the  case  before  me  the  thing 
given  is  certain  ;  there  are  competent  trustees  to  take  the  fund 
and  administer  it  as  directed,  and  the  charity  is  definite.  This 
court  will  therefore  upliold  the  trust.  The  executors  will  be 
decreed  to  pay  over  the  SI 2,000  to  "  The  Trustees  of  the 
Cory  Universalist  Society  in  Sparta,"  to  be  held  by  them  on 
the  trust  declared  in  the  codicil. 


Job  Polhemus 

V. 

Ephrai:m  p.  Emsox.* 


A  bill  contained  a  prayer  for  general  relief,  and  also  an  alternative 
prayer  that  a  voluntary  partition  might  be  established  as  against  a  judg- 
ment creditor,  or  that  equity  would  so  direct  proceedings  pending  at  law 
as  to  set  off  in  severalty  to  the  purchaser,  at  the  sheriff's  sale  under  the 
judgment,  the  part  assigned  to  the  defendant  in  the  voluntary  partition. — 
Held,  that  the  reversal  of  a  decree  sustaining  the  voluntary  partitioi^ 
does  not  preclude  equitable  relief  by  making  the  partition  in  this  court. 


Motion  for  decree  dismissing  bill. 
Mr.  Joel  Parker,  for  the  motion. 
Mr.  James  Wilson,  contra. 

The  Chancellor. 

The  final  decree  made  in  this  cause  {Polhemus  v.  Emson,  12 
C.  E.  Gr.  44^)  ^^"3s,  on  appeal,  reversed.  Emson  v.  Polhemus, 
supra  439.  A  motion  is  now  made  on  the  remittitur  that 
the  bill  be  dismissed.  The  ground  of  this  application  is, 
and  the  defendant's  counsel  urges,  that  the  decree  of  the 

*  Affirmed,  2  Slew.  Eq.  5S3 ;  Cited,  S  Stew.  Eq.  407. 
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court  of  errors  and  appeals  fully  and  finally  disposed  of  the 
whole  of  the  complainant's  claim  to  relief  in  equity,  and 
that  it  but  remains  to  this  court  to  dismiss  the  bill.  I  do 
not  so  understand  the  opinion.  That  court,  indeed,  held 
that  the  voluntary  partition  between  Hodson,  the  judgment 
debtor,  and  Polhemus,  the  complainant,  could  not  be  vali- 
dated in  equity  against  the  purchaser  at  the  sheriff's  sale 
under  execution  on  that  judgment,  because  it  was  not 
valid  in  law ;  but  it  did  not  hold  that  the  complainant  was 
therefore  without  claim  to  relief  in  equity.  The  particular 
grounds  on  which  the  decree  appealed  from  was  based 
were  held  to  be  untenable,  and  the  decree  was  therefore 
reversed.  The  bill  not  only  prays  that  the  voluntary  parti- 
tion may  be  established,  but  prays  also,  in  the  alternative, 
that  this  court  will  so  direct  the  pending  proceedings  in 
partition  at  law  as  to  set  off  in  severalty  to  the  purchaser  at 
the  sheriff's  sale  under  the  judgment,  the  part  assigned  in  the 
voluntary  partition  to  Hodson.  It  also  contains  the  general 
prayer  for  relief. 

The  question  whether,  under  the  circumstances  presented 
by  the  case,  adequate  relief  in  the  premises  may  not  be 
given  in  equity,  was  not  passed  upon  in  the  appellate  court. 
Not  only  is  there  no  decision  on  that  point,  but  it  does  not 
appear  that  there  was  any  intention  or  disposition  to  decide 
it  adversely  to  the  complainant.  It  is  due  to  that  court  that 
its  silence  be  not  misinterpreted,  and  that  its  decision  be  not 
extended  bevond  its  legitimate  and  obvious  limits  in  its 
application  to  the  case.  It  is  no  less  due  to  it  that  its  deci- 
sion be  not  made  the  ground  for  upholding  an  injustice 
which  it  did  not  intend  to  sustain.  Though  the  voluntary 
partition  is  not  valid  against  the  purchaser  under  the  judg- 
ment, the  complainant's  claim  to  relief  in  equity  is  by  no 
means  exhausted.  Indeed,  it  is  not  affected.  The  views 
presented  in  the  opinion  of  this  court  in  this  case,  as  to  the 
relief  which  would  have  been  administered  if  this  court 
had  felt  constrained  to  hold  the  voluntary  partition  invalid 
against  the  purchaser  under  the  judgment,  have  not   been 

37 


578  CASES  IN  CHANCERY.  [28  Eq. 

Dodge  V.  Fuller. 

in  anywise  disapproved  by  the  appellate  tribunal,  and,  as 
before  suggested,  it  would  be  dealing  unfairly  with  the 
decision  of  that  court  to  impute  from  its  silence  on  that 
head  an  intention  to  disfavor  those  views.  Now  that  the 
voluntary  partition  has  been  held  invalid,  those  views 
should  have  application.  The  partition  should  be  made  in 
this  court,  for  here  it  may  be  made  in  accordance  with 
equity.  The  motion  for  decree  dismissing  the  bill  is  denied, 
but  without  costs. 


William  E.  Dodge,  Je. 

V. 

Daniel  Fuller. 


A  bill  to  foreclose  a  mortgage  had  been  filed,  and  also  a  cross-bill  by 
the  owner  of  the  mortgaged  premises,  setting  up  that  the  mortgagee 
had  received  certain  stock  as  collateral  to  the  mortgage,  and  praying 
that  he  might  be  compelled  to  have  recourse  thereto  before  proceeding 
in  the  foreclosure. — Held,  that  one  claiming  a  prior  lien  on  such  stock, 
by  virtue  of  an  attachment  issued  in  another  state,  might  be  admitted  as 
a  party. 

Suit  to  foreclose  and  cross-suit.  Petition  to  admit  Frank 
P.  Perkins  as  a  defendant. 

Mr.  Landregan,  for  petitioner. 

Mr.  W.  Freeman,  contra. 

The  Chancellor. 

The  original  bill  was  filed  December  26th,  1876,  by  Dodge, 
against  Fuller,  Atkins  and  others,  to  foreclose  a  mortgage 
given  by  Fuller,  in  1870,  on  land  and  premises  now  owned 
by  Atkins.     Atkins  filed   a  cross-bill,  on  the  5th  of  June, 
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1877,  alleging,  among  other  things,  that  Dodge,  on  the  16th 
of  November,  1875,  received  from  Fuller  other  security  (cer- 
tain coal  stock)  for  the  mortgage  money,  in  addition  to  the 
security  of  the  mortgage.  The  mortgage  is  on  premises 
which  Atkins  bought  of  Fullei',  and  which  were  conveyed 
to  him  by  the  latter  by  deed  with  warranty.  The  cross-bill 
prays,  among  other  things,  that  Dodge  may  be  required  to 
have  recourse  to  the  stock  for  the  payment  of  the  mortgage 
money  before  looking  to  the  mortgaged  premises  for  it.  Per- 
kins, by  his  petition,  alleges  that  on  the  20th  of  March,  1877, 
he  caused  an  attachment,  for  debt  due  to  him  from  Fuller,  to 
be  issued  out  of  the  supreme  court  of  New  York,  and  that 
under  it  the  stock  was  on  that  day  attached  as  the  property 
of  Fuller.  He  claims  that  his  lien  is  superior  to  Atkins's 
equity,  and  asks  to  be  permitted  to  come  in  and  defend.  He 
is  not  a  party  to  the  cross-bill,  and  therefore  the  objection 
urged  in  opposition  to  his  application,  that  new  parties  cannot 
be  introduced  into  the  suit  by  cross-bill,  is  not  pertinent. 

The  question  is  whether  the  petitioner,  who,  since  the 
beginning  of  the  suit,  has  acquired  an  interest  in  a  security 
held  by  the  complainant.  Dodge,  and  which  Atkins  seeks  by 
the  cross-bill  to  subject,  in  exoneration  of  his  property,  to 
the  payment  of  the  mortgage  debt,  may  be  admitted  to  pro- 
tect his  interest.  I  see  no  reason  for  denying  his  application. 
It  is  proper  that  the  petitioner's  claim  should  be  adjudicated 
upon.  To  decree  that  the  stock  be  sold  without  according 
to  him  a  hearing,  would  of  course  be  substantially  to  decree 
a  sale,  subject  to  his  claim.  This  would  not  be  just  to  the 
parties  in  interest,  if  it  can  be  avoided,  as  it  can  be  by  per- 
mitting him  to  intervene  in  the  suit. 

It  is  within  the  power  of  the  court,  according  to  the  prac- 
tice, to  admit  him,  and,  as  the  case  stands,  he  ought  to  be 
admitted. 
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COURT  OF  ERRORS  AND  APPEALS 

OF   THE 

STATE  OF  NEW  JERSEY, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY. 

NOVEMBER  TERM,  1877. 


John  H.  Doughty,  appellant, 


Adelia  Doughty,  respondent.* 

1.  A  decree  in  a  divorce  suit  will  have  no  extra-territorial  effect  when 
the  defendant  is  domiciled  in  another  state,  and  is  not  served  with  process, 
nor  with  notice  of  the  proceedings. 

2.  A  decree  for  divorce,  to  be  entitled  to  extra-territorial  effect,  when 
the  person  of  the  defendant  is  without  the  jurisdiction,  must  be  obtained 
in  a  manner  consistent  with  natural  justice,  and  such  decree  is  enforced  in 
another  state  only  on  the  ground  of  comity. 

3.  Although  a  notice  served  on  the  defendant,  when  he  is  without  the 
jurisdiction,  cannot  add  anything  to  the  right  of  judicial  cognizance, 
nevertheless  such  circumstance  may  be  a  controlling  one  when  the  appeal 
is  to  the  comity  of  another  state. 

4.  When  a  party  sets  up  that  a  ceremony  of  marriage  was  performed, 
but  that  he  expressly  refused  to  assent  to  the  ceremony  and  marriage,  no 
ground  is  laid  to  found  a  jurisdiction  on  the  basis  of  status,  and  unless, 
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in  such  case,  process  within  the  jurisdiction  is  actually  served,  or  a  vol- 
untary appearance  entered,  the  judgment  will  have  no  extra-territorial 
effect. 

5.  Also  held,  that  the  judgment  in  this  case  was  obtained  by  fraud,  and 
was  consequently  void. 


On  appeal  from  a  decree  of  the  vice-chancellor,  reported  in 
Doughty  v.  Doughty,  12  C.  E.  Gr.  315. 

Messrs.  Davis  and  B.  Williamson,  for  the  appellant. 

Messrs.  Clark  and  Cortlandt  Parker,  for  respondent. 

The  Chief-Justice. 

This  is  a  bill  for  div^orce,  exhibited  by  a  wife  against  her 
husband.  The  grounds  laid  are  desertion  and  adultery.  In 
order  to  prepare  the  way  for  such  a  decree,  the  complainant 
asks  that  a  judgment,  rendered  by  the  circuit  court  of 
Whiteside  county,  Illinois,  in  a  suit  by  her  husband,  the 
appellant,  against  her,  declaring  her  marriage  with  him  to  be 
null  and  void,  shall  be  avoided  by  a  decree.  Whether  this 
judgment  has  a  legal  existence  or  not,  is  the  only  contested 
question  in  this  case ;  for,  on  the  assumption  of  its  invalidity, 
it  is  not  denied  that  the  appellant  has  been  guilty  of  the  statu- 
tory offence  of  desertion,  and  also  of  a  breach  of  his  mar- 
riage vows. 

The  judgment  thus  put  in  question  is  assailed  on  two 
grounds :  first,  because  the  court  in  Illinois  did  not  acquire 
jurisdiction  over  the  cause  which  it  adjudicated;  and  second, 
because  the  cause  was  brought  within  the  jurisdiction  of  such 
court,  if  such  jurisdiction  existed,  by  deceit  and  fraud. 

First,  then,  with  respect  to  the  former  of  these  grounds. 
On  the  8th  of  August,  1866,  these  parties  were  married  in 
this  state.  A  little  over  a  month  after  the  marriage,  the 
husband  departed  from  this  state  and  went  to  Illinois,  where 
he  has  since  continually  resided.  The  wife  has  always 
resided,  and  still  resides,  in  this  state.     From  the  day  of  her 
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marriage  to  the  present  time  there  has  been  no  intercourse 
or  coramunicatioa  between  this  respondent  and  her  husband. 
In  this  condition  of  affairs,  in  the  month  of  November,  1868, 
the  appellant  commenced  the  suit  in  question,  to  dissolve  his 
marriage,  in  one  of  the  circuit  courts  of  Illinois.  The  re- 
spondent was  never  within  that  jurisdiction  ;  she  was  not 
served  with  process,  nor  was  any  notice  of  the  pendency  of 
the  proceedings  given  to  her,  although  her  residence  was  well 
known  to  the  appellant.  The  record  now  present  shows  that 
the  clerk  of  the  court  caused  a  notice  of  the  pendency  of  the 
suit  to  be  published  four  times  in  three  weeks,  in  a  newspaper 
of  the  county  in  which  the  court  held  its  sittings.  The  re- 
spondent not  appearing,  either  in  person  or  by  attorney,  judg- 
ment was  rendered,  on  the  13th  of  October,  1869,  declaring 
the  marriage  ceremony  between  these  parties  null  and  void  for 
fraud  and  duress,  and  want  of  consent  by  the  husband  to  the 
celebration  of  the  marriage. 

On  the  argument,  the  case  being  treated  as  an  ordinary 
suit  for  divorce,  it  was  insisted,  on  the  part  of  the  appellant, 
that  this  adjudication  by  the  court  in  Illinois  was  conclusive 
in  this  state,  inasmuch  as  such  court  acquired  jurisdiction 
from  the  fact  that  the  domicile  of  the  appellant,  who  was  the 
plaintiff  in  that  proceeding,  was  in  that  state  at  the  time  of 
the  inception  of  the  proceedings.  It  was  not  attempted  to  be 
denied  that  a  judgment  inter  jjartes,  settling  ordinary  rights, 
which  should  be  obtained  by  the  methods  made  use  of  in  this 
case,  would  be  possessed  of  no  efficacy  beyond  the  territorial 
limits  of  the  state  by  the  tribunal  of  which  it  should  be  so 
rendered.  That  a  judgment  of  such  a  character  would,  by 
the  principles  of  international  and  of  interstate  law,  be  treated 
as  an  absolute  nullity  in  a  foreign  jurisdiction,  is  a  doctrine 
which  is  now  too  completely  settled  to  admit  of  a  moment's 
discussion. 

The  rule  thus  established  is  in  nowise  a  technical  one,  being 
founded  in  the  universal  concession  that  it  is  an  element  es- 
sential to  the  justice  of  all  juridical  a(!tion  that  all  the  persons 
whose  rights  are  to  be  adjudged  should  have  an  opportunity 
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of  being  heard.  The  argument,  therefore,  which  asserts  the 
validity  of  the  present  judgment  before  this  court,  must  go  the 
length  of  satisfying  our  minds  that  in  suits  for  divorce,  this 
principle,  so  sacredly  preserved  in  all  other  cases,  does  not 
prevail  in  this  case.  It  is  obvious  that  the  sacrifice  is  a  great 
one,  and  that  it  should  not  be  made  except,  if  at  all,  on  the 
ground  that  an  interest  higher  than  the  duty  of  dispensing 
justice  to  the  contesting  parties  is  at  stake. 

The  appellant  was  a  domiciled  citizen  of  the  state  of  Illi- 
nois, and  this  circumstance  gave,  beyond  all  question,  the 
courts  of  that  state  jurisdiction  over  a  suit  instituted  there  by 
him  for  a  divorce,  in  pursuance  of  the  statutes  established  in 
such  state.  A  judgment  obtained  in  such  a  proceeding,  au- 
thorized by  the  local  authority,  would  incontestably  have  a 
local  force.  Each  government  has  the  undoubted  right  to 
regulate  the  formation  and  dissolution  of  the  marriage  con- 
tract so  far  as  such  contract  affects  its  own  citizens.  It  can, 
at  will,  dissolve  a  marriage  by  an  act  of  legislation,  unless 
prevented  by  a  constitutional  restraint ;  and  it  can  ordain  that 
either  party  may  dissolve  the  relationship  at  will,  in  any 
method  that  it  may  see  fit  to  prescribe. 

A  statute  which  should  enact  that  either  party  to  a  mar- 
riage might  file  a  petition  in  a  court,  claiming  a  dissolution 
of  the  matrimonial  bond  on  the  ground  of  incompatibility  of 
temper,  or  even  on  the  ground  of  the  desire  of  the  petitioner 
to  be  divorced,  and  that  thereupon  a  decree,  as  asked  for, 
should  be  made,  would  be  a  valid  proceeding  in  the  place 
where  it  occurred,  even  though  the  other  party  was  a  non- 
resident, and  was  not  served  with  process,  and  did  not  cause 
his  appearance  to  be  entered. 

Such  proceeding  would  be  legal,  if  not  justifiable  in  right 
reason,  inasmuch  as  marriage  is  not  only  a  contract  between 
the  parties,  but  is  also  a  relationship  in  which  the  government 
is  interested.  Marriage  creates  a  status  in  wliich  society  is 
deeply  concerned,  and  which,  therefore,  in  all  civilized  coun- 
tries, is  deemed  subject  to  the  control  of  the  civil  authority. 
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To  this  extent  the  subject  is  clear  of  all  dijEficulty  or  em- 
barrassment. 

But  we  enter  at  once  upon  debatable  ground  when  we 
attempt  to  carry  such  local  determinations  as  these  just  in- 
dicated into  foreign  states  or  countries,  and  call  upon  the 
courts  of  such  places  to  enforce  them.  In  such  a  situation, 
the  conditions  of  the  question  are  entirely  changed.  The 
consideration  that  a  government  has  the  right  to  regulate,  as 
to  its  own  citizens,  the  matrimonial  relationship,  has  now  lost 
the  greater  part  of  its  force ;  and  it  is  met  by  the  countervail- 
ing principle  that  such  government  has  no  just  claim  to  a 
right  to  impose  its  policy  beyond  the  limits  of  its  own  terri- 
tory. This  embarrassment  reaches  its  acme  when  the  parties 
to  the  marriage  have  their  domiciles  in  different  states.  In 
such  a  position  of  things,  it  is  not  difficult  to  declare  that  a 
proceeding  for  divorce,  carried  on  in  the  state  wherein  is  the 
domicile  of  one  of  the  parties,  shall  operate  so  as  to  change 
the  status  of  such  party  within  the  territory  of  such  state ; 
but  it  is  difficult  to  find  any  principle  for  declaring  that  such 
proceeding  shall  have  the  effect  of  changing  the  status  of  the 
other  party  in  the  state  wherein  he  is  domiciled.  In  suits  of 
this  character,  the  doctrine  that  gives  jurisdiction  from  the 
mere  fact  of  the  domicile  of  one  of  the  parties,  must  inevitably 
lead  to  the  imposition  of  the  policy  of  one  state,  with  respect 
to  marriage,  upon  the  other  state  in  which  the  other  party  to 
the  marriage  has  his  residence. 

In  the  present  case  it  is  claimed  that  the  judgment  in  the 
court  of  Illinois  had  the  effect  not  only  of  changing  the  status 
of  the  appellant  in  that  state,  and  thus,  in  that  respect,  enforc- 
ing the  policy  of  the  laws  of  that  locality,  but  the  further 
effect  of  changing  the  status  of  the  respondent  in  this  state, 
her  citizenship  here  being  undisputed.  The  right  of  the  for- 
eign court  to  adjudicate  with  respect  to  the  status  of  its  own 
domiciled  citizen  is  undisputed ;  but  I  have  failed  to  see  how 
its  right  to  decide  the  status  of  a  citizen  of  this  state,  by  such 
adjudication,  is  to  be  conceded. 
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It  seems  to  me  that  a  judgment  cau  carry  with  it,  per  se, 
no  extra-territorial  force  when  the  jurisdiction  in  the  case  rests 
alone  on  the  fact  that  the  complainant  has  his  domicile  within 
such  jurisdiction.  All  the  claim  which  such  an  adjudication 
has  to  foreign  recognition,  in  my  opinion,  rests  on  the  ground 
of  comity.  It  is  not  a  judgment  such  as  is  entitled  to  recog- 
nition and  enforcement  in  other  states  by  force  of  the  act 
of  congress  and  the  constitution  of  the  United  States.  In 
my  opinion,  it  is  only  judgments  that  ensue  from  jurisdiction, 
regularly  obtained  over  the  parties  by  service  of  process  upon 
them,  or  by  voluntary  appearance,  or  when  the  proceeding 
is  strictly  in  rem,  that  carr}*  with  them  these  high  sanctions, 
and  which,  therefore,  are  everywhere  conclusive.  Jurisdic- 
tion in  divorce  suits  arising  out  of  the  status  and  domicile  of 
one  of  the  parties,  cannot  impart  to  a  judgment  any  such 
efficiency.  Xevertheless,  as  marriage  is  a  matter  of  universal 
recognition  and  interest  among  all  civilized  people,  a  judg- 
ment of  divorce,  resting  even  on  such  a  contracted  foundation 
as  the  domicile  of  one  of  the  parties  alone,  bears  with  it  into 
other  jurisdictions  a  title  to  respect,  and,  in  some  cases,  a 
claim  to  voluntary  adoption.  In  such  instances,  I  regard 
the  question  whether  the  judgment  shall  be  extra-territorially 
enforced  to  be  one  resting  entirely  on  the  consideration 
that  in  a  matter  of  universal  interest  of  this  nature,  an 
obligation  rests  ujion  every  government  to  cany  into  effect, 
as  far  as  is  reasonably  practicable,  and  as  may  be  consistent 
with  its  own  policy,  all  foreign  judgments.  But  an  appeal 
of  this  kind  to  interstate  comity  should,  I  think,  never  ])re- 
vail  when  the  judgment  sought  to  be  accredited  has  been 
rendered  in  violation  of  that  fundamental  axiom  of  justice, 
before  referred  to,  that  the  parties,  before  their  rights  are 
adjudged,  shall  have  an  opportunity  of  being  heard.  A 
judgment  of  divorce,  proceeding  from  a  jurisdiction  founded 
on  domicile,  would  not  contravene  essential  rules  of  natural 
justice  if  actual  notice  to  appear  had  been  served  on  the 
defendant   residius   abroad.      It    is   true  that   a   notice   so 
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served  on  a  litigant  out  of  the  jurisdiction  in  wlaich  a  suit 
is  pending,  may  add  nothing  to  the  judicial  right  to  take 
cognizance  over  the  cause,  but  nevertheless  it  may  impart 
a  quality  to  the  resulting  judgment  that  will  serve  as  a  cre- 
dential to  it  in  a  foreign  jurisdiction. 

In  the  case  now  before  this  court  the  judgment  rendered 
in  the  court  of  the  state  of  Illinois  is  entirely  destitute 
of  those  properties  that  entitle  it  to  extra-territorial  accept- 
ance ;  the  residence  of  the  defendant  to  it  was  known,  she  was 
not  summoned,  she  did  not  appear,  and  she  was  not  served 
with  process,  nor  was  notice  given  to  her.  If  this  case  called 
for  a  decision  on  this  ground,  I  should  be  quite  prepared  to 
say  that  a  judgment  so  obtained  was  not  obligatory  in  this 
state,  and  that  on  the  ordinary  principles  of  international 
law,  it  had  no  title  to  recognition  by  this  court.  I  am  aware 
that  there  are  adjudications  of  great  authority  which  are 
grounded  in  a  different  view  of  this  subject.  Such  cases 
have  been  carefully  considered  by  me,  but  I  have  not  been 
satisfied  with  the  train  of  reasoning  on  which  they  rest,  and 
I  also  think  they  stand  opposed  to  the  decided  weight  of 
judicial  opinion  in  this  country.  But  I  have  not  deemed 
it  necessary  to  discuss  these  decisions  in  detail,  nor  shall  I 
pursue  this  subject  further,  inasmuch  as,  in  my  judgment, 
the  present  case  does  not  call  for  a  decision  of  the  precise 
question  embraced  in  these  decisions.  The  decisions  referred 
to  are  cases  in  which  a  marriage  had  taken  place,  and  in 
which  the  suit  had  been  for  the  dissolution  of  such  marriage ; 
but  such  was  not  the  case  set  up  in  the  proceedings  in  the 
court  of  Illinois. 

In  that  proceeding  the  existence  of  the  marriage  was  not 
admitted.  On  the  contrary,  it  was,  in  the  most  explicit 
terms,  denied.  The  complainant  in  that  suit  did  not  allege 
that  he  was  forced  to  consent  to  the  marriage  by  duress  or 
from  fear  ;  but  he  asserted,  both  in  his  complaint  and  in  his 
proofs,  that  he  never  consented,  either  by  expression  or  im- 
plication. If  his  complaint  and  proofs  were  true,  then  he 
was  never  married  in  this  state ;  the  ceremony  was  a  nullity. 
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As  consent  is  necessary,  he  never  contracted  the  matrimonial 
obligation ;  therefore  the  pretended  marriage  was  not  voida- 
ble, but  was  actually  void.  Accepting  the  case  as  made  by 
him,  there  was,  in  the  language  of  the  ecclesiastical  law, 
a  mere  jactitation,  or  boasting  that  a  marriage  existed  be- 
tween himself  and  the  respondent.  Now  it  is  obvious  that 
a  void  marriage  could  not  create  a  matrimonial  status,  and 
the  consequence  is,  the  ground  upon  which  the  jurisdiction 
founded  on  status,  which,  in  some  of  the  decisions,  is  alleged 
to  exist  without  notice  to  the  other  party,  is  wanting  in  this 
procedure. 

If  the  appellant,  as  he  claimed,  was  not  mai'ried  to  the 
respondent,  but  she  was  claiming  that  he  was  married,  and 
he  wished  to  put  an  end  to  such  boastings,  such  a  controversy 
was  a  private  one  between  these  two  parties,  and  in  which 
society  had  no  interest,  and  such  controversy,  it  would  seem 
•clear,  must  be  settled  in  the  same  way  as  other  litigations  are 
put  to  the  test. 

I  cannot  see  the  least  ground  for  asserting  that  in  such  a 
€ase  as  this,  the  appellant  had  the  right  to  proceed  in  a  foreign 
jurisdiction,  and  procure  a  judgment  without  serving  the  re- 
spondent M'ith  process  within  the  jurisdiction  in  which  the  suit 
was  brought.  On  this  ground  I  shall  hold  that  the  judgment 
procured  in  the  court  of  Illinois  is  an  absolute  nullity. 

I  also  agree  with  the  view  taken  by  the  vice-chancellor  on 
the  second  point.  I  am  satisfied  that  the  appelhint  went  to 
the  state  of  Illinois  for  the  purpose  of  getting  rid  of  this 
marriage.  His  conduct  in  leaving  this  state  and  putting 
himself  under  a  foreign  jurisdiction  is  to  be  interpreted  by 
the  light  of  his  subsequent  conduct.  Judged  by  the  proofs 
made  in  this  cause,  the  case  set  up  by  him  in  the  court  of 
Illinois  was  a  pure  fabrication.  He  knew  that  it  was  such. 
The  published  notice  of  the  pendency  of  the  suit  did  not 
correctly  state  the  name  of  the  respondent.  It  is  the  reason- 
able conclusion,  in  view  of  the  fact  that  the  entire  scheme 
was  a  fraud,  that  this  was  a  contrivance  to  diminish  the 
risk  of  the  publication  which  was  necessary  to   give  juris- 


1  Stew.]         NOVEMBER  TERM,  1877.  589- 

Maryott  v.  fewaine. 

diction  to  the  tribunal.    For  this  reason  also,  I  am  not  willing^ 
to  give  any  effect  whatever  to  this  foreign  judgment. 

With  respect  to  the  merits  of  the  cause,  no  question  has  been 
made  in  the  argument.  The  complainant  is  entitled  to  the 
relief  prayed  for.     The  decree  should  be  affirmed. 

Decree  unanimously  affirmed. 


Maey  E.  Maryott  and  others,  appellants, 


James  J.  Swaixe  and  others,  respondents. 

1.  The  burden  of  proving  the  due  execution  and  contents  of  a  lost  con- 
tract rests  on  the  party  claiming  under  it. 

2.  When  a  contract  shows  on  its  face  that  it  was  executed  by  an  agent^ 
in  order  to  bind  the  person  named  as  principal,  the  authority  of  the  agent 
to  act  for  the  principal  must  be  shown. 

3.  Unilateral  or  optional  contracts  are  not  generally  favored  in  equity. 


The  facts  of  this  case  appear  in  the  following  opinion  of  the 
vice-chancellor,  from  \A'hich  the  appeal  was  taken. 

Mr.  R.  WaA/ne  Parker,  for  appellants. 

Mr.  A.  S.  Jackson,  for  respondents. 

The  Yice-Chancellor. 

This  is  a  foreclosure  suit.  The  defence  rests  mainly  upon 
an  agreement,  alleged  to  have  been  made  by  the  complainauts 
with  the  defendants,  to  cancel  and  surrender  the  mortgage  on 
which  their  action  is  founded.  It  is  said  to  be  lost.  What 
purports  to  be  the  original  draft  of  it  has  been  produced. 
The  burden  of  proving  its  due  exeeotion  and  contents  rest* 
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on  the  defendants.  The  defendants'  evidence  ou  this  point 
comes  ahnost  exclusively  from  the  mouth  of  one  of  the  de- 
fendants. He  is  flatly  contradicted  by  the  father  of  the  com- 
plainants. Besides,  his  account  of  the  manner  in  which  the 
original  draft  happened  to  be  made  rather  repels  than  invites 
confidence.  The  mortgagors  conveyed  three  acres  of  the  mort- 
gaged premises  to  the  mother  of  the  complainants  a  few  days 
after  the  agreement  is  alleged  to  have  been  executed.  This 
deed  contains  a  stipulation  that  the  grantee  shall  pay  such 
2)ortion  of  the  mortgage  debt  as  the  complainants  shall  re- 
quire her  to  pay,  and  refers  to  a  contract  made  more  than  two 
months  before  its  date,  but  not  to  the  lost  contract.  It  is  dif- 
ficult to  understand  why  the  grantee  of  the  three  acres  should 
have  been  required  to  stipulate  to  pay  any  part  of  the  mort- 
gage debt  if  the  whole  was  very  soon  thereafter  to  be  dis- 
charged by  a  cancellation  of  the  mortgage.  The  agreement 
was  lost  under  rather  extraordinary  circumstances.  The  de- 
fendants say  it  was  handed  to  a  justice  of  the  peace,  before 
yhom  the  father  of  the  complainants  had  sued  the  defendant 
Charles  F.  Maryott.  Judgment  passed  against  Maryott,  and 
he  appealed.  The  justice  says  three  papers  were  offered  in 
evidence  ;  he  does  not  think  the  agreement  was  among  them, 
but  whatever  they  were,  they  were  sent  to  the  clerk  with  the 
other  papers.  The  defendant  obtained  at  the  clerk's  office  the 
papers  offered  in  evidence,  but  not  the  agreement.  It  is  not 
shown  how  a  loss  of  one  was  possible  without  the  others  shar- 
ing the  same  fate.  The  proof  fails  to  satisfy  me  that  an 
agreement  of  the  nature  alleged  ever  existed. 

It  is  admitted  the  agreement  was  not  executed  by  the  com- 
pkinants  in  person,  but  it  is  said  their  father  signed  it  as 
their  attorney  in  fact.  His  authority  has  not  been  shown. 
If  a  due  execution  by  the  father  had  been  shown,  I  think  the 
defence  would  still  be  fatally  defective  for  want  of  proof  of 
the  father's  authority. 

The  defendants  also  insist  that  by  a  contract  made  by 
them   with    the    complainants    on    the    20th    of   January, 
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1870,  the  complainants  agreed  to  purchase  of  them  certain 
lauds,  and  surrender  their  mortgage  as  a  payment  of  part 
of  the  purchase-money  they  agreed  to  pay.  I  cannot  read 
this  contract  as  the  defendants  insist  it  shall  be  read. 
Stated  with  substantial  accuracy,  it  is  an  agreement  by 
Maryott  to  sell  to  the  complainants  the  one-half  of  certain 
lands  for  $17,900 ;  the  complainants  agree  to  advance  $3,600 
at  once,  to  enable  him  to  pay  a  decree  under  which  certain 
of  his  lands  were  then  advertised  for  sale,  the  payment  of 
which  he  agreed  to  secure  by  a  mortgage,  payable  two  years 
after  date,  with  interest  from  date  ;  the  complainants  are  given 
liberty  to  surrender  their  mortgage  and  pay  $14,300  at  any 
time  within  one  year  from  the  date  of  the  contract,  and  on  such 
surrender  and  payment  Maryott  agreed  to  convey  the  lands. 
The  contract  is  unilateral ;  Maryott  agreed  to  sell,  but  the 
complainants  did  not  agree  to  buy.  They  might  purchase  or 
not,  as  they  saw  fit.  If  they  elected  to  purchase  within  the 
period  named,  the  contract  gave  them  the  right,  on  the  sur- 
render of  their  mortgage  and  the  payment  of  the  balance  of 
the  purchase-money,  to  demand  a  conveyance,  but  unless  they 
so  elected  the  defendants  could  not  require  them  to  accept  a 
conveyance.  An  optional  contract  is  not  generally  favored 
in  equity,  especially  when  the  pai*ty  who  is  free  is  attempting 
to  enforce  it  against  the  party  who  is  bound.  Pinner  v. 
S/iarp,  8  C.  E.  Gr.  '27 If. ;  but  here  the  effort  is  to  bind  him 
who,  by  its  terms,  is  free.  It  is  apparent  from  the  face  of 
this  contract  that  the  parties  intended  it  should  not  be  mutual. 
It  provided  that  the  defendants  should  have  two  years  within 
which  to  pay  their  mortgage,  but  the  complainants'  option  to 
purchase  was  to  be  exercised  within  one  year.  If  it  had  been 
understood  the  complainants  were  making  a  contract  whereby 
they  were  to  become  bound  to  take  title  to  the  land  under 
any  circumstances,  the  money  advanced  would,  by  most 
persons  dealing  under  like  circumstances,  have  been  treated 
as  a  payment  on  account  of  the  purchase-money,  or,  if  for 
any  purpose  security  was   deemed   advisable,  the  mortgage 
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would  have  been  made  payable  when  the  title  was  to  be  con- 
veyed to  the  purchaser. 

The  defence  is  not  proved.  The  complainants  are  entitled 
to  a  decree. 

The  Chief-Justice. 

The  defence  in  this  case  was  based  upon  an  alleged  agree- 
ment in  writing  which  was  said  to  have  been  mislaid  and  lost. 
Whether  this  paper  had  ever  existed  was  the  matter  of  fact 
which  was  in  controversy.  The  burthen  of  proof  upon  this 
subject  was  on  the  defendants ;  and  the  vice-chancellor,  who 
heard  the  cause,  was  of  the  opinion  that  they  had  not,  in  this 
contention,  been  successful.  After  a  careful  examination  of 
the  proofs  I  concur  in  this  result. 

This  conclusion  renders  it  unnecessary  to  consider  the  legal 
points  that  would  have  arisen  in  case  a  contrary  vieAV  upon 
the  merits  had  been  taken. 

I  shall  vote  to  affirm  the  decree. 

Decree  unanimously  ajinned. 


Saxdfoed's  Admln'isteator,  appellant, 

V. 

JoxATHAX  BoYXTON,  respondent. 

On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
supra  p.  ISIf.. 

Mr.  J.  Frank  Fort,  for  appellant. 

Mr.  William  Brinkerhoff,  Jr.,  for  respondent. 

The  Chief-Justice. 

I  think  this  decree  should  be  affirmed,  for  the  reasons  given 
by  the  vice-chancellor  in  his  opinion. 

Decree  unanimously  affii'med. 
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V. 

The  New   Jersey  Midland  Railway   Company,   re- 
spondents. 

On  appeal  from  a  decree  of  the  chancellor,  reported  supra 
p.  100. 

Mr.  J.  G.  Shipman,  for  appellants. 
Mr.  B.  Williamson,  for  respondents. 

The  Chief-Justice. 

The  construction  which  the  chancellor  has  put  upon  the 
contract  involved  in  this  controversy  appears  to  me  to  be 
plainly  correct,  and  I  agree  likewise  in  the  view  expressed  by 
him  in  his  opinion  as  to  the  legal  status  of  these  parties  in  all 
other  respects.     I  shall  therefore  vote  to  affirm  this  decree. 

Decree  unanimously  affi/)^med. 


The  North  Hudson  Railroad  Company,  appellants. 


Henry  A.  Booraem,  respondent.* 

Where  a  part  of  mortgaged  premises  is  conveyed  by  the  mortgagor,  for 
a  valuable  consideration,  to  a  railroad  company,  for  its  track,  and,  pending 
foreclosure  of  the  mortgage,  the  company  condemns  the  land  so  conveyed* 
under  a  power  contained  in  its  charter,  by  a  proceeding  to  which  the 
mortgagee  is  made  a  party,  the  obligation  of  the  company  to  pay  any  part 
of  the  award  in  satisfaction  of  the  mortgage  being  contingent  upon  the 
residue  of  the  mortgaged  premises  being  inadequate  to  satisfy  the  mort- 
gage, interest  should  not  be  computed  on  the  award.  The  company  is  not 
in  default  in  payment-  until  the  contingency  happens,  and  the  amount  it  is 
bound  to  pay  is  ascertained  by  a  sale  of  the  residue  of  the  mortgaged 
premises  primarily  liable. 

*  Cited,  11  Slew.  Eq.  133. 
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The  opinion  of  the  chancellor  in  this  cause  may  be  found 
in  Booraem  v.  Wood,  12  C.  E.  Gr.  372,  and  the  opinion  of 
Depue,  J.,  in  the  court  of  appeals,  in  North  Hudson  County 
R.  JR.  Co.  V.  Booraem,  supra  J^oO. 

On  motion  to  settle  the  terms  of  the  decree. 

Mr.  B.  Williamson,  for  Booraem. 

Mr.  R.  Gilchrist,  contra. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

By  the  decision  of  this  court  the  award  of  the  commission- 
ers appointed,  pending  this  suit,  to  make  the  condemnation 
of  so  much  of  the  mortgaged  premises  as  was  occupied  by 
the  railroad  company  for  its  track,  was  held,  as  against  the 
mortgagee,  who  was  a  party  to  the  condemnation  proceedings, 
to  be  substituted  in  the  place  of  that  part  of  the  mortgaged 
premises  which  was  conveyed  to  the  company  for  the  purposes 
aforesaid  by  Wood,  the  mortgagor.  A".  H.  R.  R.  Cb.  v. 
Booraem,  supra  J^oO. 

Booraem,  the  mortgagee,  now  applies  for  the  allowance  of 
interest  on  the  sum  awarded  from  the  date  of  the  condemna- 
tion, and  asks  to  have  the  decree  submitted  by  the  company 
amended  accordingly. 

In  the  absence  of  an  express  agreement  to  pay  interest,  or 
a  positive  rule  of  law  that  interest  shall  be  computed  as  part 
of  the  damages,  the  allowance  of  interest  is  discretionary,  and 
depends  upon  the  circumstances  of  the  case.  The  general  rule 
is  that  interest  is  not  allowed  on  a  debt  until  the  debtor  is  in 
default. 

The  company  has  been  in  possession  of  the  premises  con- 
demned since  the  award  was  made,  and  it  will  be  assumed  that 
the  sum  awarded  has  not  been  tendered  or  set  apart  to  meet 
the  obligations  of  the  company  to  the  mortgagee. 
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But  the  company  entered  into  possession  under  a  convey- 
ance by  Wood,  the  mortgagor,  for  an  adequate  consideration. 
So  far  as  he  is  concerned,  the  company  is  not  liable  for  the 
payment  of  any  portion  of  the  mortgage  debt.  Its  liability 
is  solely  to  the  mortgagee  and  is  contingent  upon  the  residue 
of  the  mortgaged  premises  primarily  liable  being  inadequate 
to  pay  the  mortgage  debt.  The  liability  of  the  company  is 
not  only  in  itself  dependent  upon  a  contingency,  but,  until 
the  happening  of  that  contingency,  the  amount  of  its  contri- 
bution is  also  unliquidated.  It  will  not  be  in  default  until 
the  contingency  happens,  and  the  sum  it  is  bound  to  pay  is 
ascertained.  This  cannot  be  done  until  sale  is  made  of  the 
residue  of  the  mortgaged  premises.  A  tender  or  readiness  to 
pay  before  the  sum  payable  is  ascertained  would  be  super- 
fluous. Interest,  therefore,  cannot  be  allowed  on  the  ground 
of  any  default  of  the  company  heretofore  incurred. 

Interest  should  not  be  computed  on  the  award. 

The  direction  that  the  residue  of  the  mortgaged  premises 
primarily  liable  should  be  first  sold,  and  that  the  company, 
in  the  event  of  a  deficiency,  make  payment  of  the  sum 
required  to  pay  such  deficiency,  at  a  day  to  be  fixed  by  the 
chancellor,  is  necessary  to  carry  into  effect  the  decision  of  this 
court. 

The  draft  of  a  decree  submitted  by  the  appellant  is  ap- 
proved. 


Brainard  Shaler  and  others,  appellants, 


Mary  E.  Trowbridge  and  others,  respondents.* 

1.  Where  a  partner  fraudulently  misappropriates  the  money  of  his  firm, 
and  purchases,  in  his  own  name,  real  estate  and  policies  of  life  insurance, 
■witli  firm  funds,  he  will,  in  equity,  be  charged,  by  construction,  as  a  trustee 
for  the  partnership. 

*CiTED,  3  Stew.  Eq.  178;  4  Slew.  Eg.  580. 
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2.  Where  all  the  premiums  are  paid  with  partnership  moneys,  it  makes 
no  difference  that  the  fraud-doer,  in  his  lifetime,  changed  the  life  policies 
so  as  to  make  them  payable  to  his  wife.  She,  having  paid  no  consider- 
ation for  ihem,  will  be  charged  as  a  trustee  for  the  firm,  and  will  be  per- 
mitted to  derive  no  benefit  from  them. 


This  cause  was  argued  at  May  term,  1876,  before  Hon. 
Amzi  Dodd,  a  special  master,  to  wiiom  it  had  been  referred 
by  the  cliancellor.  The  facts  sufficiently  appear  in  his  opinion,, 
and  in  that  delivered  on  the  appeal. 

Mr.  J.  F.  JIcGee,  for  appellants. 

Messrs.  TuMe  &  Grriggs,  for  respondents. 

The  ^Master. 

This  is  a  suit  by  three  surviving  partners  against  the 
widow,  the  heir-at-law,  and  the  administrator  of  the  deceased 
partner.  The  disputed  question  discussed  at  the  argument 
relates  exclusively  to  the  widow,  and  is  the  question  whether 
certain  real  estate  and  certain  policies  of  life  insurance,  to 
which  she  held  the  legal  title  at  her  husband's  death,  should 
be  decreed  to  be,  in  equity,  the  property  of  the  firm. 

From  the  pleadings  and  proofs,  I  find  the  facts  of  the  case 
to  be  these:  on  the  2d  of  January,  1865,  the  four  partners 
composing  the  firm,  to  wit,  Joseph  A.  Trowbridge,  of  Hack- 
ensack,  in  this  state;  Brainard  Shaler  and  John  Kiersted, 
of  Saugerties,  and  Wynkoop  Kiersted,  New  York,  entered 
into  articles  to  form  a  limited  partnership  in  the  hide  and 
leather  business,  to  be  carried  on  in  the  city  of  New  York ; 
Trowbridge  and  Shaler,  whose  names  were  to  be  the  style 
of  the  firm,  to  be  general  partners,  and  the  two  Kiersteds 
special  ones ;  Trowbridge  to  put  in  no  capital  except  his 
skill  and  knowledge  of  the  business,  Shaler  to  put  in  the 
sum  of  §50,000,  in  cash,  and  the  two  Kiersteds  the  sum  of 
$37,500  each  ;  Trowbridge  and  Shaler  to  give  the  skill,  time 
and  labor,  and  to  keep  true   books  of  account,  which  were 
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to  be  settled  on  the  1st  of  January  in  each  year,  when  a 
balance-sheet  was  to  be  made  out  and  furnished  to  the 
special  partners ;  a  division  of  the  profits  to  be  made  at  those 
dates,  one-third  to  Trowbridge,  one-third  to  Shaler,  and  to 
the  remaining  partners  one-sixth  each ;  the  two  general  part- 
ners to  draw,  from  time  to  time,  moneys  necessary  for  their 
personal  expenses,  not  exceeding  ^5,000  each  per  annum  ;  the 
copartnership  to  commence  January  2d,  1865,  and  to  end 
January  1st,  1868. 

The  cash  capital  called  for  by  the  articles  was  contributed, 
and  the  business  carried  on  for  three  years,  when  the  partner- 
ship period  was  agreed  to  be  extended  to  January  1st,  1871. 
It  was  terminated  by  Trowbridge's  death,  December  14th,  1869. 
During  its  entire  continuance  Trowbridge  had  charge  and 
control  of  the  books  and  the  financial  part  of  the  business. 
The  yearly  balance-sheets,  beginning  January  1st,  1866,  and 
ending  January  1st,  1869,  made  up  and  furnished  by  him  to 
the  firm,  and  which  were  found,  after  his  death,  to  have 
been  fraudulent  and  false,  were  made  up  from  the  books  as 
kept  or  directed  to  be  kept  by  him.  He  alone  drew  the 
firm  checks,  and  was  the  exclusive  manager  of  its  money 
affairs.  Shaler  spent  the  first  year  of  his  partnership  at  his 
tannery  in  Ulster  county,  and  was  afterwards  engaged  in 
the  store  in  ISTew  York,  but  he  made  little  if  any  other 
examination  of  the  books  and  accounts  than  was  made  by 
the  special  partners,  who  gave  them  only  an  occasional 
inspection.  All  the  yearly  partners  regarded  the  yearly 
balance-sheets  as  true  exhibits,  and  appear  to  have  relied, 
without  distrust,  upon  Trowbridge's  honesty  and  capacity 
in  the  business.  Upon  his  death  the  deceptive  and  defective 
manner  of  keeping  the  books  was  discovered.  More  than 
five  hundred  of  the  firm's  checks  were  found  to  have  been 
given  by  him  for  his  individual  use,  and  paid  at  bank,  none 
of  which  had  been  charged  in  the  firm  accounts  or  against 
himself,  or  were  included  in  the  yearly  balance  exhibits.  Of 
many  of  these  checks  no  entry  appeared  in  the  stubs  of  the 
check-books,  and  when  an  entry  did  appear,  it  was,  in  many 
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instances,  accompanied  with  an  abbreviation,  falsely  indicat- 
ing that  it  had  been  charged  in  the  regular  accounts. 

The  total  amount  ofthe.se  uncharged  checks  was  the  sum  of 
§103,155.97.  The  total  amount  drawn  by  Trowljridge  dur- 
ing his  partnership  life,  and  actually  charged  to  his  account, 
was,  at  the  same  time,  in  excess  of  what  the  articles  allowed, 
and  exceeded  his  share  of  the  profits  by  upwards  of  §15,000. 
The  amount  of  these  illegitimate  drafts  during  the  first  two 
years,  from  January  1st,  1866,  was  834,150  ;  during  the  year 
1868,  §40,191.80,  and  in  1869,  819,474.87.  In  what  man- 
ner much  of  these  sums  was  expended  is  disclosed  by  the 
proofs.  A  few  samples  will  suffice.  Prior  to  May  30th, 
1866,  Trowbridge  was  unmarried.  On  October  19th,  1865, 
he  gave  the  firm's  check  for  81,300,  in  gold,  to  Tiifany  & 
Co.,  for  a  diamond  ring,  presented  to  the  lady  then  his  in- 
tended wife,  and  now  his  widow ;  March  1st,  1865,  a  check 
for  8130.25,  to  the  leader  of  the  Seventh  Regiment  band,  of 
New  York,  for  music  furnished  to  sociables  at  Hackensack  ; 
April  21st,  1865,  a  check  for  841.72,  to  a  Xew  York  firm, 
dealers  in  groceries,  liquors  and  cigars,  of  whom  he  bought 
supplies ;  June  20th,  1866,  a  check  for  §575,  for  flowers  fur- 
nished at  his  wedding. 

The  whole  of  the  moneys  paid  for  policies  of  life  insurance 
and  the  real  estate  now  in  controversy,  was  paid  by  checks 
of  this  class.  The  three  policies  were  issued  ]May  1st,  1866, 
by  three  companies  in  Xew  York,  one  for  820,000  and  two 
for  810,000.  The  half-yearly  premiums  on  these  policies, 
being  together  the  sum  of  8529.30,  were  paid  every  six 
months,  by  an  uncharged  check,  to  the  agent  through  whom 
the  transactions  with  the  companies  were  made ;  the  first 
payment  May  1st,  1866,  and  the  last  October  25th,  1869. 
The  three  policies  as  first  issued  were  in  favor  of  Trow- 
bridge himself,  but  in  April,  1868,  they  were  changed,  at 
Trowbridge's  request,  so  as  to  be  payable  to  his  wife.  The 
real  estate  consists  of  two  adjoining  tracts  in  Hackensack, 
one  a  house  and  lot,  purchased  April,  1868,  of  Thomas 
Voorhis,  and   the   other   purchased   shortly  after,  of  Tunis 
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Banta.  The  sum  of  $8,500  was  paid  in  cash  for  the  first, 
subject  to  an  existing  mortgage  thereon  for  $4,500.  The  sum 
of  $800  was  paid  in  cash  for  the  second,  and  a  mortgage  given 
for  $1,000,  the  balance  of  the  price.  Both  tracts  were  con- 
veyed to  Mrs.  Trowbridge,  the  defendant.  As  before  stated, 
the  payments  on  these  purchases  were  made  by  checks  included 
in  the  amount  uncharged,  as  above  explained.  The  same  is 
true  of  subsequent  expenditures  for  improvements  and  repairs. 
After  the  death  of  Trowbridge,  which  was  caused  by  his  own 
hand,  and  was  attributed  to  temporary  insanity,  the  amount 
of  the  policies  was  collected  by  Mrs.  Trowbridge  frofli  the 
companies. 

Upon  the  foregoing  facts  the  question  is  whether  the  real 
estate  and  proceeds  of  the  policies  should  be  decreed  to  be 
held  in  trust  by  the  widow,  and  as  the  property  of  the  firm. 
The  contention  of  the  complainants  to  this  end  is  upon  the 
ground  that  the  property  was  wholly  purchased  with  the  firm 
moneys,  and  that  a  resulting  trust  consequently  exists  in  their 
favor.  I  am  of  the  opinion  that  this  claim  is  a  good  one,  and 
that  the  resulting  trust  should  be  enforced. 

The  equitable  doctrine  applicable  to  the  case  is  well  settled. 
If  a  person  having  a  fiduciary  character  purchase  property 
with  the  fiduciary  funds  in  his  hands,  and  take  the  title  in  his 
own  name,  a  trust  in  the  property  will  result  to  the  cestui  que 
trust  or  other  person  entitled  to  the  beneficial  interest  in  the 
fund  with  which  the  property  was  paid  for;  or,  if  a  partner 
purchase  lands  with  partnership  funds,  and  take  the  title  to 
himself,  a  trust  will  result  to  the  partnership.  The  rule 
embraces  personal  property  as  well  as  real  estate,  and  if  a  man 
purchase  a  bond,  annuity,  stock,  mortgage,  or  other  personal 
interest,  in  the  name  of  a  third  person,  the  equitable  owner- 
ship results  to  the  person  from  whom  the  consideration  moves. 
1  Perry  on  Trusts  §§  127,  130  ;  Johnson  v.  Dougherty,  3  C. 
E.  Gr.  ^06;   Cutler  v.  Tuttle,  4.  C.  E.  Gr.  558. 

Dyer  v.  Dyer,  1  Lead.  Cas.  in  Eq.  165,  illustrates,  with 
great  fullness  and  particularity,  the  doctrine  of  resulting  trusts. 
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The  points  raised  by  defendant's  counsel  are  answered  by  the 
following  citation  :  "  The  trust  is  not  an  interest  in  the  pro- 
ceeds of  the  land,  nor  a  lien  upon  it  for  the  advance,  nor  an 
equity  or  right  for  a  sum  of  money  to  be  raised  out  of  it,  or 
upon  the  security  of  it.  There  can  be  no  resulting  trust  of 
an  estate  to  a  particular  extent  of  its  value,  leaving  the 
residue  of  the  value  in  the  grantee.  The  principal,  or  cestui 
que  trust,  is  entitled  to  the  money  or  the  bond,  at  his  op- 
tion." 

There  is  nothing  in  the  character  of  a  life  insurance  policy 
to  exempt  it  from  the  equitable  rule.  The  investment  of  the 
trust  funds  in  such  a  policy  may  or  may  not  be  productive 
when  the  policy  is  terminated  by  death ;  the  sum  paid  on  it 
at  maturity  may  be  more  or  less  than  the  premiums  paid. 
But  this  circumstance  of  contingent  value  does  not  distinguish 
it  from  the  purchase  of  an  annuity,  or  from  stock  or  other 
article  whose  value  is  liable  to  vary  with  circumstances.  The 
principle  that  a  trustee  cannot  lawfully  derive  personal  benefit 
from  the  trust  funds  misused,  forbids,  in  each  case  alike,  a 
settlement  simply  by  the  repayment  of  the  moneys  appro- 
priated and  the  retention  of  the  balance  arising  from  the  gains 
of  the  transaction.  It  is  undeniable,  in  the  present  case,  that 
all  the  premiums  on  the  policies  and  all  the  purchase-moneys 
of  the  land  were  paid  with  the  moneys  of  the  firm,  which  the 
partners  held  in  trust.  The  transfers  to  his  wife  do  not 
divest  this  trust ;  it  is  not  alleged  that  any  part  of  the  price 
proceeded  from  her. 

It  was  said,  at  the  argument,  that  some  part  of  the  proceeds 
of  the  policies  had  been  lost  by  her,  under  circumstances 
that  would  entitle  her  to  be  allowed  the  amount  so  lost.  No 
evidence,  however,  on  this  point  appears  in  the  case.  It  is 
alleged,  in  the  pleadings,  that  a  policy  held  by  Trowbridge  in 
his  own  name  at  his  death,  for  $10,000,  went  to  his  adminis- 
trator, and  that  a  lot  of  land,  of  which  he  died  seized,  pur- 
chased in  the  same  manner  as  the  tracts  above  mentioned, 
descended  to  his  infant  son  and  heir.     Both   the  adminis- 
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trator  and  heir  are  parties  to  the  suit,  but  no  controversy  was 
had  respecting  a  decree  against  them. 

I  will  advise  in  accordance  with  the  above. 

The  opinion  of  the  court  of  appeals  was  delivered  by 

Van  Syckel,  J. 

In  January,  1865,  Joseph  A.  Trowbridge,  Brainard  Shaler, 
John  Kiersted  and  Wynkoop  Kiersted  entered  into  part- 
nership in  the  leather  business,  which  was  terminated  by 
the  death  of  Trowbridge,  December  14th,  1869.  During  its 
continuance,  Trowbridge  had  charge  of  the  books  and 
finances.  The  contested  question  on  this  appeal  is  whether 
certain  real  estate  and  certain  policies  of  life  insurance,  to 
which  Mary  E.  Trowbridge  held  the  legal  title  at  her  hus- 
band's death,  should  be  decreed  to  be  in  equity  the  property 
of  the  firm.  The  evidence  shows  that  Trowbridge  alone 
•drew  the  firm  checks,  and  exclusively  managed  its  money 
affairs,  and  that  the  yearly  balance-sheets,  made  up  and  pre- 
sented by  him  to  the  firm,  were  false  and  fraudulent. 
Checks  of  the  firm  to  the  amount  of  $103,155.97  were  drawn 
by  him  to  his  own  individual  use,  and  paid  at  the  bank,  none 
of  which  were  either  included  in  his  yearly  balance-sheets, 
or  charged  to  him  on  the  books  of  the  firm.  At  the  same 
time  the  amount  drawn  by  him  during  the  existence  of  the 
partnership,  and  actually  charged  to  his  accounts,  exceeded 
what  he  would  have  been  entitled  to,  by  the  articles  of  co- 
partnership, by  more  than  $15,000;  so  that  upon  an  adjust- 
ment of  the  partnership  concerns,  he  will  be  indebted  to  the 
firm  in  more  than  $118,000. 

Out  of  the  moneys  drawn  upuu  the  uncharged  checks,  or 
by  the  checks  themselves  in  some  instances,  Trowbridge 
paid  for  the  real  estate  and  the  policies  of  insurance  now  in 
controversy.  The  policies  were  issued,  in  the  first  place,  in 
favor  of  Trowbridge  himself,  and  the  half-yearly  premiums 
paid  by  the  uncharged  checks  of  the  firm  to  the  insurance 
company's  agent.     In  April,  1868,  they  were  changed,  by 
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Trowbridge's  request,  so  as  to  be  payable  to  his  wife,  who, 
after  her  husband's  death,  received  the  several  amounts  due 
upon  the  policies  from  the  insurance  companies.  Upon  this 
statement  of  facts,  which  the  case  satisfactorily  establishes, 
shall  the  real  estate  and  the  proceeds  of  the  policies  be 
declared  to  be  held  in  trust  by  the  wife  as  the  property  of  the 
firm  ? 

This  is  not  a  case  of  resulting  trust,  where  the  trust 
results,  or  is  implied,  from  the  contracts  and  relations  of  the 
parties.  It  arises,  ex  maleficio,  out  of  the  active  fraud  and 
dishonest  conduct  of  the  partner  Trowbridge,  and  may  be 
termed  a  constructive  trust,  which  equity  will  fasten  upon 
the  conscience  of  the  offending  party,  and  convert  him  into  a 
trustee  of  the  legal  title,  and  order  him  to  hold  and  execute 
it  in  such  manner  as  to  protect  the  rights  of  the  defrauded 
party,  and  promote  the  interest  and  safety  of  society.  It 
differs  from  other  trusts  in  that  it  is  not  within  the  intention 
or  contemplation  of  the  parties  at  the  time  the  contract  is 
made  upon  which  it  is  construed  by  the  court,  but  it  is  thrust 
upon  a  party  contrary  to  his  intention  and  against  his  will. 
1  Perry  on  Trusts  §  166. 

If  a  person  occupying  a  fiduciary  capacity  purchases  prop- 
erty with  fiduciary  funds  in  his  hands,  and  takes  the  title 
in  his  own  name,  he  will,  by  construction,  be  charged  as  a 
trustee  for  the  person  entitled  to  the  beneficial  interest  in 
the  fund  with  which  such  purchase  was  made.  This  rule 
applies  to  a  partner  who  fraudulently  purchases  for  himself 
with  the  partnership  funds,  and  it  extends  to  personal  as  well 
as  real  estate ;  in  every  case  the  equitable  ownership  rests  in 
the  person  from  whom  the  consideration  moves.  Johnson  v, 
Dougherty,  3  C.  E.  Gr.  406;  Cutler  v.  Tuttle,  4.  C.  E.  Gr. 
558 ;  Dyer  v.  Dyer,  1  Lead.  Cas.  in  Eq.  *203 ;  1  Perry  on 
Trusts  §§  127-130. 

In  Taylor  v.  Plumer,  3  M.  &  S.  575,  Lord  Ellenborough 
said  that  if  A  is  trusted  by  B  with  money  to  purchase  a 
horse  for  him,  and  he  purchases  a  carriage  with  that  money, 
B  is  entitled  to  the  carriage.     That   it  made  no  difference. 
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in  reason  or  in  law,  into  what  other  form,  different  from  the 
original,  the  change  may  have  been  made,  for  the  product  of 
or  substitute  for  the  original  thing  still  follows  the  nature  of 
the  thing  itself,  as  long  as  it  can  be  ascertained  to  be  such, 
and  the  right  ceases  only  when  the  means  of  ascertainment 
fail.  This  is  declared  to  be  the  settled  rule,  in  Story^s  Eq. 
Jur.  §§  1258,  1259. 

So  completely  are  the  two  things  identified,  even  at  law, 
where  tlie  conversion  can  be  clearly  traced,  that  in  equity  a 
distinction  can  never  be  drawn  between  the  money  misap- 
propriated and  the  results  of  its  investment,  in  favor  of  the 
fi-aud-doer. 

Nor  does  it  make  any  difference  that  the  investment  turns 
oat  to  be  a  profitable  one,  for  whatever  the  profit  may  be, 
it  must  belong  to  the  cestui  que  trust.  It  is  a  constructive 
fraud  upon  the  latter  to  use  his  property  unlawfully  and  to 
retain  the. profit  of  the  misapplication,  it  being  a  fundamental 
principle  in  regard  to  a  trustee  that  he  shall  derive  no  gain 
to  himself  from  the  employment  of  the  trust  fund.  2  Story\9 
Eq.  Jur.  §  imi ;  McKnigMs  Exrs.  v.  Walsh,  9  C.  E.  Gr. 
509. 

Much  more  does  public  policy  require  that  one  who  has 
corruptly  thrust  himself  into  the  position  of  a  trustee,  shall 
not  profit  by  his  fraud.  The  fact  that  this  property  has  been 
passed  into  the  hands  of  the  wife  does  not  prevent  the  appli- 
cation of  these  equitable  principles.  She  received  it  as  a 
gift  from  her  husband,  without  paying  any  consideration 
whatever  for  it.  Where  once  a  fraud  has  been  committed, 
not  only  is  the  person  who  committed  the  fraud  precluded 
from  deriving  any  benefit  from  it,  but  every  innocent  per- 
son is  so  likewise,  unless  he  has,  in  good  faith,  acquired  a 
subsequent  interest  for  value ;  for  a  third  person,  by  seeking 
to  derive  any  benefit  under  such  a  transaction,  or  to  retain 
any  benefit  resulting  therefrom,  becomes  particeps  criminis, 
however  innocent  of  the  fraud  in  the  beginning.  1  Perry  on 
Trusts  §  J 72,  and  cases  cited. 
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It  is  urged  that  a  life  policy  should  be  exempt  from  the 
equitable  rule  which  applies  to  other  transactions,  because  it 
diflfers  in  its  character  from  ordinary  investments,  and  is  a 
beneficent  provision  for  the  fomily,  which  should  be  favored. 

Public  policy  clearly  forbids  the  adoption  of  this  sugges- 
tion ;  it  would  invite  the  commission  of  the  wrong  by  assur- 
ing the  wrong-doer  that  there  is  one  mode  in  which  he  could 
surely  profit  by  his  turpitude,  in  securing  a  provision  for  his 
family.  The  policy  is  the  thing  which  the  partnership 
money  purchased,  and  it  stands  in  the  place  of  what  was 
corruptly  abstracted.  Whether  the  policy  would  be  produc- 
tive, when  terminated  by  death,  of  more  or  less  than  the 
premiums  paid  upon  it,  would  depend  upon  the  length  of 
the  life  insured.  The  fact  that  it  has  a  contingent  value  does 
not  distinguish  it,  in  principle,  from  an  investment  in  the 
purchase  of  stock,  or  of  an  annuity,  and  can  give  no  support 
to  the  claim  of  the  widow  that  nothing-  should  be  exacted  of 
her  beyond  the  amount  of  premiums  paid  upon  it  out  of  the 
firm  funds.  If  this  suit  had  been  prosecuted  in  the  lifetime 
of  the  husband,  and  the  policy  L.ad  been  disposed  of  to  the 
company  for  its  surrender  value,  it  would  hardly  have  been 
insisted  that  he  could  claim,  in  a  court  of  conscience,  a  right 
to  any  excess  of  the  proceeds  after  refunding  to  his  firm  the 
amount  of  the  premiums.  All  the  premiums  were  paid  with 
the  partnership  funds — nothing  was  paid  by  the  wife.  The 
transfer  to  her,  therefore,  cannot  change  the  equities,  nor 
divest  the  trust. 

The  inflexible  rule,  in  equity,  will  be  equally  violated 
whether  she  takes  the  value  of  the  policies  in  excess  of  the 
premiums  paid,  or  the  appreciation  in  the  real  estate. 

Trowbridge  contributed  nothing,  in  money  or  otherwise, 
to  the  purchase  or  support  of  the  policies.  The  entire  sum 
derived  from  them  is  the  product  of  the  partnership  money. 
He  did  no  act  upon  which  he  could  have  based  the  slightest 
claim  in  equity  to  be  benefited  by  the  transaction.  It  would 
be  idle  to  denounce  his  turpitude,  and,  at  the  same  time,  to 
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reward  it  by  allowing  him  to  transmit  its  fruits  to  his  family. 
His  wife  can  derive,  through  so  corrupt  a  source,  no  equitable 
rights  to  these  jiolicies ;  neither  public  policy  nor  the  intrinsic 
justice  of  the  case  would  be  promoted  by  permitting  her  to 
do  so. 

In  my  ojjinion,  the  decree    below  should  be  affirmed  and 
the  case  remitted,  that  it  may  be  proceeded  in  accordingly. 

Decree  unanimously  affirmed. 


Samuel  Knapp  and  others,  appellants, 

V. 

Peter  S.  Golden  and  others,  respondents.* 

Where  there  is  an  agreement  in  writing  to  reconvey  to  a  wife  and  her 
children,  which  is  lost  or  withheld,  a  specific  performance  will  be  decreed, 
according  to  the  terms  of  the  agreement  as  shown  by  secondary  evidence. 


Mr.  Robert  Allen,  Jr.,  for  appellants. 

Mr.  W.  H.  Vredenburgh,  for  respondents. 

The  appeal  in  this  cause  was  taken  from  the  following  opin- 
ion of  the  vice-chancellor  and  the  decree  thereon. 

The  Vice-Chancellor. 

The  controversy  in  this  case  is  between  a  husband  and  his 
three  infant  children  on  one  side,  and  his  wife,  her  father  and 
her  brother  on  the  other.  If  the  female  defendant  had  not 
testified  she  wished  she  had  never  given  birth  to  the  infant 
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complainants,  her  position  towards  them  in  this  litigation 
would  seem  to  be  both  painful  and  unnatural.  The  object  of 
the  suit  is  to  compel  the  father  and  brother  to  perform  an 
agreement  made  by  the  father  with  the  husband  for  the  benefit 
of  his  wife  and  their  three  children. 

The  bill  charges  that  the  complainant,  Peter  S.  Golden, 
conveyed  his  farm  to  his  father-in-law,  Samuel  Knapp,  on  the 
9th  of  March,  1874,  pursuant  to  a  contract  executed  cotem- 
poraneously  with  the  deed,  whereby  Mr.  Knapp  agreed  to 
free  the  faiin  from  encumbrance,  and  on  the  expiration  of 
eighteen  months  from  its  date  to  convey  it  to  Mrs.  Golden  and 
her  children,  in  such  manner  that  she  should  be  invested  with 
an  estate  for  life,  and  her  children  with  the  remainder  in  fee, 
and  that  Mr.  Knapp  has  refused  to  keep  his  contract,  but  in 
violation  of  it,  on  the  5th  of  January,  1876,  conveyed  the 
farm  to  his  son,  Samuel  P.  Knapp. 

Samuel  P.  Knapp  took  title  with  notice  of  the  contract. 
His  own  evidence  renders  this  entirely  clear.  His  deed  was 
delivered  January  5th,  1876.  He  swears  that  on  the  23d  of 
December  preceding.  Golden  told  him  he  and  his  father-in- 
law  had  had  a  difficulty ;  that  if  he  was  not  permitted  to  live 
on  the  farm  peaceably  and  to  do  as  he  wished,  he  would 
throw  the  matter  into  the  court  of  chancery,  and  on  being 
asked  what  he  would  throw  into  chancery.  Golden  replied 
there  was  a  paper,  and  expressed  surprise  that  his  wife  and 
father-in-law  had  not  informed  Knapp  about  it,  and  then  said 
to  him  he  would  find  out  all  about  it.  This  was  quite  suffi- 
cient to  ])ut  Samuel  P.  Knapp  on  inquiry.  Besides,  it  is  very 
difficult,  if  not  impossible,  to  believe  thai  the  father  and  sister 
of  Mr.  Knapp  withheld  from  him  all  knowledge  of  this  con- 
tract, if  his  part  in  this  transaction  was  as  important  as  that 
they  now  assign  to  liim,  and  his  motives  in  assuming  it  were 
as  generous  and  affectionate  as  those  they  now  ascribe  to  him. 
There  was  no  motive  for  suppression.  The  defendants  all 
say  the  husband  was  informed,  during  the  negotiation,  that 
their  object  in  desiring  him  to  surrender  the  title  was  that  it 
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might  be  transferred  to  his  wife,  and  they  also  say  the  con- 
tract merely  required  the  father  to  convey  the  farm  to  liis 
daughter  and  her  heirs,  no  provision  being  made  that  any 
estate  or  interest  should  be  granted  to  the  children.  The 
contract  then  simply  made  sure  what,  according  to  the  ad- 
missions of  the  defence,  had  been  agreed  upon  by  all  par- 
ties. Concealment  under  such  circumstances  would  be  sense- 
less and  unnatural.  It  must  therefore  be  held  that  so 
far  as  the  rights  and  interests  claimed  by  Samuel  P.  Knapp 
were  derived  through  his  father,  he  stands  just  where  his 
father  would  have  stood  if  he  still  held  the  title  to  this 
farm. 

It  is  admitted  an  agreement  of  some  kind  M'as  executed. 
Whether  it  \vas  executed  before  or  after  the  deed,  or  simul- 
taneously with  it,  is  unimportant.  It  was  an  inseparable 
part  of  that  transaction,  constituting  the  whole  consideration 
to  be  received  by  the  husband  for  his  conv^eyance.  The 
claim  that  it  was  procured  by  duress,  or  the  exercise  of  im- 
proper influence,  is  utterly  groundless.  The  father,  it  is  true, 
at  first  declined  to  sign  it,  not,  however,  because  he  disputed  his 
promise  to  reconvey,  but  because  he  thought  his  son-in-law 
ought  to  take  his  word,  and  not  require  him  to  bind  himself 
by  written  contract.  His  son-in-law  simply  required  him 
to  put  his  promises  in  durable  and  incontestable  form.  If 
they  were  made  in  good  faith,  no  force  or  artifice  was  neces- 
sary to  induce  him  to  bind  himself  to  keep  them. 

The  most  important  question  of  the  case  is,  What  were 
the  contents  or  terms  of  the  contract  ?  The  complainants  have 
been  unable  to  produce  it.  On  its  execution,  the  husband 
wanted  it  sent  with  the  deed  to  be  recorded ;  the  father-in- 
law  objected,  and  it  wais  then  delivered  to  the  wife.  She 
says  she  took  it  home  to  her  father's  house  and  put  it  under 
some  clothing  in  a  drawer  of  a  bureau  in  lier  room  ;  that  she 
took  it  out  again  the  same  day,  and  read  it  to  her  mother, 
and  then  returned  it  to  the  same  place,  and  has  never  seen 
it  since.     She  further  says  she  discovered   it  had  been   re- 
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moved  about  a  week  after  she  put  it  away,  and  at  once  made 
a  careful  but  unsuccessful  search  for  it.  She  notified  no  one 
of  its  loss,  and  neither  made  inquiry  for  it,  nor  asked  any 
one  to  aid  in  searching  for  it.  She  admits  slie  never  in- 
formed her  husband  of  its  loss.  Is  it  not  denied  that  he 
applied  to  her  frequently  for  it,  and  it  is  shown,  by  evidence 
entitled  to  full  credit,  that  on  one  of  these  occasions,  long 
after  she  says  she  had  discovered  it  was  gone,  she  told  him 
it  could  be  got  within  twelve  hours. 

In  view  of  her  conduct,  as  she  has  portrayed  it  herself, 
and  the  position  she  holds  in  this  litigation,  it  is  impossible 
to  believe  she  is  not  solely  responsible  for  the  nonproduc- 
tion  of  this  important  paper.  She  may  not  have  destroyed 
it  herself,  but  her  unnatural  unconcern  when  she  discovered 
it  was  gone,  and  her  subsequent  statement  that  it  could  be 
obtained  in  a  few  hours,  render  her  account  of  its  disap- 
pearance utterly  incredible.  She  and  her  father  both  say 
the  contract  required  the  farm  to  be  conveyed  to  her  and 
her  heirs,  giving  her  a  fee.  They  are  not  trustworthy ;. 
neither  is  entitled  to  full  credit.  The  husband  says  it 
required  the  farm  to  be  conveyed  to  his  wife  and  her 
children.  It  was  drawn  by  a  lawyer  of  learning  and  ex- 
perience ;  his  conduct  in  the  business  was  eminently  prudent 
and  just,  and  he  seems  to  have  given  it  such  careful  per- 
sonal attention  that  he  is  able  to  recall  many  of  its  details 
with  remarkable  clearness.  He  swears  it  provided,  in 
substance,  that  after  the  expiration  of  a  certain  time,  the 
exact  limit  of  which  he  cannot  state,  the  farm  should  be  con- 
veved  to  the  wife  for  life,  and  on  her  death  it  should  ga 
to  her  children.  Whatever  might  be  the  legal  effect  of 
these  words  if  used  in  a  grant,  I  think  there  can  be  nO' 
doubt,  when  used  in  a  contract  for  the  conveyance  of  lands^ 
executed  under  circumstances  similar  to  those  under  which 
this  was  executed,  they  are  to  be  understood  as  stipulating 
that  a  life  estate  shall  be  conveyed  to  the  parent,  and  a 
remainder    in     fee    to   the    children.     The    high    character 
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of  this  witness,  his  fairness  and  impartiality,  and  the  evident 
caution  with  which  he  speaks,  entitle  his  testimony  to  full 
belief.  In  my  judgment  the  contents  of  the  contract  are 
sufficiently  proved  by  him  to  entitle  the  complainants  to  a 
decree.  Indeed,  I  regard  his  evidence  as  the  only  trustworthy 
proof  on  this  point  in  the  case. 

The  claim  of  Samuel  P.  Knapp  that  he  made  a  contract 
for  the  unconditional  purchase  of  this  farm,  and  that  the 
conveyance  to  his  father  was  made  in  fulfillment  of  that 
contract,  is  not  only  positively  denied  by  Mr.  Golden,  but 
stands  contradicted  by  almost  every  act  and  paper  connected 
with  the  transaction  possessing  the  slightest  probative  force. 
The  mortgage  for  $7,000,  which  he  says  he  loaned  to  pay 
on  the  original  purchase  of  the  farm,  was  made  to  his  father ; 
it  stood  in  his  name  for  nearly  six  years,  and  was  surrendered 
by  him  for  cancellation ;  he  assumed  the  payment  of  a 
mortgage  on  the  farm  in  the  deed  made  to  him,  and  subse- 
quently claimed  and  obtained  a  deduction  for  part  of  it 
from  the  amount  of  his  property  assessable  for  purposes 
of  taxation;  in  all  the  family  conferences  and  negotiations 
the  wife's  father,  and  not  her  brother,  was  mentioned  as 
the  repositary  of  the  title  until  the  final  execution  of  the 
scheme,  and,  when  the  discussion  arose,  at  the  time  the 
deed  to  the  father  was  executed,  as  to  whether  or  not  he 
should  bind  himself  by  a  writing  to  perform  his  promise, 
neither  he  nor  his  daughter  intimated,  in  the  most  distant 
manner,  that  they  understood  that  the  conveyance  was  to  be 
made  in  execution  of  a  contract  of  purchase  with  Samuel  P. 
Knapp.  The  facts  of  that  transaction  show  conclusively  that 
they  had  no  such  understanding.  The  design  of  this  branch 
of  the  defence  is  to  sweep  away,  by  the  oath  of  a  single  wit- 
ness, who  is  flatly  contradicted  by  another  quite  as  credible 
as  he  is,  a  regular  and  formal  written  title  to  lands.  That 
cannot  be  done. 

The  complainants  are  entitled  to  a  decree ;  I  will  so 
advise. 

39 
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SCUDDER,  J, 

The  bill  of  complaint  in  this  cause  charges  that  on  the 
9th  day  of  March,  1874,  Peter  S,  Golden  and  his  wife, 
Elizabeth  W.  Golden,  executed  and  delivered  to  Samuel 
Knapp,  the  wife's  father,  a  deed  of  conveyance  in  fee 
simple,  with  full  covenants,  conveying  the  homestead  farm 
of  said  Peter  S.  Golden,  situate  in  Holmdel  township,  in 
the  county  of  Monmouth,  by  the  description  therein  set 
forth,  subject  to  a  bond  and  mortgage  given  by  said  Golden 
and  wife  to  his  father,  John  Golden,  to  secure  the  payment 
of  §10,000,  and  another  bond  and  mortgage  by  the  same 
parties  to  said  Samuel  Knapp,  to  secure  the  sum  of  $7,000, 
which  mortgages,  by  express  covenant  in  the  deed,  the  said 
Samuel  Knapp  assumed  to  pay. 

It  further  charges  that  at  the  same  time  the  said  Samuel 
Knapp  signed  and  delivered  to  said  Peter  S.  Golden  an 
agreement  in  writing  that  upon  the  expiration  of  eighteen 
months  from  that  time  (such  extension  having  been  pre- 
viously agreed  upon  by  the  parties),  he,  the  said  Samuel 
Knapp,  would  convey  said  farm  to  the  said  Elizabeth  AV. 
Golden,  his  daughter,  for  life,  and  to  the  children  of  said 
Peter  S.  Golden  and  Elizabeth  W.,  his  wife,  in  fee,  free  and 
clear  of  all  encumbrances ;  that  the  deed  was  duly  recorded 
on  the  10th  day  of  March,  1874,  and  the  agreement  delivered 
to  said  Elizabeth,  without  recording,  on  the  day  of  its  execu- 
tion, for  temporary  keeping.  This  agreement  the  wife  now 
alleges  that  she  has  lost  or  mislaid,  so  that  she  cannot  pro- 
duce it,  and  the  main  controversy  between  the  parties  is  based 
upon  its  exact  terms. 

Other  facts  in  the  case  are  proven  and  undisputed.  It  is 
shown  that  Peter  S.  Golden  and  wife  continued  to  live  on 
the  farm  after  the  conveyance  was  made  to  her  father,  and 
Samuel  Knapp  and  his  wife  lived  with  them,  and  remain 
there  until  the  present  time. 
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On  the  5th  day  of  January,  1876,  Samuel  Knapp  and 
wife  executed  a  deed  of  conveyance  of  the  farm  to  their  son, 
Samuel  P.  Knapp.  On  the  26th  day  of  January,  1876, 
Peter  S.  Golden  left  the  farm  and  removed  to  Freehold, 
where  he  has  since  resided.  He  was  ordered  to  leave  by 
his  father-in-law,  because,  as  it  was  alleged,  he  had  become 
intemperate  and  unkind  to  his  wife. 

She  remained  on  the  farm,  has  become  hostile  to  her  hus- 
band, and  joins  with  her  father  in  denying  that  the  agreement 
was  made  for  the  benefit  of  her  children,  claiming  that  she 
alone  was  to  have  the  property  on  the  reconveyance  by  the 
father, 

Samuel  P.  Knapp  claims  that  he  took  the  deed  from  his 
father  without  any  knowledge  of  the  agreement,  although  he 
knew  of  the  conveyance  at  the  time  it  was  made  from  Peter 
S.  Golden  and  wife  to  his  father,  and,  as  he  testifies,  furnished 
the  money  for  the  mortgage  of  $7,000,  which  was  taken  in 
his  father's  name  ;  and  also  the  sum  of  §6,500,  which  has 
since  been  paid  on  account  of  the  $10,000  mortgage  held  by 
John  Golden. 

He  says  that  although  he  furnished  the  money  which  has 
made  the  consideration  of  the  conveyance,  he  wished  the  deed 
made  to  his  father,  because  he  thought  it  would  gratify  him. 

The  complainant  charges  that  his  father-in-law,  brother- 
in-law  and  wife  all  knew  and  assented  to  the  terms  of  the 
agreement,  and  are  conspiring  to  deprive  him  and  his  three 
young  children  of  their  rightful  interest  in  his  farm,  which 
was  conveyed  for  less  than  its  value,  for  the  purpose  of  secur- 
ing the  same  to  his  wife  and  children,  and  freeing  it  from 
encumbrances. 

He  has  therefore  filed  this  bill  of  complaint  to  enforce  a 
specific  performance  of  this  agreement,  and  joins  with  him 
his  three  children,  all  under  the  age  of  seven  years,  as  com- 
plainants. 

This  is  a  most  unhappy  family  controversy,  in  which  the 
prejudices  and  passions  of  the  parties  have  produced  much 
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conflicting  and  untruthful  testimony.  The  main  facts  of  the 
case  are,  however,  clearly  shown.  After  a  careful  reading  of 
all  the  testimony  in  the  cause,  I  agree  with  the  vice-chancellor 
in  his  conclusions. 

Samuel  Knapp,  Peter  S.  Golden,  his  wife  and  the  attorney 
were  present  when  the  deed  was  made  and  the  agreement 
drawn  at  the  attorney's  office,  in  Xew  Brunswick.  Mr.  Knapp 
objected  to  have  the  agreement  put  in  writing,  wishing  it  left 
to  his  verbal  promise  to  make  a  reconveyance.  The  attorney 
very  properly  insisted  that  the  agreement  should  be  in  writing, 
and  Mr.  Knapp,  after  some  persuasion,  consented.  The  pre- 
tence that  the  wife  was  at  the  time  under  duress  of  her  hus- 
band, and  was  induced  thereby  to  urge  her  father  to  execute 
the  agreement,  is  incredible.  Mr.  Knapp  was  under  no  con- 
straint, and  yielded  to  what  he  Avas  persuaded  was  right. 
This  was  effected  by  the  faithful  conduct  of  the  attorney. 

It  was  this  circumstance  that  fixed  the  terms  of  the  agree- 
ment in  the  attorney's  mind,  and  his  recollection  of  the  most 
material  contents  is  distinct.  He  says  that  the  title  was  to- 
be  conveyed  by  Samuel  Knapp  to  Mrs.  Golden  for  her  life, 
and  after  her  death  it  should  go  to  her  children  ;  and  that 
he  was  directed  to  draw  the  deed  so  that  the  encumbrances 
should  be  assumed  by  Mr.  Knapp.  He  also  thinks  that  the 
money  consideration  was  the  amount  of  the  encumbrances. 
This  appears  clearly  from  the  evidence.  Peter  S.  Golden 
corroborates  this  testimony.  Samuel  Knapp  and  Mrs. 
Golden  say  that  the  deed  was  to  be  made  for  her  benefit, 
admit  that  her  heirs  may  have  been  included,  and  hardly 
deny  that  those  heirs  were  her  children.  It  seems  quite 
evident,  as  the  farm  conveyed  had  been  the  projjerty  of 
Mr.  Golden's  family  for  many  years,  that  his  children  by 
his  wife  Elizabeth  were  in  the  minds  of  the  parties  at  the 
time,  and  this  fact  induced  him  to  join  in  this  conveyance, 
but  as  the  attorney  who  wrote  the  agreement  does  not  thus 
limit  the  description  of  those  who  were  to  take  under  the  deed, 
the  more  general  term,  "  her  children,"  should  be  adopted. 


1  Stew.]  NOVEMBER  TERM,  1877.  613 

Knapp  V.  Golden. 

This  result,  also,  is  just  and  equitable,  because  the  mortgage 
encumbrances,  amounting  to  $17,000,  nearly  equal  to  the 
value  of  the  farm,  were  assumed  by  her  father. 

There  is  abundant  evidence  in  the  testimony  of  Samuel 
P.  Knapp  himself  to  show  that  he  knew  that  this  farm  was 
purchased,  for  his  sister,  while  he  was  expecting  to  receive 
from  his  father  the  farm  near  New  Brunswick,  and  yet  he  has 
taken  a  deed  which  keeps  her  from  the  legal  title  to  which 
she  says  she  was  entitled  by  the  agreement.  And  if  his  state- 
ment be  true  that  he  has  furnished  all  the  consideration-money 
for  this  farm,  he  may  deprive  her  of  all  interest  in  the  prop- 
erty. He  holds  the  legal  title  now,  long  after  the  father  was 
to  make  reconveyance  to  Mrs.  Golden,  and  claims  that  he  has 
paid  full  consideration  for  the  farm.  His  position  is  contra- 
dictory to  all  the  .evidence  in  the  cause.  He  voluntarily  took 
this  title  to  contend  with  the  complainant,  with  full  knowl- 
edge of  all  the  facts,  and  the  case  stands  as  if  the  title  were 
still  in  Samuel  Knapp.  It  appears  that  he  joined  with  his 
father  in  furnishing  money  to  pay  off  the  encumbrances,  so 
far  as  they  were  satisfied,  but  whether  the  money  used  was 
actually  his  or  his  father's,  is  a  doubtful  point  in  the  case. 

The  pretence  that  the  title  was  given  in  the  first  instance  to 
his  father  to  gratify  him,  and  that  they,  without  his  knowl- 
edge, made  an  agreement  that  the  property  should  be  recon- 
veyed  to  his  sister  and  her  children,  cannot  be  believed  in 
considering  all  the  testimony.  The  conveyance  to  him  after 
the  difficulty  with  Peter  S.  Golden,  and  his  denial  of  all 
knowledge  of  the  agreement  at  the  time  it  was  made,  are  done 
in  execution  of  the  purpose  to  cut  oif  Golden  from  any  possi- 
ble future  interest  in  this  property. 

The  consideration  for  which  Peter  S.  Golden  parted  with 
his  title  in  this  farm  was  that  it  should  be  conveyed  over  to 
his  wife  and  children.  Samuel  Knapp  took  the  title  burdened 
with  this  trust,  and  Samuel  P.  Knapp,  his  son,  who  had 
knowledge  of  the  trust  before  he  received  the  title,  must  be 
charged  with  its  execution.     The  agreement  in  writing,  made 


614        COURT  OF  ERRORS  AND  APPEALS.  [28  Eq. 

Decker  v.  Ruckman. 

and  delivered  contemporaneously  with  the  deed,  which  the 
wife  has  lost  or  withholds,  qualifies  the  deed  and  settles  the 
terms  of  the  trust  which  are  supplied  by  secondary  evidence 
of  the  contents. 

It  is  needless  further  to  particularize  the  facts  and  other 
points  in  the  case  which  arc  discussed  and  satisfactorily  dis- 
posed of  in  the  vice-chancellor's  opinion.  The  agreement 
should  be  specifically  performed  by  the  said  Samuel  Knapp 
and  Samuel  P.  Knapp,  according  to  its  terms  as  above  stated. 

The  decree  is  affirmed. 

Decree  unanimously  affi,iined. 


William  Decker  and  others,  appellants, 

V. 

Elisha  Ruckman,  respondent. 

1.  An  appeal  from  a  final  decree  brings  before  the  appellate  court  all 
interlocutory  orders  and  decrees  involving  the  merits,  as  well  as  the  mas- 
ter's report,  together  with  the  evidence  upon  whicli  they  are  founded. 

2.  Orders  and  decrees  relative  to  pleadings  and  adjudications  merely 
incidental  to  the  suit  and  not  affecting  the  merits,  are,  under  the  one 
hundred  and  fourteenth  section  of  the  chancery  act,  conclusive,  except 
when  appealed  from  within  forty  days. 


On  appeal  from  final  decree  of  the  chancellor. 

The  opinion  of  Chancellor  Zabriskie  is  reported  in  Muck- 
man  V.  Decker,  8  C.  E.  Gr.  283.     See,  also,  S.  C,  supra  p.  5. 

Mr.  Barker  Gummere,  for  appellants. 

Mr.  J.  Vanatta,  for  respondent. 
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Knapp,  J. 

By  an  interlocutory  decree  made  on  February  13th,  1873, 
in  this  cause,  it  was  ordered  that  the  defendants  should 
account  to  the  complainants  for,  and  pay  to  him,  one-half 
the  value  of  certain  oysters  in  the  decree  mentioned,  with 
lawful  interest  thereon,  and  directed  a  reference  to  a  master 
to  ascertain  that  value  and  interest.  In  pursuance  of  such 
direction,  the  master  took  testimony  and  made  his  report 
that  there  was  due  from  defendants  to  the  complainant,  on 
the  1st  of  December,  1874,  the  sum  of  $34,763.80.  The 
decree  confirming  this  report  was  entered  on  the  12th  of 
April,  1876.  From  this  final  decree  appeal  is  taken.  The 
first  question  mooted  on  the  argument  was,  as  to  the  scope 
of  the  investigation  permitted  upon  the  hearing  of  this 
appeal.  Attention  was  called  to  the  one  hundred  and  four- 
teenth section  of  the  chancery  act  {Rev.  p.  1^5),  the  language 
of  which  is : 

"  All  appeals,  except  from  final  decrees,  shall  be  made  within  forty 
days  after  filing  the  order  or  decree  appealed  from,  and  all  appeals  from 
final  decrees  of  the  said  court  shall  be  made  within  three  years  after 
making  such  decree  ;  provided,  that  in  all  cases  where  the  person  entitled 
to  such  appeal  from  any  final  decree  be  an  infant,  feme  covert,  or  insane,  he 
shall  have  three  years  to  bring  such  appeal  after  such  disability  shall  be 
removed." 

The  argument  is  that  no  appeal  having  been  taken  from 
the  interlocutory  decree  within  the  forty  days,  that  decree 
has  become  a  finality,  and  is  not  the  subject  of  review  upon 
this  appeal. 

But  neither  the  plain  reason  of  the  enactment  nor  the 
previous  cases  construing  it,  will  allow  us  to  give  it  this  oper- 
ation. The  sole  purpose  of  the  clause  is  to  prevent  delays  in 
the  progress  of  the  cause  in  the  court  of  chancery.  There- 
fore, all  orders  and  decrees  relative  to  pleadings,  and  all 
adjudications  merely  incidental    to   the    suit,  which    do   not 
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affect  the  merits  of  the  case,  are  conchisively  settled  by  an 
interlocutory  decree  which  is  not  appealed  from  within  the 
prescribed  period.  But  as  to  all  decrees  and  orders  affecting 
the  merits  of  the  case,  the  act  does  not  apply. 

Every  adjudication  which  involves  the  merits  and  the  law 
applicable  thereto  is  the  substructure  of  the  final  decree. 
As  such  they  are  reviewable  whenever  the  latter  is  brought 
before  the  court  on  apj^eal. 

Any  other  construction  of  the  act  would,  by  its  terms, 
place  the  class  of  persons  whose  rights  the  proviso  is  designed 
to  protect,  without  any  shield,  in  every  case  where  the  most 
important  questions  affecting  those  rights  are  settled  by  an 
interlocutory  decree.  Infancy,  insanity  or  coverture  is  no 
excuse  for  a  failure  to  take  appeal  in  those  instances  where  it 
must  be  prosecuted  within  forty  days.  While,  by  the  terms 
of  the  act,  time  shall  not  run  against  persons  under  such 
disability  as  to  their  right  to  appeal  from  a  final  decree,  it 
must  be  apparent  that  there  can  be  no  intent  to  give  them  an 
appeal  from  final  decree  upon  their  gaining  a  status,  and  upon 
such  appeal  to  shut  out  inquiry  touching  earlier  orders  and 
decrees  in  the  cause  by  which  their  substantial  rights  have 
been  determined. 

This  is  the  view  which  has  been  held  by  this  court  in 
previous  cases.  In  Terhune  v.  Cotton,  1  Beas.  312,  Judge 
Elmer  said :  "  I  am  inclined  to  think  that  when  the  final 
decree  involves  the  merits  of  the  case,  which  have  previously 
been  settled  by  an  interlocutory  decree,  an  appeal  from  the 
final  decree,  properly  taken,  brings  the  whole  case  before  tiie 
court." 

This  view  was  subsequently  adopted  in  the  case  of  Onine 
V.  DeCamp,  7  C.  E.  Grr.  614-  In  that  case  there  was  an 
interlocutory  decree,  a  reference  to  a  master,  his  report  of  a 
sum  due ;  the  report  was  confirmed,  and  no  appeal  was  taken 
from  the  interlocutory  decree.  It  was  held  that  the  appeal 
from  the  final  decree  brought  the  whole  case  before  the  appel- 
late court. 
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The  distinction  between  the  decrees  which  are  and  those 
which  are  not  of  a  character  to  incorporate  themselves  in  the 
iinal  deci'ee  as  involving  meritorious  questions,  is  discussed 
somewhat  in  Butterjield  v.  Third  Avenue  Savings  Bank,  10 
C.  E.  Gr.  5o5.  In  that  case  it  was  held  that  a  refusal  of 
the  chancellor  to  allow  an  amendment  to  a  pleading  was 
within  the  class  of  orders  which  must  be  appealed  within 
the  forty  days. 

No  exceptions  were  filed  to  the  master's  report  in  this 
case.  But  if  the  decree  of  February,  1873,  which  referred 
to  the  master  the  question  of  value  of  the  property,  is  open 
to  inquiry,  any  change  which  this  court  may  make  in  the 
determination  of  quantity  of  property  charged  against  de- 
fendants, leads,  necessarily,  to  a  review  of  the  master's 
report.  I  think  it  is  clear  that  the  interlocutory  decree,  the 
report  of  the  master,  and  the  testimony  upon  which  they 
were  severally  made,  is  now  before  the  court  upon  this  aji- 
peal  from  the  decree  of  April,  1876. 

It  is  again  insisted  that  the  appellants  have  no  right  to 
prosecute  this  appeal,  because  they  did  not  appear  and  resist 
the  final  decree.  The  final  decree  was  entered  upon  the  com- 
ing in  of  the  master's  report,  notice  having  been  given,  and 
no  exceptions  filed.  The  entry  of  the  decree  was  irregular, 
because  the  interlocutory  decree  reserved  further  directions 
and  equity  until  the  coming  in  of  the  master's  report.  Ruck- 
man  V.  Deckel',  supra  p.  5. 

The  case  ought  to  have  been  set  down  for  hearing  upon  the 
equity  reserved.  Although  the  chancellor  held,  on  motion 
to  set  aside  the  decree  as  improvidently  entered,  that  the 
irregularity  was  waived  by  the  defendants,  by  reason  of 
their  application  for  an  order  to  stay  execution,  and  sub- 
sequent appeal  to  this  court  and  stay  here  granted,  I  do  not 
think  the  irregularity  is  waived  so  as  to  defeat  their  right 
of  appeal. 

If  the  cause  had  been  regularly  set  down  for  hearing,  and 
noticed  for  argument,  a  failure  to  appear  would  have  placed 
the  appellants  in  the  position  of  the  parties  in  Townsend  v. 
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Smith,  1  Be<is.  350,  upon  the  ground  that  if  the  defendant 
voluntarily  absents  himself  from  the  hearing,  it  may  fairly 
be  presumed  that  no  defence  is  insisted  on.  But  there  is  no 
indication  of  a  waiver  of  defence  by  the  acts  of  the  defend- 
ants here. 

The  chancellor  might  M-ell  hold  that  by  the  subsequent 
conduct  of  the  appellants,  among  them  the  taking  of  this 
appeal  and  application  here  for  a  stay  of  execution  on  the 
decree,  they  waived  the  objection  that  the  decree  was  im- 
providently  entered,  but  it  cannot  be  inferred  fi'om  the 
taking  of  an  appeal  that  the  appellants  acquiesce  in  the 
decree  itself.  It  is  clear  that  the  defendants  intended  to 
contest  it,  and  that  they  have  a  standing  in  this  court  for 
that  purpose. 

This  brings  us  to  the  questions  involved  in  the  cause  itself. 
The  defendants  raised  the  question  of  the  complainant's  right 
to  plant  oysters  in  the  tide-waters  of  the  state  of  Virginia, 
and  of  his  title  to  the  oysters  so  planted.  If  it  be  conceded 
that  Wilson  and  Ruckman  had  not  the  legal  right  to  plant 
as  they  did,  and  that  in  so  planting  they,  as  to  strangers, 
lost  their  right  to  the  property,  Wilson,  having  taken  them 
up  and  regained  their  possession,  cannot  gainsay  the  rights 
of  his  partner.  When  the  property  came  to  his  hands,  the 
right  of  the  complainant  in  them  attached. 

It  was  also  urged  that  the  partnership  between  Wilson 
and  Ruckman  was  formed  in  fraud  of  the  law  of  a  sister 
state,  and  that  under  such  partnership  arrangement,  Ruck- 
man acquired  no  rights  which  courts  will  enforce.  It  is  a 
sufficient  answer  to  this  to  say  that  this  case  does  not  disclose 
what  are  the  laws  of  Virginia  which  are  said  to  have  been 
violated,  they  not  being  proved  in  the  case,  and  consequently 
the  matter  is  not  before  us. 

We  may  turn  now  to  the  matters  of  substance  between 
the  parties.  The  learned  chancellor,  in  deciding  the  merits 
of  the  cause  upon  the  testimony  before  him,  charged  the 
defendants  with  having  received,  of  the  common  property  of 
Wilson  and  Ruckman,  from  their  beds  in  front  of  the  Wilson 
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farm,  on  the  Nansemond  river,  in  Virginia,  five  thousand 
bushels  of  oysters  in  1857-58;  twenty-five  thousand  bushels 
in  1858-59,  and  twelve  thousand  eight  hundred  bushels  in 
1859-60 — in  all,  forty-two  thousand  eight  hundred  bushels, 
as  having  been  received  by  the  Deckers  on  their  vessels  during 
those  years.  The  recovery  was  limited  to  that  period,  because 
the  evidence  showed  that  the  oysters  of  Wilson  and  Ruckman 
were  planted  on  the  beds  before  1857,  and  further  showed 
that  oysters  planted  before  1857  would  perish  or  disappear 
after  1860. 

The  chancellor,  in  speaking  of  the  evidence  upon  which  he 
was  obliged  to  decide  the  question  of  ownership  and  quantities 
of  oysters  taken,  was  constrained  to  remark  upon  its  vague  and 
unsatisfactory  character.  The  burden  of  proving  the  com- 
plainant's claim  is,  beyond  question,  cast  upon  him ;  and 
although  the  volume  of  testimony  is  large,  that  part  of  it 
which  relates  to  the  quantity  of  property  taken,  upon  which 
you  can  rely  for  a  determination  having  any  reasonable  ap- 
proach to  exactness,  is  very  small.  Roif,  a  witness  upon  ^vhose 
testimony  alone  the  defendants  are  charged  with  thirty-seven 
thousand  bushels  in  this  account,  in  speaking  of  the  cargoes 
brought  by  him  from  the  Nansemond  river  in  the  "  Butler," 
says  :  "  I  ran  from  there  five  or  six  times  the  first  winter 
(1857-58) ;  almost  every  trip  we  would  take  a  j)CL^'t  of  a 
load  from  the  river  in  front  of  the  farm  ;  sometimes  a  whole 
load ;  the  '  Butler '  would  turn  out  about  two  thousand  bushels 
a  load.  New  York  measure."  On  this  testimony  the  defend- 
ants were  charged  with  the  half  of  five  boat-loads,  of  two 
thousand  bushels  each,  for  that  year,  or  five  thousand  bushels. 
A  part  of  almost  every  one  of  five  or  six  loads  of  a  vessel  of 
about  two  thousand  bushels  carrying  capacity,  and  sometimes 
a  whole  load,  cannot  be  found  to  equal  five  thousand  bushels, 
without  the  aid  of  conjecture.  If  it  be  conceded  that  on  this 
evidence  one-half  of  five  cargoes  was  the  proper  quantitv  to 
be  charged,  and  that  they  were  from  the  Wilson  beds,  the  tes- 
timony of  Latourette  and  Joline,  two  of  complainant's  M'^it- 
nesses,  shows  the  capacity  of  the  vessel  to  be  overstated.    The 
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former,  who  built  and  owned  the  vessel,  and  carried  many 
oysters  in  her,  says  she  carried  from  seventeen  hundred  to 
nineteen  hnndred  bushels ;  the  latter,  Joline,  who  afterward 
sailed  the  "  Butler,"  placed  her  capacity  at  fifteen  hundred  or 
sixteen  hundred  bushels ;  and  the  chancellor  found  the  half 
load  carried  in  her  in  1859-60,  and  for  which  he  charged  de- 
fendants, to  be  eight  hundred  bushels,  or  sixteen  hundred  as 
her  whole  load.  With  due  regard  to  certainty  in  proof,  the 
latter  figure  is  the  largest  that  should  be  taken  to  express  her 
burthen.  The  quantity  allowed  for  that  year  would,  by  that, 
suffer  a  reduction  of  one  thousand  bushels. 

For  the  winter  of  1858-59  defendants  are  charged  with  re- 
ceiving twenty-five  thousand  bushels  of  oysters ;  one-fifth  of 
these  were  carried  in  the  "  Caroline  Coles,"  and  I  think  that 
the  evidence  may  be  said  fairly  to  support  this  part  of  the 
claim ;  the  remaining  twenty  thousand  are  allowed  for  the 
cargoes  of  the  "Aiken,"  a  vessel  of  which  Roff  was  master 
in  that  and  the  two  succeeding  years.  And  Roff's  testimony 
is  all  that  we  have  to  aid  us.  The  "Aiken  "  is  shown  to  have 
a  carrying  capacity  of  four  thousand  bushels,  and  Roff  testi- 
fied that  he  carried  five  or  seven  loads  in  her  during  that 
winter.  The  allowance  against  the  defendants  is  for  five  loads 
of  four  thousand  bushels  each  for  that  year.  I  think  it  is  not 
correctly  inferred,  from  the  testimony  of  Roff,  that  the  five 
loads  were  entirely  from  in  front  of  the  "Wilson  farm.  He 
certainly  does  not  say  so,  and  from  what  he  says  in  immediate 
connection  with  that  testimony,  viz.,  that  he  was  in  the 
"  Aiken  "  three  winters,  and  carried  ten  loads  in  her  in  the  three 
winters,  it  is  the  more  reasonable  inference  that  in  speaking 
of  the  five  loads  carried  in  that  season,  he  spoke  of  loads  made 
up  from  both  the  Decker  and  Wilson  beds,  and  not  from  the 
Wilson  beds  alone.  This  becomes  more  apparent  Avhen  Roff", 
in  speaking  of  the  Wilson  beds,  and  summing  up  all  the  oys- 
ters carried  from  those  beds  in  the  "  Aiken  "  in  the  three  suc- 
cessive winters  during  which  he  was  her  master,  put  the 
amount  as  seven  full  loads  from  in  front  of  the  Wilson  fiirm. 
I  think  the  most  favorable  view  of  the  evidence  for  the  com- 
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plainant  that  is  admissible  would  be  to  allow  to  hira,  as  taken 
from  the  Wilson  beds,  such  proportion  of  the  five  loads  as 
the  quantity  taken  from  in  front  of  the  Wilson  bed  by  the 
"  Aiken,"  in  the  three  years,  bears  to  the  M-hole  quantity 
carried  in  her  in  that  time  from  both  beds.  This  method  of 
computation  would  allow  the  defendants  to  be  charged  with 
having  received  seven-tenths  of  the  five  loads,  or  fourteen 
thousand  bushels,  out  of  the  common  property  of  Wilson  and 
Ruckman,  resulting  in  a  reduction  of  the  quantity  decreed  for 
that  year  of  six  thousand  bushels. 

For  the  year  1859-60,  twelve  thousand  eight  hundred 
bushels  are  charged  against  the  defendants.  At  this  time,  as 
I  think  the  testimony  clearly  shows,  the  defendants,  or  Wil- 
son on  their  account,  had  purchased  and  deposited  upon  beds 
in  front  of  the  Wilson  farm  large  quantities  of  oysters ;  some 
planted  for  growth,  and  other  large  quantities  ready  for  mar- 
ket, were  dumped  on  some  parts  of  these  beds  awaiting  the 
arrival  of  vessels  to  transport  them  to  the  Deckers,  in  New 
York.  It  is  entirely  consistent  with  all  the  evidence  in  the 
case  that  oysters  taken  in  the  "  Decker  "  and  "  Aiken  "  hy 
Roff,  and  in  the  "  Butler  "  by  Joline,  for  that  year,  were  the 
oysters  of  Deckers,  and  not  of  Wilson  and  Ruckman.  The 
chancellor  held  the  defendants  for  all  the  oysters  taken  that 
year,  mainly  on  the  ground  that  the  defendants,  by  Wilson, 
their  partner,  or  their  agents,  had  mingled  their  property  with 
that  of  Wilson  and  complainant,  so  that  they  were  not  dis- 
tinguishable or  capable  of  separation.  There  is  no  question 
to  be  made  of  the  correctness  of  the  rule  applied  by  the 
chancellor.  The  serious  doubt  here  is  whether  the  evidence 
justified  its  application  in  this  case.  The  oyster  ground  in 
front  of  the  Wilson  farm  comprises  about  eighty  acres.  The 
evidence  does  not  show,  nor  is  it  claimed,  that  all  of  this 
ground,  or  any  very  considerable  part  of  it,  was  planted  by 
Ruckman  and  Wilson.  Johnson,  a  witness  in  the  cause,  wha 
seems  to  have  been  employed  by  Wilson  and  Ruckman  in 
taking  oversight  of  and  working  on  these  oyster  beds,  and 
Benjamin  N.  Johnson,  who  saw  deposits  made  of  oysters,  for 


622        COURT  OF  ERRORS  AXD  APPEALS.  [28  Eq. 


Docker  v.  Riickman. 


the  Deckers,  iu  1869,  say  that  at  that  time  nearly  or  quite  all 
the  oyster  beds  of  Ruckmau  had  been  cleaned  up.  It  is  said 
that  the  tract  was  so  large  he  might  not  have  known  of  all 
the  beds.  But  if  there  were  others  upon  which  the  defend- 
ants might  unwittingly  have  placed  their  oysters,  and  thus 
mixed  them  with  the  complainant's  property,  this  should 
have  been  shown  by  testimony.  Not  only  should  it  have 
appeared  that  Ruckman  and  Wilson  had  an  appreciable 
quantity  on  the  beds  of  this  tract,  but  it  should  have  been 
shown  that  the  defendants'  property  was  so  deposited  that  it 
became  mixed  with  the  complainant's.  Unless  complainant's 
property  extended  over  the  whole  of  the  tract,  which  is  far 
from  appearing,  it  was  entirely  possible  that  property  of  de- 
fendants, of  this  character,  could  be  deposited  on  the  tract 
without  admixture  or  confusion. 

View  the  testimony  in  the  best  light  possible  for  the  com- 
plainant, we  have  only  the  facts  that  Mr.  Ruckman  had 
oysters  on  some  part  of  a  tract  of  land,  under  water,  eighty 
acres  in  extent,  and  that  Wilson  put  some  oysters  on  some 
part  of  the  same  tract.  This  affords  no  proof  of  mixture. 
The  mixture  should  have  been  shown,  to  make  the  rule 
available  for  the  complainant.  The  only  direct  testimony  I 
find  upon  the  point  is  that  of  Benjamin  X.  Johnson,  and 
that,  so  far  as  it  extends,  rebuts  the  idea  of  a  mixture.  I 
think  there  is  a  want  of  satisfactory  proof  that  any  of  the 
oysters  shown  to  have  been  received  from  the  Nansemond 
beds  in  1859-60,  by  the  Deckers,  M-ere  the  property  of  Wil- 
son and  Ruckman.  And  the  testimony  of  John  Merrell,  a 
witness  who  could  speak  with  knowledge  of  the  facts,  says 
that  he  saw  some  of  the  oysters  which  were  sent  to  the 
Deckers  in  1859-60,  in  the  "Decker"  and  "Aiken,"  loaded 
from  the  Wilson  farm,  and  that  they  were  the  same  deposited 
there  by  the  Deckers. 

The  twelve  thousand  eight  hundred  bushels  should  be  dis- 
allowed for  want  of  sufficient  evidence  to  sustain  the  claim. 

The  foregoing  treatment  of  the  evidence  results  in  the 
ascertainment  of  twenty-three  thousand  bushels  of  oysters  as 
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the  quantity  received  by  the  defendants  as  the  joint  property 
of  Ruckman  and  Wilson — the  one-half  of  which,  being  the 
share  of  the  complainant,  they  should  be  charged  with,  at  such 
price  as  the  evidence,  taken  upon  the  question  of  value,  shows 
them  to  have  been  worth,  lying  upon  the  beds  at  the  time 
when  they  were  taken,  with  a  proper  allowance  for  interest. 

I  shall  not  refer,  in  detail,  to  the  testimony  before  the 
master,  but  I  have  carefully  examined  it,  and  am  satisfied 
that  a  large  reduction  must  be  made  from  the  allowance 
reported  by  the  master.  He  seems  to  have  taken  the  highest 
price  at  which  any  of  these  oysters  are  said  to  have  been 
sold  in  New  York,  and  deducted  from  that  the  cost  of 
freight,  and  charged  the  defendants  with  tiie  balance — hi 
effect  charging  upon  the  oysters  in  the  beds  the  risks  of  the 
venture  and  profits  of  the  final  sale.  This  was  not  in  accord- 
ance with  the  decretal  order  referring  to  him  the  question 
of  values.  He  was  required  to  ascertain  their  value,  lying 
in  the  beds.  I  do  not  find  it  necessary,  as  the  master  has 
done,  to  fix  different  prices  for  different  grades.  There  is 
evidence  showing  different  values  for  large  or  small  oysters, 
but  nothing,  as  I  understand  the  evidence,  showing  different 
values  for  the  same  quantity  in  bulk,  as  these  are  charged. 
The  bulk  of  the  complaint's  testimony  is  upon  values  in 
New  York.  A  number  of  witnesses  for  defendants,  and  a 
few  for  complainant,  speak  of  the  price  at  which  they  could 
be  purchased,  raised  and  put  alongside  of  vessels  ready  to 
receive  them  in  the  river.  The  witnesses  are  mostly  men 
who  are,  or  were,  in  the  trade,  and  who  frequently  have 
made  purchases.  The  defendants'  witnesses  all  speak  of  the 
price,  duinng  the  three  years  in  question,  as  varying  from 
twenty-five  to  thirty-five  cents  per  hamper  of  about  one  and 
a  half  bushels. 

Some  of  complainant's  witnesses  speak  of  fifty  cents  per 
hamper.  Mr.  Ruckman  claims  to  have  paid  a  much  higher 
price  ;  but  the  decided  weight  of  evidence  fixes  the  range 
of  prices,  delivered  alongside  of  freighting  vessels,  as  given. 
Nearly  all  the  witnesses  speak  of  the  cost  of  raising   them 


624        COURT  OF  ERRORS  AXD  APPEALS.  [28  Eq, 

Decker  v.  Ruckman. 

from  the  beds  and  preparing  them  for  delivery  to  the  vessels 
as  ranging  from  five  cents  to  fifteen  cents  per  hamper.  From 
all  the  testimony,  I  conclude  that  the  highest  price  given  by 
the  defendants'  witnesses  may  be  ajdopted  as  the  value  along- 
side of  vessels,  and  that  the  lowest  price  named  by  them  for 
raising  and  preparing  for  delivery  to  the  vessels  should  also- 
be  adopted.  This  will  show  the  value  in  the  beds  to  be 
thirty  cents  per  hamper  of  one  and  a  half  bushels,  or  twenty 
cents  per  bushel.  This  seems  to  me  to  be  as  large  a  price 
as  the  evidence,  taken  together,  will  justify,  and  will  entitle 
the  complainant,  for  his  one-half  of  the  quantity  found  as 
above,  at  that  price,  to  be  the  sum  of  §2,300. 

I  have  had  doubts  whether  this  court,  in  the  exercise  of 
its  equitable  discretion,  should  allow  to  the  complainant  in- 
terest upon  his  claim  prior  to  INIarch  29th,  1869,  the  time 
when  he  filed  his  bill  against  the  Deckers.  They  received 
this  property  from  Wilson  as  that  which  Wilson  had  bought 
for  them  and  paid  for  with  their  money,  and  under  the  belief 
that  it  belonged  to  them.  No  demand  was  made  upon  or 
notice  brought  to  them,  by  the  complainant,  of  any  claim 
against  them  on  that  account  until  about  the  time  of  filing 
this  bill. 

Mr.  Ruckman  knew  that  from  1856  or  1857,  this  prop- 
erty of  Wilson  and  himself  was  upon  these  beds,  if  not  dis- 
posed of  by  Wilson,  and  must  have  known  the  fact,  estab- 
lished by  the  evidence  in  the  case,  that  if  not  disposed  of 
within  four  or  five  years,  that  it  would  become  valueless  to 
him ;  yet  he  seems  to  have  made  no  diligent  inquiry  to  ascer- 
tain the  condition  or  disposition  of  his  property  until  he 
became  involved  in  litio-ation  with  Wilson  about  other  mat- 
ters.  The  defendants  lost  whatever  opportunity  they  might 
have  had,  during  all  this  time  of  delay,  for  obtaining  redress 
fi'om  Wilson.  Because  of  what  I  regard  as  great  laches  on 
the  part  of  the  complainant,  I  reluctantly  yield  to  a  claim  of 
interest,  which,  in  amount,  exceeds  the  principal  sum. 

I  have  computed  the  interest  on  $400  from  May  Ist^ 
1858,  and  on  ^1,900  from  May  1st,  1859,  at  the  rate  of  six 
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per  cent.,  to  May  1st,  1866,  and  from  that  time  to  December, 
1877,  at  seven  per  cent.,  finding  the  amount  to  be  $2,338.58, 
which,  together  with  the  principal,  makes  the  sum  of 
$4,238.58. 

The  decree  in  the  cause  should  be  reversed,  and  a  decree 
entered  for  the  complainant  for  the  sum  of  §4,238.58. 

Decree  unanimously  reversed. 


Isaac  Barnes  and  others,  appellants, 


V. 


John  L.  Taylor,  surviving  executor  &c.,  respondent.* 

The  opinion  of  the  chancellor,  reported  in  Barnes  v,  Taylor, 
m  C.  E.  Gr.  259,  was  unanimously  affirmed.  No  written 
opinion  was  delivered. 


Isaac  Barnes  and  others,  appellants, 


John  L.  Taylor,  surviving  executor  &c.,  respondent. 

The  opinion  of  the  chancellor,  reported  in  Barnes  v.  Taylor , 
12  C.  E.  Gr.  266,  was  unanimously  affirmed.  No  written 
opinion  was  delivered. 


First  National  Bank  of  Freehold,  appellant. 


Gilbert  H.  Irons,  respondent. 

The  opinion  of  the  chancellor,  reported  supra  p.  43,  was 
unanimously  affirmed  for  the  reasons  given  by  the  chancellor. 
No  written  opinion  was  delivered. 

*ClTED,  3  Slew.  Eq.  8. 
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A. 

Abandonment. 

See  Divorce,  6-9 ;  Mechanics  Lien,  3. 

Abatement. 

A  piea  of  former  action  depending  for  the  same  matter  will 
not  be  good  unless  the  former  action  was  of  the  same  nature 
and  effect  as  the  latter.     Gardner  v.  Raisbeck,  71 

Accident  and  Mistake. 

Where  a  bill  was  filed  to  recover  part  of  the  purchase-money 
of  land  sold  at  a  certain  price  per  city  lot,  and  which,  by 
mistake  of  the  vendor  and  vendee,  was  supposed  to  contain 
only  thirty-one  lots,  whereas  there  were  in  fact  forty-five — 
Held,  that  the  vendor  was  not  entitled  to  relief:  (1)  because 
she  had  an  adequate  remedy  at  law;  (2)  because  she  had  not 
sought  to  rescind  the  contract ;  (3)  because  it  appeared  that 
she  had  waited  nearly  six  years  before  demanding  payment, 
and  (4)  also,  because  it  did  not  appear  that  the  mistake  was 
mutual.     Paulison  v.  Van  Idersline,  306 

Account. 

See  Decree,  2 ;  Executors,  5 ;  Former  Recovery,  1 ;  Injunc- 
tion, 2 ;  Practice,  2 ;  Setting  Aside  Sales,  2-5. 

Action. 

1.  That  the  defendant  was  a  trustee  for  certain  bondholders  can- 

not aid  the  complainant,  because  he  is  not  individually  enti- 
tled to  redress  for  a  wrong  done  to  other  persons.  Wilson  v. 
Cobb,  111 

2.  Failure  in  duty  to  a  party  to  a  suit  affords  a  stranger  no  ground 

of  relief.     Leonard  v.  New  York  Bay  Co.,  192 

3.  If,  by  a  contract  not  under  seal,  one  person  makes  a  promise  to 

another  for  the  benefit  of  a  third,  such  third  person  may 
maintain  an  action  on  it,  though  the  consideration  did  not 
move  from  him.     Price  v.  Trusdell,  200 

See  Bills  and  Notes,  2 ;   Partnership,  1. 
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Administrator. 
See  ExECTJTOBS. 

Agent. 

1.  Payment  of  interest  on  a  mortgage  for  several  vears  to  a  person 

who  received  it  from  the  mortgagor  to  pay  it  to  the  mortgagee, 
but  who  was  not  in  fact  the  mortgagee's  agent,  and  had  not 
the  possession  of  the  bond  and  mortgage,  does  not  authorize 
the  payment  of  the  principal  to  him,  although  he  had  col- 
lected and  paid  to  the  mortgagee  interest  on  other  mortgages. 
Cox  V.  Cutter,  13^ 

2.  When  a  contract  shows  on  its  face  that  it  was  executed  by  an 

agent,  in  order  to  bind  the  person  named  as  principal  the 
authority  of  the  agent  to  act  for  the  principal  must  be  shown. 
Swaine  v.  Maryoit,  589 

See  Relief  Against  Judgments,  3. 

Alimony. 

See  Divorce,  1. 

Alteration. 

1.  The  alteration  of  the  number  of  a  bond,  where  different  bonds 

of  the  same  series  are  distinguished  alone  by  the  numbers, 
will  render  the  instrument  void  in  the  hands  of  the  person 
who  made  the  alteration,  and  also  in  the  hands  of  those  who 
claim  under  him.     Force  v.  Elizabeth,  405 

2.  While  the  alteration  of  a  stolen  bond  by  a  thief  will  avoid  it  as 

to  him  and  those  who  claim  under  him,  it  will  not  impair  the 
the  rights  of  the  true  owner.     Id.,  403 

3.  Spoliation  of  a  written  contract  by  a  thief  or  a  stranger  will  not 

destroy  the  rights  of  an  innocent  owner,  if  it  can  be  clearly 
shown  what  it  was  in  its  perfect  form.     Id.,  403^ 

Amendment. 

See  Appeal,  4  ;  Pabties,  4 ;  Pleading,  2 ;  Sales  of  Land 
I  Private),  3. 

Appeal. 

1.  A  decree  of  the  court  of  errors  and  appeals  was  as  follows:  "S. 
J.  will  be  entitled  to  redeem  the  *  *  *  property  upon 
paying  the  amount  at  which  it  was  sold  at  sheriff's  sale,  with 
interest.  *  *  *  The  case  should  be  remitted  to  the  court 
below,  that  an  account  may  be  taken  under  the  direction  of 
the  chancellor,  and  S.  J.  permitted  to  redeem  on  equitable 
terms." — Hdd,  that  the  court  of  errors  and  appeals  did  not  in- 
tend to  limit  the  terms,  but  to  leave  it  to  this  court  to  add 
such  other  terms  as  it  should  deem  eq.uitable.  Johns  v.  Norria,  147 
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2.  An  executor,  who  has  formally  renounced,  need  not  join  in  the 

answer  to  a  petition  of  appeal  from  a  decree  of  the  orphans 
court  admitting  the  will  to  probate.     Embhy  v.  Hunt,  421 

3.  Nor  need  sucii  answer  expressly  admit  the  taking  of  the  ap- 

peal.    Id.,  421 

4.  An  amendment  of  the  petition  may  be  allowed  on  terms.     Id.,  421 
6.  The  order  of  the  prerogative  court  to  answer  petition  of  appeal, 

is  an  order  of  course,  but  it  is  not  to  be  taken  until  after  the 
transcript  shall  have  been  filed.     Wyckoff  v.  Hulse,  429 

6.  Fairness  requires  that  on  the  hearing  of  an  appeal  from  a  de- 

cree of  the  orphans  court  confirming  the  report  of  a  master  on 
a  final  account,  the  appellant  should  be  confined  to  the  objec- 
tions made  by  him  below.     Polis  v.  Tice.  432 

7.  An  appeal  from  a  final  decree  brings  before  the  appellate  court 

all  interlocutory  orders  and  decrees  involving  the  merits,  as 
well  as  the  master's  report,  together  with  the  evidence  upon 
which  they  are  founded.     Becker  v.  Ruckman,  614 

8.  Orders  and  decrees  relative  to  pleadings,  and   adjudications 

merely  incidental  to  the  suit  and  not  affecting  the  merits,  are, 
under  the  one  hundred  and  fourteenth  section  of  the  chancery 
act,  conclusive,  except  when  appealed  from  within  forty  days. 
Id.,  614 

See  Executors,  5. 

Appearance. 

See  Mortgage,  13 ;  Practice,  4. 

Appraiser. 

iSee  Execution,  2. 

Assignee. 

See  Mortgage,  11,  12,  22  ;  Parties,  10. 

Assignment. 

See  Mortgage,  11,  12,  21. 

Assignment  for  Benefit  of  Creditors. 

The  orphans  court  has  no  power  to  relieve  a  debtor  who  has 
assigned  his  property  under  tiie  act  "  to  secure  to  creditors  an 
equal  and  just  division  of  the  estates  of  debtors  who  convey 
to  assignees  for  the  benefit  of  creditors,"  against  the  action  of 
the  assignee  in  including  in  his  inventory  property  of  the 
debtor  which  does  not  pass  by  the  assignment.  Eelief  can 
only  be  had  in  this  court.     »See  v.  Zabriskie,  422 
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Assistance,  "Writ  of. 
See  Execution,  3,  4. 

Attachment. 

1 .  The  appearance  of  a  defendant  in  attachment,  under  Rev.  p.  4^ 

§  SS,  does  not  destroy  the  prior  lien  acquired  on  his  lands  by 
the  attaching  creditors.     Hoppock  v.  Ramsey,  412 

2.  The  regularity  of  attachment  proceedings  at   law  cannot  be 

questioned  collaterally  in  the  foreclosure  of  a  mortgage  on 
the  premises  attached.     Id.,  412 


B. 

Bankruptcy. 

See  Corporation,  1,  2. 

Bills  and  Notes. 

1.  Where  the  drawer  of  a  promissory  note  provides  the  second 

endorser  with  funds  to  pay  the  note,  a  trust  is  created  in  favOr 
of  the  first  endorser,  as  well  as  the  holder,  to  have  the  fund 
applied  in  payment  of  the  note.     Price  v.  Trusdell,  200 

2.  Where  two  persons  successively  endorse  a  promissory  note  for 

the  accommodation  of  the  drawer,  and  the  drawer  provides 
the  second  endorser,  at  the  time  of  his  endorsement,  with  the 
means  to  pay  the  note,  without  the  knowledge  of  the  first,  the 
drawer  and  second  endorser  have  a  right  to  subsequently 
agree  that  the  means  shall  be  appropriated  to  another  pur- 
pose ;  but  if  the  second  endorser  promises  the  first  that  the 
means  provided  by  the  debtor  shall  be  applied  to  the  pay- 
ment of  the  note,  and  thereby  lures  him  into  inaction  which 
results  to  his  injury,  such  promise  creates  an  equity  in  favor 
of  the  first  which  will  support  an  action.     Id.,  200' 

See  Creditor's  Bill,  1 ;  Insurance,  2. 

Bona  Fide  Purchaser. 

See  Mortgage,  20  ;  Reforming  Instruments,  4  ;  Stock  Cer- 
tificate. 

Bonds. 

A  money  bond,  issued  by  a  body  politic  under  authority  of  law, 
payable  to  bearer,  has  the  negotiable  quality  of  ordinary  com- 
mercial paper,  and  if,  while  it  is  a  valid  instrument,  it 
reaches  the  hands  of  an  innocent  holder  for  value  before 
maturity,  although  he  derives  his  title  from  a  thief,  he  will 
be  entitled  to  recover  the  money  due  on  it.  Force  v.  Eliza- 
beth, 40$ 
See  Alteration,  1-3  ;  Evidence,  11. 
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Btirden  of  Proof. 

See  Divorce,  4;  Evidence,  6,  12;  Reforming  Instruments,  2. 


c. 

Cancellation  of  Instruments. 

On  a  bill  to  rescind  a  contract  for  the  sale  of  land,  which  had  been 
executed,  relief  refused  on  the  ground  that  as  to  one  of  the 
alleged  misrepresentations  the  proof  did  not  establish  it ;  and 
as  to  the  other,  there  was  an  adequate  remedy  at  law.  Por- 
rett  V.  Halliard,  156 

See  Corporation,  2 ;  Evidence,  4  ;  Mortgage,  20. 

Cases  Criticised. 

Anderson  v.  Tuttle,  11  C.  E.  Gr.  144. 

Affirmed,  Townsend  v.  Tuttle,  449 

Barries  v.  Taylor,  12  C.  E.  Gr.  259. 

Affirmed,  Barnes  v.  Taylor,  625 

Barnes  v.  Taylor,  12  C.  E.  Gr.  266. 

Affirmed,  Barnes  v.  Taylor,  625 

Booraem  v.  Wood,  12  0.  E.  Gr.  372. 

Reversed,  North  Hudson  Co.  R.  R.  Co.  v.  Booraem,  450 

Boynton  v.  Sandford,  1  Stew.  Eq.  184. 

Affirmed,  Boynton  v.  Sandford,  592 

Brumagim  v.  Chew,  4  C.  E.  Gr.  337. 

Distinguished,  Mulock  v.  Mulock,  15 

Cairo  and  Fulton  R.  R.  Co.  :•.  Titus,  12  C.  E.  Gr.  102. 

Reversed,  Cairo  and  Fulton  R.  R.  Co.  v.  Titus,  269 

Close  V.  Close,  12  C.  E.  Gr.  434. 

Affirmed,  Close  v.  Close,  472 

Coe  V.  New  Jersey  Midland  R.  R.  Co.,  1  Stew.  Eq.  100. 

Affirmed,  Coe  v.  New  Jersey  Midland  R.  R.  Co.,  593 

Doughty  V.  Doughty,  12  C.  E.  Gr.  315. 

Affirmed,  Doughty  v.  Doughty,  581 

Dows  V.  Drew,  12  C.  E.  Gr.  442. 

Reversed,  Morrow  v.  Dows,  459 

First  Nat.  Bank  of  Freehold  v.  Irons,  1  Stew.  Eq.  43. 

Affirmed,  First  Nat.  Bank  of  Freehold  v.  Irons,  625 

Hoppock  V.  United  Companies,  12  C.  E.  Gr.  286. 

Reversed,  United  Companies  v.  Hoppock,  261 

Hoyt  V.  Hoyt,  12  C.  E.  Gr.  399. 

Affirmed,  Hoyt  v.  Hoyt,  485 

Huyler  v.  Atwood,  11  C.  E.  Gr.  504. 

Affirmed,  Hiiyler  v.  Atwood,  275 
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Oases  CriticiBed— Continued. 

Leonard  v.  New  York  Bay  Co.,  1  Stew.  Eq.  192. 

Reversed,  Cawley  v.  Leonard, 
Meyer  v.  Bishop,  12  C.  E.  Gr.  141. 

Affinmd,  Meyer  v.  Patterson, 
Polhemus  v.  Emson,  12  C.  E.  Gr.  190. 

Reversed,  Emson  v.  Polhemus, 
Prall  V.  Tilt,  12  C.  E.  Gr.  393. 

Affirmed,  Prall  v.  Tilt, 

Distinguished,  Prall  v.  Hamil, 
Price  V.  Lawton,  12  C.  E.  Gr.  325. 

Affirmed,  Lawton  v.  Price, 
Romaine  v.  Hendrickson,  1 2  C.  E.  Gr.  162. 

Affirmed,  Eomaine  v.  Hendrickson, 
Ruckman  v  Decker,  8  C.  E.  Gr.  283. 

Modified,  Decker  r.  Euckman, 
Eudderow  r.  Nield,  12  C.  E.  Gr.  89. 

Affirmed,  Eudderow  v.  Xield, 
Stoudinger  r.  Newark,  1  Stew.  Eq.  187. 

Affirmed,  Stoudinger  v.  Newark, 
Stover  V.  Wood,  11  C.  E.  Gr.  56. 

Affirmed,  Wood  v.  Stover, 
Stover  f.  Wood,  11  C.  E  Gr.  417. 

Affirmed,  Stover  v.  Wood, 
Wintermute's  Case,  12  C.  E.  Gr.  447. 

Affirmed,  Wintermute  i'.  Wilson, 
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Charity. 

1.  A  provision  for  establishing  an  institution  "for  the  benefit,  tui- 

tion and  advancement  in  learning  of  the  youth  residing  from 
time  to  time  hereafter  within  the  state  of  New  Jersey,"  is  a 
charitable  trust  which  will  be  enforced.  It  does  not  exclude 
nonresident  pupils  unless  their  admission  deprives  resident 
pupils  of  advantages  secured  by  the  trust.    Stevens  v.  Shippen,  487 

2.  A  bequest  of  a  fund  to  certain  trustees,  to  be  paid  after  their 

incorporation,  "  to  employ  a  preacher  of  the  Universalist  de- 
nomination," is  good  as  a  charitable  bequest.  Trustees  of  Cory 
Sodeiy  v.  Beatty,  570 

3.  Another  clause  provided  that  such  fund  should  fall  into  the 

estate   if  the  trustees  should   not   become   incorporated   by 

special  act  of  the  legislature,  or  otherwise  fail  to  carry  out 

testator's  directions  for  one  year  after  his  or  his  wife's  decease. 

—Held, 

(1)  That  the  incorporation  of  the  trustees  under  the  general 

act  for  organizing  religious  societies  is  a  sufficient  compliance 

with  the  requirement  in  that  respect. 
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(2)  That  the  executors'  refusal  to  pay  over  the  fund  to  the 
trustees  relieves  the  trustees  from  the  charge  of  default  or 
negligence  in  executing  the  trust  within  the  time  fixed  by  the 
testator.     Id.,  570 

Oommissions. 
See  Tbusts,  4. 

Ooramon  La^w. 

See  Husband  and  Wife,  5. 

Condition. 

See  Charity,  3 ;  Insurance,  1-3  ;  Legacy,  10. 

Conflict  of  La-ws. 

See  Divorce,  11,  12-  Usury,  3. 

Congress. 

By  the  resolution  of  July  17th,  1862,  releasing  and  conveying  to 
the  heirs-at-law  of  Robert  L.  Stevens,  deceased,  or  their  legal 
representatives,  all  the  right,  title  and  interest  of  the  United 
States  in  and  to  the  Slevens  Battery,  congress  merely  in- 
tended to  release  any  right  or  claim  which  the  government 
might  have  for  moneys  expended  upon  the  battery,  under  its 
contract  with  Robert  L.  Stevens,  and  not  to  confer  or  convey 
any  title  to  his  heirs  or  their  representatives.  Stevens  v.  Ship- 
pen,  487 

Construction. 

See  Congress  ;  Contract  ;  Conveyance  ;  Dower  ;  Husband 
AND  Wife,  4-8;  Insurance;  Legacy,  1-12;  Mechanics 
Lien,  1,  2,  4,  5 ;  Mortgage,  4-8,  13,  15-17,  24,  25 ;  Part- 
nership, 1-3  ;  Railroads,  1,  3,  4. 

Contract. 

1.  Where  a  defendant  agreed  not  to  carry  on  a  certain  kind  of 

business  at  a  place  and  in  a  manner  specified,  and  it  appears 
that  the  business  in  which  the  defendant  was  engaged  at  the 
filing  of  the  bill  was  his  own,  and  diflered  from  that  in  which 
he  was  engaged  at  the  time  of  making  the  agreement  only  in 
the  fact  that  the  losses,  if  any,  were  borne  by  his  consignors 
instead  of  by  himself,  and  that  his  profits  were  limited  to  a 
certain  percentage— i?eW,  a  violation  of  the  letter  and  spirit 
of  this  covenant,  to  restrain  which  an  injunction  will  issue. 
Richardson  v.  Peacock,  151 

2.  Neither  the  rate  or  mode  of  compensation,  nor  the  name  by 

which  the  defendant  calls  the  business,  will  make  any  differ- 
ence, so  long  as  it  is  his  business  and  a  substantial  violation 
of  his  covenant.     Id.,  151 
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Contract — Cont  inued. 

3.  Unilateral  or  optional  contracts  are  not  generally  favored  in 

equity.     Swaine  v.  Maryott,      .  589^ 

/Sise  Action,  3 ;  Alteration,  3  ;  Evidence,  12;  Jurisdiction, 
5;  Mortgage,  4;  Eailroads,  1,  4;  Eeforming  Instru- 
ments, 4 ;  Specific  Performance,  2. 


Conveyance. 

Where  land  is  by  one  deed  conveyed  to  two  or  more  persons 
who  contribute  to  the  purchase-money  in  unequal  amounts, 
their  share  in  the  j)roperty  will,  in  the  absence  of  an  agree- 
ment to  the  contrary,  be  in  proportion  to  their  respective  con- 
tributions.    Shroser  v.  Isaacs, 

See  Decree,  5 ;  Merger  ;  Mortgage,  2,  8 ;  Parties,  2 ;  Prac- 
tice, 16 ;  Sales  of  Land,  4 ;  Trusts,  1. 
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Corporation.  , 

1.  A  corporation  may  acquire  a  name  by  usaoje,  as  by  retaining 

its  original  name  after  a  change  thereof  was  authorized  by 
an  act  of  the  legislature,  and  an  adjudication  in  bankruptcy 
made  against  it  by  the  name  so  acquired  is  valid.  Alexan-. 
der  v.  Berney,  90 

2.  The  assignee   in   bankruptcy  of  an  insurance  company  may 

cause  to  be  set  aside  the  cancellation  of  a  mortgage  belonging 
to  such  company,  where  such  cancellation  was  made  under  a 
resolution  of  the  directors,  obtained  by  the  fraud  of  the  presi- 
dent for  his  benefit,  and  without  consideration.     Id.,  90 

3.  But  advances  by  a  director,  made  to  pay  the  debts  of  the  com- 

pany, and  secured  by  a  mortgage  upon  the  land  so  discharged, 
will  be  protected.     Id.,  90 

See  Debtor  and  Creditor,  1 ;  Insurance,  5 ;  Jurisdiction, 
5;  Railroads,  1,  3,  4  ;  Receiver,  2;  Savings  Bank,  1-3; 
Stock  Certificate  ;  Street  Railway. 


Costs. 

1.  An  application  for  a  capias  ad  satisfaciendum  for  the  costs  of  a 

divorce  suit  will  be  denied,  where  the  affidavits  show  such 
facts  as  would  entitle  the  defendant,  if  in  custody,  to  the 
benefit  of  the  act  "for  the  relief  of  persons  imprisoned  on 
civil  process."     Rev.  p.  j^97  \  2.     More/an  v  Morcjan,  23 

2.  Although  the  costs  of  a  feigned   issue  are  said  to  be  discre- 

tionary, the  general  rule  of  tiie  court  in  awarding  them  is 
that  they  follow  the  event,  and  are  given  to  the  successful 
party.     Carpenter  v.  Easton  <fc  A.  R.  R.  Co.,  390 

3.  When  irrelevant  evidence  is  taken,  and  the  examination  un- 

necessarily protracted,  neitlier  costs  nor  coimsel  fees  should 
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be  allowed  for   the   taking  of  such  unnecessary  testimony. 

Winter  mule  v.  Wilson,  437 

See  Injunction,  2. 

Creditor's  Bill. 

1.  On  a  creditor's  bill    filed    to   subject   lands   conveyed  by  the 

defendant  to  the  lien  of  a  judgment  and  two  promissory 
notes — Held,  that  the  land  must  be  decreed  to  be  subject  to 
the  lien  of  the  judgment;  aliter  as  to  the  notes.  Clajlin  v. 
French,  38^ 

2.  A  party  who  is  not  a  bona  fide  creditor  is  not  entitled  to  equi- 

table relief  on  a  creditor's  bill  to  set  aside  conveyances  alleged 
to  have  been  made  for  the  purpose  of  hindering,  delaying 
and  defeating  his  judgment.     Townsend  v.  Tuitle,  449" 


D. 

Debtor  and  Creditor. 

1.  When  the  appropriation  of  money  on  different  contracts,  some 

of  which  are  ultra  vires,  is  made  by  the  debtor  himself,  the 
payment  is  valid,  notwithstanding  the  existence  of  the  legal 
objection  to  the  contract  under  which  the  work  was  done,  and 
to  which  the  money  was  applied.  Williamson  v.  New  Jersey 
Southern  B.  E.  Co.,  277 

2.  Where  a  compromise  has  been  made  between  a  debtor  and  his 

creditor,  of  claims  held  by  the  latter  against  the  former  as  an 
individual  and  claims  held  against  him  as  a  member  of  a 
partnership,  and  the  consideration  has  been  paid,  the  court 
will  give  effect  to  and  enforce  the  compromise,  if  justice 
requires  it.     Smalley  v.  Line,  348' 

See  Bills  and  Notes,  1,  2;  Creditor's  Bill,  2;  Execution, 
1 ;  Interest,  5 ;  Mortgage,  11, 12 ;  Railroads,  2  ;  Surety. 

Decree. 

1.  Where  there  was  a  decree  for  an  account,  and  that  the  defend- 

ants pay  to  the  complainant  the  amount  found  due  on  such 
account,  and  a  reference  accordingly,  and  on  the  coming  in 
of  the  master's  report,  which  was  duly  confirmed,  reporting 
a  sum  due  from  the  defendants  to  the  complainant,  an  order 
for  an  execution  to  make  the  money  was  entered — Held,  that 
the  decree  and  order  together  constituted  an  adjudication 
that  the  amount  reported  was  due  from  the  defendants  to  the 
complamant,  and  that  the  execution  was  properly  awarded 
and  issued  thereon.     Ruckman  v.  Decker,  5> 

2.  Where  defendants  (a  railroad  company)  were  required  to  pro- 

vide a  bridge,  in  order  to  render  accessible  that  part  of  com- 
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Decree — Continued. 

plainant's  farm  which  was  cut  off  by  their  railroad — Held, 
that  the  decree  should  state  that  the  defendants  construct 
and  maintain  a  bridge  proper  and  safe  for  the  purpose  in- 
tended to  be  answered.  Greater  particularity  is  not  required. 
Carpenter  v.  Easton  &  A.  B.  R.  O).,  390 

3.  An  enrollment  will  be  vacated  and  a  decree  opened  after  sale 

under  it,  on  circumstances  where  it  has  been  made  unjustly 
against  a  right  or  interest  that  has  not  been  heard  or  pro- 
tected, and  this  has  been  done  without  laches  or  fault  in  the 
party  who  applies.     Cowley  v.  Leonard,  467 

4.  It  is  matter  of  sound  discretion,  and  mere  lapse  of  time  will 

not  prevent  such  action  where  there  are  no  intervening 
rights ;  and  such  rights,  if  any,  will  be  protected.     Id.,  467 

5.  Failure  to  record  deeds  of   conveyance  is  not  such  laches  as 

will  prevent  the  relief,  where  there  are  circumstances  show- 
ing such  neglect  to  be  immaterial  and  excusable.     Id.,  467 

6.  The  provisions  of  section  56  of  the  chancery  act  {Rev.  p.  113), 

which  give  to  decrees  in  chancery  the  force,  operation  and 
effect  of  a  judgment  at  law  in  tiie  supreme  court,  apply 
only  to  such  decrees  as  resemble  such  a  judgment  in  the 
pecuniary  obligations  which  they  impose.     Close  v.  Close,        472 

7.  Such  decrees  become  liens  upon  lands,  as  against  persons  not 

parties  to  the  suit,  only  after  an  abstract  thereof  is  filed  in  the 
office  of  the  clerk  of  the  supreme  court,  and  their  lien  is  liable 
to  be  divested  by  a  sale  under  a  subsequent  judgment  at  law, 
whereon  execution  was  issued  before  execution  on  the  decrees. 
Id.,  47  L' 

8.  The  specific  mention  and  description  of  lands  in  the  decree  or 

bill  of  complaint,  which,  under  the  proviso  of  this  fifty-sixth 
section,  will  preserve  the  lien  of  the  decree  upon  those  lands 
against  all  persons,  without  filing  the  abstract  as  aforesaid, 
must  mention  and  describe  such  lands  as  subject  to  some 
equitable  lien  which  it  is  designed  to  enforce  or  create.     Id.,  472 

9.  A  decree  directing  a  defendant  to  pay  a  certain  sum  of  money 

to  the  complainant,  and  declaring  that  it  shall  constitute  a 
lien  upon  all  the  defendant's  real  and  personal  property  in 
New  Jersey,  creates  no  lien  upon  lands,  as  against  persons 
not  parties  thereto,  until  the  abstract  is  filed  as  aforesaid.  Id.,  472 

10.  Where  the  court  of  chancery  has  seized  only  the  rents  and 
profits  of  the  defendant's  lands  to  satisfy  its  decree,  the  fee 
still  remains  subject  to  levy  and  sale  under  an  execution  at 
law.     Id.,  472 

11.  In  a  contest  between  an  execution  on  a  judgment  at  law  and 

an  execution  on  a  money  decree  in  chancery,  the  writ  first 
delivered  to  the  sheriff  and  levied  on  the  lands  is  entitled  to 
priority.     Id.,  472 
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See  Jurisdiction,  4  ;  Practice,  7,  12  ;  Setting  Aside  Sales, 
6,  7 ;  Waiver. 

Dedication. 

See  M  uNiciPAL  Corporation,  2 ;  Reforming  Instruments,, 
3 ;  Trusts,  2. 

Deed. 

-See  Conveyance. 

Deficiency,  Decree  for. 

See  Executors,  4 ;  Interest,  5 ;  Mortgage,  24,  25 ;  Practice,  3» 

Devise. 

Construction  of  devise  as  to  location  of  premises.    Cadmun  v.  Vree- 

land,  355 

See  Legacy,  9. 

Discovery. 

-See  Insurance,  5  ;  Jurisdiction,  5. 

Distribution. 

The  will  barring  only  the  widow's  right  of  dower  in  lands  by  her 
accepting  the  legacy  in  lieu  thereof,  she  is  entitled  to  a  dis- 
tributive share  of  a  lapsed  legacy.     Hand  v.  Marcy,  59 

See  Husband  and  Wife,  8. 

Divorce. 

1.  In  a  suit  for  a  divorce  a  mensa  et  thoro,  an  application  for  ali- 

mony will  be  denied  where  the  answer  and  affidavits  of  the 
defendant  clearly  outweigh  those  of  the  petitioner,  and  indi- 
cate that  it  is  by  no  means  probable  that  the  petitioner  will 
succeed  in  her  suit.  Such  denial,  however,  will  not  prejudice 
any  future  application  on  her  part,  either  as  to  the  time  or 
amount  of  allowance,  in  case  she  should  be  ultimately  suc- 
cessful.    Olasser  v.  Olasser,  22 

2.  Divorce  for  alleged  impotence  of  the  wife  denied  on  the  merits. 

Shu/to  V.  Shafto,  34 

3.  Order  for  inspection  denied  in  consideration  of  the  wife's  age. 

Id.,  34 

4.  A  judgment  of  divorce  should  never  be  pronounced  on  doubtful 

proofs.     Marsh  v.  Marsh,  196 

5.  The  evidence  in  this  case — Held,  to  establish  the  adultery  of 

the  defendant.     Id.,  196' 

6.  To  make  out  a  case  of  desertion  three  things  must  be  shown  : 

(1)  cessation  of  cohabitation;  (2)  an  intent  in  the  mind  of 
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the  defendant  to  desert,  and  (3)  that  the  separation  was 
against  the  will  of  the  complainant.     Taylor  v.  Taylor,  207 

7.  A  husband  who,  with  a  view  of  laying  the  foundation  for  a 

divorce,  pursues  such  a  course  of  conduct  towards  his  wife  as 
constrains  or  induces  her  to  remain  away,  cannot  make  her 
absence  a  ground  of  divorce,  though  she  left  him  without 
sufficient  cause.  He  consents  to  a  desertion  which  his  con- 
duct promotes.     Id.,  207 

8.  Where  a  husband  apparently  acquiesced  in  his  wife's  return  to 

her  father's  house  to  live,  visited  her  while  there,  and  fur- 
nished her  money  for  her  support  while  thus  living  apart 
from  him,  and  never  demanded  that  she  should  return  to  live 
with  him — Held,  that  he  was  not  entitled  to  a  divorce  for 
desertion.     Driver  v.  Driver,  39o 

9.  In  a  suit  for  divorce  for  desertion,  unless  the  master  reports 

the  facts  and  circumstances  under  which  the  desertion  took 
place,  and  the  reasons  which  produced  it,  if  ascertainable,  in 
conformity  to  the  one  hundred  and  fifty-ninth  rule,  the  case 
will  be  sent  back  for  further  proofs  and  report.  Stone  v. 
Stone,  409 

10.  A  decree  in  a  divorce  suit  will  have  no  extra-territorial  effect 

when  the  defendant  is  domiciled  in  another  state,  and  is  not 
served  with  process,  nor  with  notice  of  the  proceedings. 
Doughty  v.  Doughty,  581 

11.  A  decree  for  divorce,  to  be  entitled  to  extra-territorial  effect, 

when  the  person  of  tiie  defendant  is  without  the  jurisdiction, 
must  be  obtained  in  a  manner  consistent  with  natural  justice, 
and  such  decree  is  enforced  in  another  state  only  on  the 
ground  of  comity.     Id.,  581 

12.  Although  a  notice  served  on  the  defendant,  when  he  is  without 

the  jurisdiction,  cannot  add  anything  to  the  right  of  judicial 
cognizance,  nevertheless  such  circumstance  may  be  a  con- 
trolling one  when  the  appeal  is  to  the  comity  of  another 
state.     Jd.,  581 

13.  When  a  party  sets  up  that  a  ceremony  of  marriage  was  per- 

formed, but  that  he  expressly  refused  to  assent  to  the  cere- 
mony and  marriage,  no  ground  is  laid  to  found  a  jurisdiction 
on  the  basis  of  status,  and  unless,  in  such  case,  process  within 
the  jurisdiction  is  actually  served  or  a  voluntary  appearance 
entered,  the  judgment  will  have  no  extra-territorial  effect.  Id.,  581 

14.  Also   held,  that   the  judgment   in   this  case  was  obtained  by 

fraud,  and  was  consequently  void.     Jd.,  581 

See  Costs,  1 ;  Practice,  14, 15. 

Dower. 

A  testator  directed  his  executor  to  sell  all  his  real  and  personal 
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estate,  and  out  of  the  proceeds  to  purchase  a  house  and  lot, 
to  be  occupied  by  his  widow  and  his  five  youngest  (her)  chil- 
dren as  a  home  until  the  youngest  child  should  attain  to 
majority,  and  directed  them  to  invest  the  balance,  after  pay- 
ment of  his  debts,  and  out  of  the  income  provide  for  the  sup- 
port of  the  same  persons  and  a  son  of  his  by  a  former  wife, 
for  the  same  time,  and  on  the  arrival  of  that  period  to  sell 
the  house  and  lot  and  divide  the  proceeds  and  the  principal 
of  the  investment  equally  among  all  his  children,  making  no 
provision  whatever  for  the  widow  beyond  the  period  of  the 
majority  of  the  youngest  surviving  child.  After  payment  of 
debts  there  remained  nothing  but  the  testator's  homestead 
farm.  This  was  sold,  and  the  house  and  lot  bought  with  the 
proceeds.  The  widow  released  her  dower  in  the  farm,  but 
only  on  the  express  understanding  and  assurance  from  the 
surviving  executor  and  his  counsel  that  she  would  be  entitled 
to  the  value  of  her  dower  on  sale  of  the  house  and  lot. — Held, 
that  under  the  circumstances,  she  was  not  put  to  her  election, 
but  was  entitled  to  the  value  of  her  dower  in  the  farm  and 
the  provision  also,  and  that  she  had  never,  in  fact,  been  put 
to  her  election.     Freeland  v.  Mandeville,  559 

See  Distribution. 


Eminent  Domain. 

1.  Where  a  railroad  company,  with  the  consent  of  the  devisee  for 

life  and  the  trustee  in  possession  of  the  property,  having  made 
compensation  to  them  for  their  interest,  had  entered  upon 
lands  for  the  construction  of  their  road  and  had  almost  com- 
pleted it,  an  injunction  sought  by  certain  persons  claiming  to 
be  remaindermen,  but  whose  claim  was  disputed,  was  denied, 
it  appearing  that  the  conduct  of  the  railroad  company  had 
been  bona  fide  and  with  due  regard  to  the  interests  of  all  the 
parties.     Lanterman  v.  Blairslown  Railway  Co.,  1 

2.  Where  a  railroad  company,  having  power  to  acquire  lands  for 

its  use,  has  been  permitted  by  the  owner  to  enter  into  posses- 
sion and  construct  its  track  upon  the  premises  without  com- 
pensation first  made,  in  subsequent  proceedings  to  condemn, 
the  measure  of  compensation  is  the  value  of  the  land  and 
damages  at  the  time  of  the  entry,  and  interest  from  such 
entry,  irrespective  of  the  improvements  afterwards  put  upon 
it  by  the  company.     North  Hudson  Co.  B.  R.  Co.  v.  Booraem,  450 

3.  A  railroad  company  having  entered  into  possession  of  lands  by 

consent  of  the  owner,  under  an  agreement  with  him  to  pur- 
chase on  the  foreclosure  of  a  prior  mortgage,  of  which  the 
company  had  constructive  notice,  the  company  is  bound  to 
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contribute  to  the  payment  of  the  mortgage  to  the  extent  of 
the  value  of  the  part  appropriated  hy  it.  and  damages,  at  the 
time  of  such  appropriation,  with  interest  thereon,  without  re- 
gard to  the  condition  of  the  premises  at  the  time  of  the  fore- 
closure, or  the  improvements  put  thereon  by  the  company; 
and  the  value  of  the  land  and  damages  may  be  ascertained 
by  proceedings  to  condemn  under  its  charter  instituted  after 
the  foreclosure  bill  is  filed,  or  by  a  reference  to  a  master.  Id.,  450' 
See  Interest,  6  ;  Railroads,  3. 

Estoppel. 

1.  The  plea  that  the  complainant  had  on  a  certain  occasion  sworn 

that  a  bond  had  been  assigned  by  him  to  the  defendant  for 
valuable  consideration — Held,  bad.     Gardner  v.  Raisbeck,  71 

2.  An  estoppel  cannot  arise  from  the  mere  assertion  of  a  right, 

made  by  one  party  to  an  agreement  and  instantly  denied  by 
the  other,  even  if  such  assertion  is  made  in  writing  and  the 
denial  is  oral.     Wilson  v.  Cobb,  177 

3.  The  fact  that  a  complainant  attempted  to  set  up  a  merely  equi- 

table defence  in  a  suit  at  law,  will  not  debar  him  from  subse- 
quently, after  judgment,  setting  it  up  in  this  court  against 
the  judgment.     Smailey  v.  Line,  348 

-See  Execution,  4 ;  Former  Kecovery  ;  Mechanics  Lien,  5  ; 
Mortgage,  5;  Partition,  3 ;  Relief  Against  Judgment, 
1 ;  Sales  of  Land  (Public),  3. 

Evidence. 

1.  There  is  no  universal  and  absolute  rule  which  prohibits  the 

court  from  allowing  the  introduction  of  newly-discovered 
evidence  of  witnesses  to  facts  in  issue  iu  the  cause,  after  pub- 
lication and  knowledge  of  the  former  testimony,  and  even 
after  the  hearing.  But  the  allowance  of  it  is  not  a  matter  of 
right  in  the  party,  but  of  sound  discretion  in  tlie  court,  to  be 
exercised  cautiously  and  sparingly,  and  only  under  circum- 
stances which  demonstrate  it  to  be  indispensable  to  the  merits 
and  justice  of  the  cause.     Mulock  v.  Mulock,  15' 

2.  The  rule  that  neither  a  court  of  law  nor  of  equity  will  relieve 

where  the  newly-discovered  facts  are  merely  cumulative  or 
corroborative,  admits  of  exception  where  such  evidence  will 
make  plain  and  certain  that  which  before  was  mysterious  and 
doubtful.     Id.,  15 

3.  If  the  newly-discovered  evidence  is  of  a  kind  and  character 

difl'erent  from  that  adduced  on  the  trial,  it  will  not  be  liable 

to  the  objection  that  it  is  cumulative.     Id.,  15 

4.  On  a  bill  filed  by  a  complainant,  a  widow  and  very  old,  to  set 

aside,  on  the  ground  of  fraud  and  imposition,  two  deeds  of 
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gift  made  by  her  to  her  son,  jiiirportinp;  to  convey  valuable 
real  eslale,  evuU'Mces  of  atlinissioiis  by  her  that  slio  had  cdn- 
veyed  the  property  to  her  son,  niatlo  four  years  before,  Iml 
not  discovered  until  after  the  testimony  was  elosed,  is  admis- 
sible. 1(1.,  ^'> 
6.  Deposition  taken  in  another  state  in  behalf  of  eomplainant,  on 
notice,  suppresseil,  because  the  witness,  who  was  the  defend- 
ant, refused  to  answer  some  of  the  con\plainant's  qucsticms, 
thouKh  they  were  proper ;  introduced  impcrtiuciil  matter  in 
his  own  favor  in  his  answers  to  others,  among  which  matter 
were  tlie  contents  of  pa|)er8,  the  originals,  or  even  copies  of 
which,  he  refused  to  produce,  declaring  that  he  would  reserve 
thera  until  he  should  oiler  testimony  in  bis  own  behalf;  and 
refused,  after  due  demand  and  notice,  to  produce  the  partner- 
ship books  in  his  possession,  the  suit  being  between  partners 
for  an  account  of  partnership  transactions,  and  the  production 
thereof  being  rc<iuired  for  the  i)urposes  of  the  examination. 
Fhlton  V.  (ii)l(lcii,  37 

6.  The  burden  of  i)roof  is  on  the  person  who,  on  the  ground  of 

alleged  mistake  or  imjxisiiiDn,  seel<s  to  rectify  a  written  con- 
tract signed  by  him.     Vredand  v.  BramhaU,  85 

7.  Where  a   bill   prays   an    answer  witliout  oath,  such  answer, 

although  not  evidence  for  the  defendants,  is  evidence  against 
lluMM.     SijmmM  V.  Siroruj,  ^31 

8.  When   the   complainant  makes   the  defendant   his  witness,  by 

requiring  him  to  answer  under  oath,  so  much  of  the  answer 
as  is  fairly  responsive  to  the  bill  is  evidence,  and  must  pre- 
vail as  the  truth,  unless  overcome  by  the  oath  of  two  wit- 
nesses, or  by  one  witness  corroborated  by  circumstances. 
Wilson  v.  Cobb,  177 

9.  In  the  jiroduction  of  evidence,  where  an  executor's  account  is 

referred  to  a  master  as  auditor,  it  is  the  established  practice 
that  the  exceptant's  testimony  be  dosed  before  that  of  the 
executor  is  proiluced.     Tucker  v.  Tucker.  '-^--i 

10.  Where  the  exceptant  was  not  willing  to  rest  his  case  on  the 
examination  of  the  executor,  but  immediately  proceeded 
to  examine  another  witness,  and,  at  the  end  of  the  examina- 
tion of  such  witness,  the  executor  applied  in  good  faith  for 
an  adjournment  to  enable  him  to  produce  further  testimony, 
the  application  should  have  been  granted.  If  refused,  tiie 
report  should  have  been  referred  again  to  the  master,  with 
directions  to  that  eflect.     /</.,  223 

11.  Defen<lants,  mortgagors,  in  their  answer  in  a  foreclosure  suit 

upon  the  niortgage  (which  was  under  seal,  and  given  to 
secure  a  lumd  under  seal),  after  denying   the  allegation  in 

41 
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the  bill  that  at  the  time  of  giving  the  mortgage  the  mortga- 
gors were  indebted  to  the  mortgagee,  made,  by  wav  of  defence 
to  the  mortgage,  a  statement  of  the  circumstances  under 
which,  as  they  allege,  the  mortgage  was  given.  They  offered 
no  evidence  in  support  of  that  statement,  but  relied  on  it  as 
evidence  on  the  ground  that  it  was  responsive  to  the  above- 
mentioned  allegation  of  indebtedness  in  the  bill. — Held,  that 
that  allegation  of  indebtedness  was  not  necessary,  the  bond 
and  mortgage  being  under  seal ;  and  also  that  the  answer 
was  not  evidence  of  tlie  facts  set  up  in  the  statement.  Brown 
v.  Kahnweiler,  311 

12.  The  burden  of  proving  the  due  execution  and  contents  of  a 

lost  contract  rests  on  the  party  claiming  under  it.  Suaine  v. 
Maryott,  589 

13.  The  defence  that  a  mortgage  was,  by  an  agreement  at  the 
time  of  the  loan,  to  be  payable  in  three  years,  which  time 
had  not  elapsed,  is  not  sustained  by  the  oath  of  defendant's 
agent,  contradicted  by  that  of  complainant's  agent  and  the 
terms  of  the  mortgage,  which  had  been  drawn  payable  in  one 
year.     Manning  v.  Young,  568 

See  Costs,  3 ;  Divokce,  2,  4,  5 ;  Estoppel,  1 ;  Practice,  16 ; 
Reforming  Instrusients,  2;  Variance;  Wills,  3;  Re- 
lief AGAINST  Judgments,  2. 

Exceptions. 

See  Appeal,  6 ;  Executors,  5. 

Execution. 

1.  Where  a  decree  is  against  three  defendants  equally  bound  to 

pay,  and  an  execution  is  directed  against  two  of  them  only, 
they  cannot  complain  because  it  is  issued  against  them  alone, 
for,  if  entitled  to  indemnity,  they  may  have  relief  against 
their  codefendant  for  any  amount  they  may  be  obliged  to 
pay.     Jtuckman  v.  Decker,  5 

2.  A  purchaser  of  part  of  the  real  estate  covered  by  a  judgment 

cannot  be  an  appraiser  of  defendant's  personal  property  upon 
a  levy  under  the  same  judgment,  although  the  judgment 
creditor  does  not  object.     Conover  v.  Walling,  333 

3.  A  question  of  legal  title  will    not   be  tried  on  an  application 

for  a  writ  of  assistance,  nor  will  it  be  awarded  in  a  case  of 
doubt.     Barton  v.  Bealty,  412 

4.  A  purchaser  who,  by  his  conduct  subsequent  to  his  purchase, 

leaves  it  doubtful  whether  he  has  not  given  the  person  in 
possession  a  right  to  hold  the  land,  is  not  entitled  to  a  writ 
of  assistance.     Id.,  412 

See  Costs,  1 ;  Decree,  2,  9-11 ;  Waiver. 
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Executors  and  Administrators. 

1.  Where  an  executrix,  who  was  life  tenant  of  certain  stock  of 

the  estate,  assigned  it  as  collateral  security  for  the  debt  of 
some  of  the  remaindermen — Held,  an  abuse  of  the  trust. 
PraU  V  Hariiil,  66 

2.  The  transfer  and  receipt  of  the  stock,  as  stock  of   the  estate 

then  standing  in  the  testator's  name,  is  conclusive  proof  that 
the  pledgees  knew  that  such  stock  belonged  to  tlie  estate, 
and  it  was  their  duty,  under  the  circumstances,  to  ascertain 
whether  the  executrix  had  the  right  to  transfer  the  stock  as 
proposed  ;  and,  if  such  duty  was  disregarded,  they  cannot 
claim  protection  on  the  ground  of  bona  fides  and  ignorance. 
Id.,  66 

3.  The  fifty-seventh  section  of  the  orphans  court  act  suspends  the 

right  of  action  by  creditors  for  six  months,  to  enable  the 
executor  or  administrator  to  examine  into  the  condition  of 
the  estate,  and  to  determine  on  the  proper  course  to  take  in 
its  settlement.  If  he  permits  a  suit,  commenced  before  the 
expiration  of  the  six  months,  to  proceed  to  final  decree,  the 
court  is  beund  to  assume,  in  the  absence  of  proof  of  accident 
or  inadvertence,  that  he  intended  to  waive  the  defence  given 
by  the  statute.     Boynton  v.  Sandford,  184 

4.  A  decree  for  a  deficiency  against  an  executor  will  not  be  set 

aside  because  no  claim  for  the  debt  had  been  exhibited  under 
oath,  pursuant  to  a  rule  to  bar  creditors,  where  there  is  no 
proof  that  such  rule  has  been  granted  or  even  applied  for. 
Id.,  184 

5.  The  proper  practice  is  to  state  the  objections  to  the  executor's 

account  in  the  form  of  distinct  and  specific  allegations, 
although  a  party  is  not  absolutely  precluded  from  making 
other  objections  of  which  he  neither  knew  nor  had  the 
means  of  knowing  when  his  exceptions  were  filed.  The 
adverse  party  has  the  right  to  be  heard  on  the  new  objec- 
tions, and  to  produce  evidence  in  his  behalf  in  regard  to 
them.  On  the  hearing  of  the  appeal,  the  executor  applied 
to  this  court  for  leave  to  take  further  testimony,  which, 
under  the  circumstances,  was  accorded,  with  leave  to  the 
exceptant  to  produce  evidence  in  rebuttal.     Tucker  v.  Tucker,  223 

6.  Where  application  for  administration  pendente  lite  was  made  to 

the  ordinary  of  an  estate  the  personalty  of  which  amounted  to 
more  than  .$1,000,000,  and  no  proper  person  could  be  found 
to  give  adequate  security  on  taking  out  such  letters,  and  the 
estate  required  immediate  attention,  the  ordinary  directed 
that  on  depositing  the  personalty  in  this  court,  there  to  re- 
main subject  to  its  order,  letters  would  be  issued  on  the  giv- 
ing of  a  bond  in  a  sum  sufficient  (in  this  case  $100,000)  to 
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cover  the  property  which  from  time  to  time  would  come  to 
the  hands  of  the  administrator.     Lewis's  Case,  234 

7.  Where  the  next  of  kin  waived  their  claims  to  administration — 

Held,  that  the  orphans  court  might  lawfully,  in  its  discretion, 
appoint  a  stranger  ;  and  it  is  not  error  that  the  court  in  such 
case  selected  as  administrator  the  stranger  nominated  by  one 
of  the  next  of  kin  instead  of  the  one  nominated  by  the  other 
two.     Cresse's  Case,  23& 

8.  The  right  of  the  next  of  kin  to  administration  is  personal. 

They  have  no  right  of  nomination  or  selection.     Id.,  23& 

9.  Medical  services  rendered  to  the  family  of  an  intestate  after  his 

death,  upon  the  promise  of  the  administrator,  do  not  constitute 
a  lien  upon  the  assets  of  the  estate  in  the  hands  of  an  admin- 
istrator de  bonis  non.  Johnson  v.  Morrow,  327 
10.  Mere  knowledge  on  the  part  of  a  purchaser  that  an  executor  or 
administrator  is  dealing  with  the  assets  in  a  fiduciary  capa- 
city is  not  enough  to  raise  suspicion  or  to  put  the  party  on  in- 
quiry, for  the  reason  that  it  is  their  primary  duty  to  dispose 
of  the  assets  and  settle  the  estate.  A  sale  and  transfer  by 
them  is  ordinarily  in  the  line  of  their  duty.  The  common 
duty  of  a  trustee  is  not  administration  or  sale,  but  custody 
and  management  for  his  cesluis  que  trust.  Prall  v.  Tilt,  479 
See  Appeal,  2 ;  Evidence,  9,  10 ;  Husband  and  Wife,  2 ; 
Jurisdiction,  5. 


Feigned  Issue. 

See  Costs,  2. 

Ferry. 

Equity  will  protect  by  injunction  the  owner  of  a  ferry  franchise 
on  the  Hudson  river  against  infringement  by  a  rival  ferry 
without  a  license  from  this  state  or  the  state  of  New  York; 
such  infringement  consisting  of  regular  hourly  trips  by  a 
ferryboat,  and  the  solicitation  of  passengers  on  their  way  to 
complainants'  ferry.     Midland  Terminal  Ferry  Co.  v.  Wilson,    537 

Fixtures. 

See  Mechanics  Lien,  1 ;  Mortgage,  15,  16. 

Forfeiture. 

One  who  comes  into  a  court  of  conscience  to  enforce  a  forfeiture 
must  come  with  skirts  free  from  blame  in  the  transaction. 
Wilson  v.  Bird  352 
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Pormer  Recovery. 

1.  On  a  bill   to  compel  the  defendant  to  account  for  five  bonds, 

with  the  mortgages  securing  the  payment  thereof,  assigned 
and  delivered  to  the  defendant  by  the  complainant  in  trust 
to  sell  them  and  pay  over  the  proceeds  to  the  latter,  a  plea 
that  as  to  four  of  the  bonds  a  court  of  competent  jurisdiction, 
in  a  suit  in  which  the  present  complainant  and  defendant 
were  codefendanls,  found  that  the  assignments  of  those  instru- 
ments were  for  valuable  consideration — Held,  not  good.  Gard- 
ner V.  Baisbeck,  71 

2.  To  make  a  judgment  pleaded  iq  bar  a  technical  bar,  it  must 

appear  to  have  been  for  the  same  subject  matter,  and  between 
the  same  or  substantially  the  same  parties.     Id.,  71 

•3.  The  complainant  in  the  present  suit  not  claiming  under  the 
complainant  of  the  former  suit,  and  his  attitude  in  the  former 
suit  being  merely  that  of  resistance  to  the  claim  of  the  com- 
plainant in  that  action,  the  judgment  in  the  former  suit  was 
held  not  to  have  been  between  the  same  parties,  nor  sub- 
stantially so,  nor  for  the  same  subject  matter.     Id.,  71 

4.  The  allowance  of  the  plea  of  former  judgment  is  based  on  the 
maxim  expedit  reipublicce  ul  sit  finis  litiura,  and  the  test  ques- 
tion is  whether  the  parties  had  in  the  former  suit  full  oppor- 
tunity to  litigate  the  very  subject  matter  of  the  present  one. 
Id.,  71 

Praud. 

Fraud  will  not  be  inferred  from  circumstances  which  merely  indi- 
cate unusual  generosity.  First  National  Bank  of  Freehold  v. 
Irons,  43 

See  Corporation,  2 ;  Divorce,  14 ;  Evidence,  4 ;  Sale  op 
Chattels. 

Frauds  and  Perjuries. 

A  promise  by  a  defendant  to  apply  a  debtor's  funds,  received  or 
to  be  received,  to  the  payment  of  a  particular  debt,  is  not  a 
promise  to  answer  for  the  debt  of  another  person.  Price  v, 
Trusdell,  200 

See  Action,  3 ;  Trusts,  3. 

Fraudulent  Conveyances. 
See  Setting  Aside  Sales,  2-5. 

G. 

Gift. 

See  Legacy,  12. 

Ouaranty. 

See  Railroads,  2. 
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H. 

Heirs. 

See  Jurisdiction,  5;  Legacy,  11. 

Husband,  aud  Wife. 

1.  Tliat  a  bond  and  mortgage,  made  in  the  name  of  the  husband, 

were  derived  from  the  sale  of  the  separate  estate  of  the  wife, 
does  not,  of  itself,  create  a  trust  in  her  favor.  Symmes  v. 
Strong, 

2.  Where  the  administrator  of  the  husband  assigned  such  mort- 

gage to  the  wife,  without  any  consideration,  it  was  held  to 
have  been  a  fraud  upon  the  estate  of  the  intestate,  and  that, 
in  equity,  no  title  passed  to  her,  and,  consequently,  none 
passed  to  her  assignee,  as  against  the  administrator  de  bom's 
non  of  the  intestate.     Id., 

3.  But  it  is  valid  as  against  the  estate  of  the  administrator  who 

executed  such  assignment,  and  his  estate  is  first  in  the  order 
of  liability  to  make  compensation  for  it.     Id., 

4.  The  act  of  1852,  commonly  called  the  "  married  women's  act," 

did  not  give  to  a  married  woman  the  jus  disponendi  of  her 
personal  property  not  settled  upon  her  nor  held  in  trust  for 
her,  and,  by  the  act  of  1864,  her  will  of  such  property  is  not 
valid  as  against  her  luisband.     Coinplon  v.  Pierson, 

5.  The  latter  act  is  in  derogation  of  the  common  law,  and  should 

be  strictly  construed.     Id., 

6.  History  of  legislation  on  the  subject.     Id., 

7.  Under  a  gift  by  will  of  income  to  a  man  and  his  wife  for  life, 

each  is  entitled  to  one-half  of  the  income.     See  v.  Zabriakk, 

8.  A  bequest  to  a  wife  for  life  with  remainder  to  her  children,  ex- 

cluded lier  husband  from  all  control  over  it. — Held,  that  he 
was  not  thereby  deprived  of  his  right,  a.s  next  of  kin,  to  the 
share  of  a  child  who  died  intestate  after  the  wife.    Sanderson's 
Case, 
See  Parties,  4,  7 ;  Partnership,  5. 
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Improvements. 

See  Eminent  Domain,  2,  3. 


I. 


Injunction. 

1.  A  common  rumor  that  an  injunction  has  been  dissolved  will 

not  excuse  the  breach  of  it.     Morrvi  v.  Hill, 

2.  In  an  injunction  bill,  under  a  general  prayer  for  relief,  an  ac- 

count may  be  ordered;  but  where  it  does  not  appear  that  an 
account  has  ever  been  denied,  or  even  demanded,  the  com- 
,  plainant  must  pay  the  costs.     Conover  v.  Walling, 
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Injunction — Continued. 

See  CoNTBACT,  1;  Eminent  Domain,  1 ;  Ferry;  Interest,  3; 
Mines,  1,  2;  Mortgage,  4,  6;  Relief  Against  Judg- 
ment, 1. 

Insanity. 

See  Lunatics  ;  Wills,  1,  4. 

Insolvent  Debtor, 
See  Costs,  1. 

Insurance. 

1.  A  slipulation  in  a  life  policy  that  a  failure  to  pay  any  of  the 

premiums  at  the  time  designated  will  avoid  the  policy,  ren- 
ders each  payment  a  condition  precedent  to  the  continuance 
of  the  policy.     Hudson  v.  Knickerbocker  Life  Insurance  Co.,       167 

2.  If  the  time  within  which  the  premium,  or  any  part  of  it,  must 

be  paid,  is  enlarged  by  the  acceptance  of  a  note  upon  condi- 
tion that  if  the  note  is  not  [jaid  at  maturity  the  policy  shall 
be  void,  payment  must  be  made  within  the  time  agreed  upon 
or  the  policy  will  become  void.     Id.,  167 

3.  If  a  life  policy  provides  that  a  holder  may,  within  a  designated 

period  after  failure  to  pay  a  premium,  surrender  his  policy 
and  demand  a  paid-up  policy  for  part  of  the  sum  insured, 
the  right  must  be  exercised  within  the  time  designated,  or  it 
will  be  lost.     Id.,  167 

4.  In  the  absence  of  an  agreement  to  that  efif'ect,  part  payment  of 

an  annual  premium  will  not  keep  a  policy  alive  for  such  pro- 
portionate part  of  a  year  as  the  sum  paid  bears  to  the  whole 
premium.     Id.,  167 

5.  A  policy-holder  in  a  life  insurance  company,  where  the  time 

when  a  division  of  profits  shall  be  made  is  committed  to  the 
discretion  of  the  directors,  has  no  right  to  ask  for  a  discovery, 
and  that  a  division  of  profits  shall  be  decreed,  except  upon  an 
allegation  that  the  discretion  committed  to  them  has  been 
abused.     Id.,  167 

See  Partnership,  5. 

Interest. 

1.  The  general  rate  of  interest  having  been  change<l  by  law,  the 

legatees  in  this  case  held  to  be  entitled  to  receive  interest  on 
the  legacies  at  the  rate  which  they  could  have  obtained  had 
the  legacies  been  raised  and  invested.  Woodward  v.  Wood- 
ward, 119 

2.  One  to  whom  money  is  paid  and  who  receives  it  believing  that 

it  is  his  due,  is  not  liable  for  interest  upon  it  before  demand 
made  and  refusal  to  pay,  nor  until  he  shall  have  reason  to  be 
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Interest—  Continued. 

satisfied  that  he  ought  to  repay  it,  and  shall  know  to  whom 

he  should  pay  it.     Askhurst  v.  Field,  315 

3.  Where  an  injunction  restraining  defendants  from  obstructing  a 

lane  was  dissolved  upon  their  paying  into  court,  as  security, 
the  amount  of  damages,  and  thereupon  defendants  obstructed 
the  lane — Held,  that  they  are  liable  for  interest  on  the  amount 
from  the  time  when  the  injunction  was  dissolved.  Carpenter 
V.  Easton  &  A.  R.  R.  Co.,  390 

4.  The  defendants  must  bear  the  entire  loss  of  such  interest,  since 

the  amount  deposited  draws  but  four  per  cent.     Id.,  390 

5.  As  to  parties  holding  simply  the  relation  of  creditor  and  debtor, 

compound  interest  will  not  be  allowed.     Force  v.  Elizabeth,      403 

6.  Where  a  part  of  mortgaged  premises  is  conveyed  by  the  mort- 

gagor, for  a  valuable  consideration,  to  a  railroad  company,  for 
its  track,  and  pending  foreclosure  of  the  mortgage  the  com- 
pany condemns  the  land  so  conveyed,  under  a  power  con- 
tained in  its  charter,  by  a  proceeding  to  which  the  mortgngee 
is  made  a  party,  the  obligation  of  the  company  to  pay  any 
part  of  the  award  in  satisfaction  of  the  mortgage  being  con- 
tingent upon  the  residue  of  the  mortgaged  premises  being 
inadequate  to  satisfy  the  mortgage,  interest  should  not  be  com- 
puted on  the  award.  The  company  is  not  in  default  in  pay- 
ment until  the  contingency  happens,  and  the  amount  it  is 
bound  to  pay  is  ascertained  by  a  sale  of  the  residue  of  the 
mortgaged  premises  primarily  liable.  No7'th  Hudson  R,.  £,. 
Co.  V.  Booruem,  593 

See  Legacy,  4-6. 

J. 
Jurisdiction. 

1.  When  sureties  have  been  induced  to  sign  a  bond  substituted  for 

a  ne  exeat  bond,  which  is  not  only  more  stringent  than  they 
supposed,  but  also  more  stringent  than  the  order  or  rules  of 
the  court  required,  it  is  the  province  of  this  court  to  say 
whether  there  has  been  a  breach  of  the  condition,  and 
whether  the  bond  shall  be  prosecuted.    Wauters  v.  Van  Vorst,  103 

2.  In  the  case  of  bonds  given  in  this  court  in  pursuance  of  its 

rules,  practice  or  orders — e.  g.,  a  ne  exeat  bond  given  to  a 
sheriff — this  court  has  power  to  determine  both  the  fact  and 
extent  of  liability  under  them.     Id.,  103 

3.  It  is  the  duty  and  policy  of  the  court  to  settle  and  adjust,  in  one 

suit,  all  claims  between  the  parties  in  reference  to  the  subject 
matter  of  the  litigation,  if  possible.     Symmes  v.  Strong,  131 

4.  A  decree  may  be  made  determining  the  rights  of  codefendants 

in  a  controversy  between  themselves  in  which  the  complain- 
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ant  has  no  interest,  when  the  question  is  properly  brought 
before  the  court  by  the  pleadings  and  proof.     Id.,  131 

5.  The  Delaware  and  Karitan  Canal  Company,  in  1833,  covenanted 
with  William  L.  Hoppock  and  one  Wilson  to  furnish  water 
from  the  feeder  for  their  mill.  Wilson  assigned  his  interest  in 
the  mill  property  to  Hoppock,  who,  in  1873,  died.  His  execu- 
tors file  this  bill  to  recover  damages  for  a  breach  of  the  cove- 
nant during  the  lifetime  of  Hoppock,  on  the  ground  that  the 
Delaware  and  Raritan  Canal  Company  consolidated  with  the 
Camden  and  Amboy  Railroad  Company,  they  with  the  New 
Jersey  Transportation  Company,  all  in  the  United  New  Jer- 
sey Railroad  and  Canal  Company,  which  leased  its  franchises 
and  property  to  the  Pennsylvania  Railroad  Company;  that 
the  first  two  companies  have  failed  to  elect  any  oflacers  upon 
whom  process  can  be  served  to  bring  them  into  a  court  of  law, 
and  that  they  liave  no  property  upon  which  to  levy  an  execu- 
tion. The  bill  also  prays  discovery  whether  there  are  such 
■oflBcers  &c. ;  also,  for  specific  performance  (tf  the  covenant. — 

mid, 

(1)  That  there  was  an  adequate  remedy  at  law  ;  that  the  cor- 
porations could  be  brought  into  a  court  of  law  by  publication; 
also,  that  they  were  suable  through  tiie  United  New  Jersey 
Railroad  and  Canal  Company,  which  is  not  alleged  to  be 
without  such  officers ;  that  allegation  of  want  of  property 
upon  which  to  levy,  will  not  confer  equity  jurisdiction  over 
■this  claim  for  damages. 

(2)  That  the  bill  is  defective,  as  one  for  discovery,  in  that  it 
fails  to  allege  that  an  action  at  law  is  pending  or  contem- 
plated. 

(3)  That  the  bill  is  defective,  as  one  for  specific  performance, 
because  the  covenant  is  made  with  and  for  the  benefit  of  the 
owner  of  lands  touching  the  same,  and,  on  his  death,  all  inter- 
est in  it  passed  to  the  heirs,  and  not  to  the  executors.  United 
New  Jersey  Jt-  R-  &  Canal  Co.  v.  Hoppock,  261 

"6.  The  injury  to  the  complainant  by  the  obstruction  of  tlie  alleged 
highway,  appearing  to  be  not  irreparable,  interference  of 
equity  denied.     Pruddeii  v.  Linddey,  378 

See  Accident  ;  Assignment  for  Benefit  of  Creditors  ; 
Cancellation  of  Contract  ;  Corporation,  2 ;  Credit- 
or's Bill;  Divorce;  Estoppel, 3;  Municipal  Corpora- 
tions, 1;  Partition,  2;  Practice,  14,  15;  Reforming 
Instruments;  Relief  Against  Judgments;  Savings 
Banks,  1-3 ;  Setting  Aside  Sales  ;  Taxes,  5. 
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L. 

Laches. 

See  Accident  ;  Decree,  3-5 ;  Executors,  3 ;  Practice,  7 ;  Re- 
lief Against  Judgments,  3. 

Landlord  and  Tenant. 

See  Mechanics  Lien,  1. 

Legacy. 

1.  A  testator  gave  to  his  wife,  who  is  still  living,  a  legacy  in  lieu 

of  her  dower,  which  she  afterwards  accepted.  He  then  gave 
his  executors  a  power  of  sale,  and  directed  a  conversion  of  all 
his  lands,  excepting  a  part  not  involved  in  this  case.  He 
then  gave  and  bequeathed  the  residue  of  his  estate  to  S.  M., 
L.  E.  and  M.  S.,  their  heirs  and  assigns,  to  be  equally  divided 
between  the  said  S.  M.,  L.  E.  and  M.  S.  The  last-named 
legatee  died  in  the  lifetime  of  the  testator. — Held,  that  the 
words  "  their -heirs  and  assigns"  do  not  of  themselves  pre- 
vent a  lapse  of  M.  S.'s  legacy,  a  contrary  intention  not  ap- 
pearing in  any  other  part  of  the  will.     Hand  v.  Marcy,  59 

2.  The  surviving  residuary  legatees  are  not  entitled  to  such  lapsed 

legacy  as  part  of  the  residue,  nor  by  survivorship.     Id.,  59 

3.  The  direction  to  convert  being  absolute,  such  legacy  goes  to  the 

testator's  next  of  kin,  as  personal  property.     Id.,  59 

4.  Where  the  testator,  by  the  charge  upon  his  real  estate,  only 

intended  to  secure  the  payment  of  the  interest  on  certain 
legacies  as  it  should  become  due,  and  that  of  the  principal 
also,  if  it  should  become  payable — Held,  that  if  the  payments 
of  interest  had  been  prompt,  and  the  security  had  continued 
unimpaired,  there  would,  if  it  (tlie  security)  appeared  to  be 
in  no  danger  of  impairment,  be  no  propriety  in  requiring  the 
amount  of  the  legacies  to  be  raised  and  invested  elsewhere. 
Woodward  v.  Woodward,  119 

5.  But  where  part  of  the  interest  for  three  years  is  unpaid,  and 

one  of  the  devisees  of  the  land  charged  has  also  lost  posses- 
sion of  part  of  the  farm  devised  to  him,  and  the  rest  of  the 
property  devised  to  him  has  either  been  conveyed  away  or  is 
encumbered  to  such  an  extent  that  a  sale  thereof  cannot  be 
avoided,  the  legatees  are  entitled  to  the  aid  of  this  court. 
Id.,  119 

6.  The   arrears   of  interest  on    the   legacies,  and    the   principal 

thereof  ordered  to  be  raised,  and  the  latter,  when  raised,  to 
be  invested  under  the  direction  of  this  court,  to  the  end  that 
the  legatees  may  receive  the  benefit  thereof  intended  to  be 
secured  by  the  will ;  and  that  the  subsequent  lien-holders 
upon  the  premises  to  be  sold  to  raise  such  money,  may  be 
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protected  in  any  rights  they  may  have  to  the  principal, 
shouhi  the  legatees  die  without  issue,  in  which  case  the  prin- 
cipal of  the  legacies  would  not  be  payable.     Id.,  119 

7.  Where  the  legatee  released  part  of  the  property  charged  with 

the  legacy,  without  actual  notice  of  other  subsequent  encum- 
brances existing  thereon,  no  equity  arises  against  her  from 
the  release  in  favor  of  such  encumbrances.     Id.,  119 

8.  Where  three   farms  and    certain  woodlands    were   chargeable 

with  two  legacies,  and  the  legatee  E.  released  one  farm — 
Held,  that  such  released  farm  must  bear  its  due  proportion 
of  the  legacy  to  M.,  and  that  the  remaining  two  farms  and 
the  woodlands  must  bear  the  whole  of  E.'s  legacy,  and  so 
much  of  M.'s  as  was  not  borne  by  such  released  farm,  all  to 
be  estimated  according  to  their  respective  values  at  the  testa- 
tor's death.     Id.,  119 

9.  Where  land  was  devised  to  F.  W.,  on  condition  that  he  pay 

certain  specified  legacies — Held,  that  the  legacies  were 
charged  on  the  land,  and  that  he,  having  accepted  the  devise, 
was  bound  to  pay  them.     Horning  v.  Wiederspalen,  387 

10.  Under  the  following  bequest:     "I  give  and  bequeath  to  the 

children  of  M.  A.  Morris,  *  *  *  the  interest  &c.,  *  *  * 
during  their  lives  and  the  life  of  the  survivor  of  them  ;  after 
their  death,  said  stock  to  be  equally  divided  between  the 
children  of  M.  A.  Marsh  ;"  and  again,  "  in  case  of  the  death 
of  any  of  the  children  of  the  said  M.  A.  Marsh  or  M.  A. 
Morris,  before  coining  into  possession  of  any  of  the  legacies 
herein  bequeathed  to  them,  my  will  is  that  the  share  of  such 
deceased  should  go  to  his  or  her  issue,  if  any ;  if  none,  then 
such  share  is  to  be  equally  divided  among  the  survivors." 
M.  A.  Marsh  had  two  children,  H.  and  T.  H.  died,  leaving 
one  child. — Held,  that  H.  and  T.  took  as  a  class,  and  having 
come  into  possession  of  the  legacies  before  the  death  of  H., 
T.  was  entitled  to  the  whole  by  survivorship.  Harris  v. 
Tiehenor,  328 

11.  Kobert  L.  Stevens's  heirs-at-law  received  the  title  to  the  bat- 

tery in  trust  for  the  residuary  legatee,  Edwin  A.  Stevens,  to 
whom  it  would  have  gone  as  part  of  the  personal  estate,  had 
the  legal  title  been  vested  in  the  testator  at  tiie  time  of 
his  death.     Stevens  v.  Hhippen,  487 

12.  A  gift  of  personalty  to  the  state  of  New  Jersey,  "  at  the  dis- 

posal of  the  state,"  is  absolute,  although  its  delivery  may  be 
deferred  until  completion,  or  the  expenditure  thereon  of  an 
amount  specified  in  the  will.     Id.,  487 

See  Charity  ;    Distribution  ;    Husband  and  Wipe,  7  ;    In- 
terest, 1 ;  Wills,  5. 
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Lien. 

See  Attachment,  1 ;  Congress,  1 ;  Creditor's  Bill,  1 ;  De- 
cree, 7,  8,  9, 11 ;  Executors,  9 ;  Mechanics  Lien  ;  Mort- 
gage, 20  ;  Partition,  1 ;  Sales  of  Land  (Private),  1-3 ; 
Taxes,  4. 

Lost  Instrument. 

See  Evidence,  12 ;  Specific  Performance,  2. 

Lunatics. 

1.  In  an  inquisition  of   lunacy  the  jury  should  find  whether  the 

party  is  of  unsound  mind  or  not,  although  they  may  not  find 
that  he  is  a  lunatic  in  the  proper  sense  of  the  word.  Cono- 
ver's  Case,  330 

2.  In  proceedings  in   lunacy,  where   the  verdict   is   against   the 

weight  of  the  evidence,  the  court  will  either  set  aside  the 
verdict  and  order  a  new  commission,  or  will  take  measures 
to  protect  the  imbecile.     Lawrence's  Case,  331 

3.  After  consideration  of  the  evidence,  and  a  personal  examina- 

tion of  the  alleged  lunatic  in  this  case,  the  chancellor  set 
aside  the  verdict  and  ordered  a  new  commission.     Id.,  331 

See  Wills,  1,  4. 


M. 

Marshaling  Assets. 

See  Legacy,  8 ;  Mortgage,  14 ;  Setting  Aside  Saxes,  4. 

Master  and  Servant. 
See  Railroads,  19. 

Maxims. 

Expedit  reipublicce  ut  sit  finis  liiium 76 

Quicquid  plantalur  solo,  solo  cedet 454 

Sic  utere  tuo  ut  alienum  non  loidas 85 

See  Former  Recovery,  4. 

Mechanics  Lien. 

1.  The  twenty-third  section  of  the  mechanics  lien  law  [Rev.  p. 
673),  provides  that  mortgages  and  other  encumbrances  created 
and  recorded  or  registered  prior  to  the  commencement  of 
the  building,  shall  iiave  priority  over  all  subsequent  builders' 
liens  upon  the  lands  and  upon  the  erections  thereon,  ercept 
such  as  may  be  removable  as  between  landlord  and  tenant  etc. — 
Held,  that  this  exception  only  applies  to  sucii  buildings 
erected  by  tenants  on  leased  lands  as  are  by  law  removable 
as  between  landlord  and  tenant.     Heidelbach  v.  Jacobi,  544 
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2.  Where  a  mechanics  lien  claim  for  contract  work  and  materials 

stated  that  the  work  and  materials  were  done  and  furnished 
"  within  a  year  past,"  and  the  bill  of  particulars  sufficiently 
particularized  the  amount  and  kind  of  labor  and  materials, 
stating  the  price,  and  declaring  that  they  were  done  and 
provided  "  up  to  the  21st  of  November  last,"  and  by  contract 
— Held,  that  it  was  a  compliance  with  the  requirements  of 
the  mechanics  lien  law,  in  a  case  where  the  lien  is  claimed 
for  work  and  materials  done  and  provided  by  contract.  Cer- 
tainty to  a  common  intent  is  all  that  is  required  in  such  case. 
Williamson  v.  New  Jersey  Southern  R.  R.  Co.,  277 

3.  The  interruption  of  the  construction  of  a  building  on  account 

of  the  season  of  the  year,  though  it  be  for  months  at  a  time, 
will  not  prevent  a  mechanics  lien  from  attaching  from  the 
commencement  of  the  building,  if  the  construction  be  resumed 
without  change  of  design  and  there  is  no  evidence  of  an 
abandonment  of  the  intention  to  prosecute  the  work.  Man- 
hattan Life  Insurance  Co.  v.  Paulison,  304 

4.  The  limitation  of  the  curtilage  to  half  an  acre,  contained  in  the 

sixteenth  section  of  the  mechanics  lien  law,  applies  to  the 
case  where  there  has  been  no  designation  of  the  curtilage  by 
the  owner,  and  where  the  means  of  designation  by  map  do 
not  exist,  and  the  lien  claimant  is  left  to  designate  the  curtil- 
age.    Gerard  v.  Birch,  317 

5.  In  a  collateral  proceeding  the  judgment  ou  a  mechanics  lien 

claim  is  conclusive  as  to  the  extent  of  the  curtilage.     Id.,         317 

See  Mortgage,  3. 

Merger. 

A  second  mortgage  and  judgment  will  not  be  merged  by  a  sub- 
sequent conveyance  of  the  equity  of  redemption  to  the  holder 
of  them,  neither  of  them  being  canceled  of  record,  and  such 
encumbrancer's  interest  clearly  requiring  them  to  be  kept 
alive  ;  nor  is  the  fact  that  the  expressed  consideration  of  the 
deed  is  greater  than  the  amount  of  the  grantee's  mortgage 
and  judgment  evidence  of  any  intent  to  merge  ;  nor  can  lien- 
holders  intermediate  the  second  mortgage  and  judgment  and 
such  conveyance  set  up  sucli  merger  after  decree  pro  con.,  there 
being  no  such  allegation  in  the  bill  to  foreclose  the  first  mort- 
gage, nor  in  the  answer  of  a  prior  judgment  creditor.  Hop- 
pock  V.  Rainsey,  413 

Mines. 

1.  A,  being  lessee  of  mine  adjoining  mineral  lands  of  B,  sank 
a  shaft  on  the  latter  lands  without  authority,  and  through  it 
mined  a  large  quantity  of  the  ore  in  those  lands.     A,  having 
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exhausted  his  own  mine  and  being  about  to  abandon  it,  B, 
who  had  then  for  the  first  time  discovered  tlie  trespass,  re- 
quested permission  from  A  and  his  lessors  to  go  down  the 
shaft  in  order  to  make  an  inspection,  with  a  view  to  ascer- 
taining the  extent  of  the  injury,  which  was  refused.  He 
then  filed  his  bill  for  leave  to  make  the  inspection,  and  an 
injunction  requiring  A  and  his  lessors  to  permit  the  inspec- 
tion was  granted,  without  notice  to  any  of  them. — Held,  that 
it  was  properly  granted,  under  the  circumstances,  but  that, 
as  a  general  rule,  it  is  best  to  require  notice  of  application 
for  an  iwj unction  in  such  case,  in  the  meantime  enjoining  so 
far  as  may  be  necessary  to  preserve  the  status  quo.  Thomas 
Iron  Co.  v.  Allentown  Mining  Co.,  77 

2.  After  ceasing  to  work  his  mine  in  the  regular  way  (it  being 
worked  out),  A  proceeded  to  reduce,  for  the  sake  of  the  ore 
that  was  in  them,  the  pillars  supporting  the  roof,  thus  endan- 
gering the  falling  in  of  the  roof,  which  would  let  into  A's 
mine  the  waters  of  a  swamp  on  the  surface  of  the  ground 
over  that  mine,  from  which  those  waters  would  run  into  and 
flood  B's  mine,  where  A  had  worked  it.  On  supplemental 
bill  setting  up  these  facts  an  injunction  was  granted,  and,  after 
argument,  retained  till  the  hearing.     Jd.,  77 

Mistake. 

See  Accident. 

Mortgage. 

1.  A  presumption  of  payment  does  not  arise  from  the  fact  that  no 

interest  has  been  paid  on  a  mortgage  for  nineteen  years. 
Boon  V.  Pierpont,  7 

2.  A  mortgage  is  not  invalidated  by  a  misdescription  made  by  a 

scrivener,  where  the  j^remises  may  be  identified  by  the  ad- 
missions of  the  parties  themselves,  by  reference  thereto  in 
other  deeds,  and  by  an  actual  location  thereof  by  the  parties. 
Td.,  7 

3.  Where  a  vendee  entered  into  possession  under  an  agreement  to 

convey,  and  gave  a  purchase-money  mortgage  in  pursuance 
thereof,  such  mortgage,  although  not  delivered  until  a  house 
built  by  the  vendee  on  the  premises  was  nearly  finished,  is 
entitled  to  priority  over  a  mechanics  lien  thereon.  Paul  v. 
Hoeft,  11 

4.  By  virtue  of  an  agreement  made  subsequent  to  a  mortgage  with 

the  grantees  of  the  mortgagors,  a  railroad  company  claimed 
the  right  to  construct  approaches  to  their  tunnel,  over  lands 
and  railroad  track  covered  by  the  mortgage,  thereby  inflicting 
serious  damage,   and  proposing  to   allow   no   compensation 
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except  the  cost  of  the  alteration  at  the  crossing. — Held,  that 
such  right  would  not  be  determined  on  a  petition  for  an  in- 
junction to  prevent  the  injury,  filed  by  tlie  receiver  of  the 
mortgagors,  as  auxiliary  to  a  bill  to  foreclose,  where  tlie  re- 
spondents were  not  parties  to  such  bill.  They  should  be 
made  parties  in  order  that  the  question  may  be  directly  liti- 
gated.    Coe  V.  New  Jersey  Midland  Railway  Co.,  27 

5.  The  mortgagees  held,  under  the  circumstances,  not  estopped 

by  acquiescence.     Id.,  27 

6.  The  injunction  restraining  the  building  of  the  approaches  was 

modified  so  far  as  to  allow  the  construction  to  go  on,  on  con- 
dition that  the  respondents  make  and  pay  for  all  alterations 
in  the  petitioners'  track,  where  rendered  necessary  thereby, 
and  give  bond  to  pay  for  all  other  damage  inflicted,  includ- 
ing the  value  of  the  land  occupied,  preserving  to  the  peti- 
tioners the  use  and  benefit  of  their  drill-yard  &c.,  the  grade 
of  which  would  be  affected  by  the  raisnig  of  the  track  at  the 
crossing.     Id.,  27 

7.  Where  the  mortgage  has  been  recorded   in   full,  and  its  pro- 

visions require  that  the  trustees  should  have  an  estate  in  fee 
simple  in  order  to  execute  them,  the  record  is  notice  that  the 
mortgage  was  intended  to  pass  a  fee.  Randolph  v.  New  Jersey 
West  Line  R.  R.  Co.,  49 

8.  Where  a  railroad  company  mortgaged  its  main  line  of  railcoad 

from  the  eastern  terminus  thereof,  at  tJie  city  of  Newark, 
westerly  across  the  state  of  New  Jersey  to  the  western  termi- 
nus of  the  railroad,  at  the  Pennsylvania  state  line,  and  the 
lands  for  said  main  line  and  the  franchises,  acquired  and  to 
be  acquired,  pertaining  to  said  main  line — Held,  that  it  does 
not  embrace  lands  and  franchises  acquired  by  and  under  a 
subsequent  act  of  the  legislature  authorizing  an  extension  of 
the  road  from  Newark  easterly  to  the  Hudson  river.     Id.,         49 

9.  Presumptions  do  not  always  proceed  on  the  belief  that  the 

thing  presumed  has  actually  taken  place.     Downs  v.  Sooy,  55 

10.  A  mortgagor  who  comes  into  equity  for  relief  against  a  mort- 

gage on  which  no  payment  nor  claim  of  any  kind  has  been 
made,  nor  any  proceedings  taken  for  thirty  years,  is  entitled 
to  the  benefit  of  the  presumption  of  payment.     Id.,  55 

11.  Where  a  married  woman  gave  to  the  firm  of  which  her  hus- 

band was  a  member  her  note  for  his  indebtedness  to  such 
firm,  and  the  firm  endorsed  the  note  and  gave  a  mortgage  to 
secure  its  payment,  and  she  afterwards  voluntarily  paid  the 
note  and  took  an  assignment  of  the  mortgage — Held,  that 
she  has  no  claim  upon  the  mortgage.      Whitney  v.  Franklin,      126 

12.  If  such  mortgage  had  been  given  to  secure  an  indebtedness  of 
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the  firm  or  her  own  debt,  and  at  the  tkne  of  the  assignment 
nothing  was  due  upon  the  mortgage,  it  would  have  no  valid- 
ity ;  for,  having  been  satisfied,  it  was  not  in  the  power  of  the 
mortgagee  to  give  it  validity  without  the  consent  of  the  mort- 
gagors.    Id.,  126 

13.  The  statute  (Rev.  p  117  \  73)  allowing  an  absent  defendant  to 

enter  an  appearance  before  the  sale  of  the  premises  under 
foreclosure,  and  thereupon  authorizing  a  supersedeas  to  be 
issued,  is  not  mandatory.  To  justify  the  interference  of  the 
court,  such  party  ought  to  show  surprise  and  merits.  Ho)~ner 
Vfc  Corning,  254- 

14.  A  complainant,  in  foreclosing,  is  not  bound  to  resort  to  funds 

in  the  hands  of  a  receiver,  alleged  by  another  defendant  to 
be  primarily  liable  for  the  mortgage  debt,  even  if  that  fact 
were  proved;  nor  to  wait  until  alleged  equities  between  the 
receiver  and  such  defendant  are  settled.     Id  ,  254 

15.  As  between  a  mortgagee   and   an   execution  creditor,  rolling 

stock  of  a  railroad  company,  mortgaged  with  the  railroad,  is 
part  of  the  realty.  Williamson  v.  New  Jersey  Sovihem  R.  R. 
Co.,  '  277 

16.  Where  the  rolling  stock  is  mortgaged  with   the  road  and  is 

fixtures  necessary  to  the  operation  of  the  road,  the  necessity 
which  exists  to  use  it  in  order  to  use  the  real  estate  itself, 
the  peculiar  connection  between  the  rolling  stock  and  the 
road,  are  themselves — if  it  be  conceded  that  such  stock  is 
personal  property — sufficient  reasons  for  holding  that  the 
provision  of  the  act  concerning  mortgages,  requiring  imme- 
diate delivery  and  continued  possession  of  chattels  mortgaged, 
or  filing  instead  thereof,  is  inapplicable  to  such  mortgages. 
Id.,  TtT 

17.  The  fact  that  the  mortgagee  of  chattels  had  taken  possession 

of  them  undfr  his  mortgage,  before  the  judgment  creditor 
recovered  his  judgment,  will  not  give  validity  to  the  mort- 
gage as  against  the  latter,  if  the  mortgage  was  not  filed 
according  to  the  provision  of  the  act  concerning  mortgages, 
and  there  were  not  immediate  delivery  and  continued  posses- 
sion of  the  goods,  according  to  the  provision  referred  to.    Id.,  277 

18.  A  mortgage  of  after-acquired   property  can  only  attach  itself 

to  such  property  in  the  condition  in  which  it  comes  to  the 
mortgagor's  hands.  If  it  is  already  subject  to  mortgages  or 
other  liens,  the  general  mortgage  does  not  displace  them, 
though  they  may  lie  junior  in  point  of  time.  It  only  at- 
taches to  such  interest  as  the  mortgagor  acquires.     Id.,  277 

19.  The  claim  of  employees  of  a  railroad  company  under  the  second 

section  of  the  act  "  for  the  relief  of  citizens  on  the  line  of  any 
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railroad  that  has  or  may  hereafter  fail  to  operate,"  will,  where 
tlie  property  is  subject  to  encumbrance  existing  when  the  act 
became  a  law,  be  subject  to  such  encumbrance.     Id.,  277 

20.  The  unauthorized  -cancellation  of  record  of  a  mortgage  by  the 

clerk  or  register,  without  the  knowledge  or  consent  of  the 
mortgagee,  will  not  affect  the  rights  of  the  latter  under  the 
mortgage,  even  as  against  a  bona  fide  purchaser  of  the  mort- 
gaged premises  with  notice  of  the  mortgage,  though  he  has 
no  notice  that  the  cancellation  was  unauthorized,  and  pre- 
sumed, from  the  certificate  of  cancellation,  that  the  lien  of 
the  mortgage  was  extinguished.     Harris  v.  Cook,  345 

21.  A  mortgage  may  be  assigned  by  delivery  merely.     Id.,  345 

22.  Where  the  holder  of  the  first  of  two  mortgages  upon  a  lot  of 

land,  brought  suit  in  this  court  on  his  mortgage  for  foreclos- 
ure and  sale  of  the  mortgaged  premises,  and  they  were  sold 
accordingly,  but  the  the  holder  of  the  second  mortgage, 
though  the  assignment  to  him  was  duly  recorded  when  the 
suit  was  brought,  was  not  made  a  party  to  the  suit. — Held, 
that  the  holder  of  the  latter  mortgage  might  maintain  a  suit 
to  foreclose  upon  his  morigage.    Atwuier  v.  West,  361 

23.  The  first  mortgagee  in  this  case  was  not  allowed   to  recover 

the  amount  c>f  certain  municipal  assessments  upon  the  prem- 
ises, paid  by  him  after  his  purchase  at  the  sheriff's  sale 
under  his  foreclosure,  because  said  assessments  were  illegal, 
and  the  payment  thereof  might  have  been  successfully  re- 
sisted.    Id ,  361 

24.  Where  a  mortgage  provided  that  the  mortgagee  should  release 

parts  of  the  mortgaged  premises,  on  request  of  the  mortgagor 
or  his  heirs  or  assigns,  on  receipt  of  not  less  than  $300  an 
acre — Held,  that  the  liability  of  the  mortgagor  to  pay  defi- 
ciency was  not  affected  by  the  fact  that  the  mortgagee,  in  the 
absence  of  notice  of  the  assumption  of  the  mortgage  debt  by 
a  grantee  of  the  mortgagor,  and  in  the  absence  also  of  any 
notice  not  to  release  for  a  less  sum  than  $300  per  acre,  had 
released,  at  the  request  of  the  grantee,  parts  of  the  premises 
at  less  than  that  rate,  it  not  appearing  that  the  price  received 
was  less  than  the  full  value.      Woodruff  v.  Stickle,  549 

25.  The  price  fixed  in  the  mortgage  was  for  the  protection  of  the 

mortgagee.     Id.,  549 

See  Agent,  1 ;  Attachment,  2 ;  Eminent  Domain,  2,  3  ;  Evi- 
dence, 11,  13;  Forfeiture;  Husband  and  Wife,  1-3; 
Interest,  5;  Merger;  Parties,  8-10;  Practice,  2,  3; 
Eeceiver,  3;  Bales  of  Land  (Private),  1,  2;  Setting 
Aside  Sales,  0,  7  ;  Taxes,  3 ;  Usury,  4,  5,  6. 
42 
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Municipal  Corporations. 

1.  When,  by  legislative  grant,  the  location   and  construction  of 

sewers  is  couiiuitted  to  the  judgment  of  municipal  authorities, 
so  long  as  they  keep  within  their  powers  and  do  not  abuse 
them,  their  acts  are  not  subject  to  judicial  revision.  Sloud- 
inger  v.  Newark,  187 

2.  If  land  be  dedicated  to  the  public  for  the  purposes  of  a  street. 

and  it  is  accepted,  the  public  right  is  complete,  and  the  land 
may  be  appropriated  to  any  use  to  which  a  street,  acquired  in 
any  other  mode,  can  lawfully  be  put.     Id.,  187 

3.  The  streets  of  a  city  may  be  lawfully  used  for  ti>e  construction 

of  sewers,  whether  the  public  right  was  acquired  by  condem- 
nation or  dedication.     Id.,  187 

4.  The  common  council  of  the  city  of  Newark,  having  the  power 

10  construct  drains  and  sewers  whenever  the  public  good  re- 
quires it,  and  to  provide  generally  for  the  protection  and  main- 
tenance of  the  health  of  the  city,  may  lawfully,  and  without 
compensation  to  the  owners  of  the  fee,  use  the  streets,  not 
only  for  the  purposes  of  an  ordinary  sewer,  but  also  for  the 
drainage  of  any  stagnant  or  running  water,  whenever  the 
public  health,  comfort  or  convenience  will  be  thereby  pro- 
moted. Id.,  446 
See  Mortgage,  23. 

N. 

Name. 

See  Corporation,  1 ;  Partnership,  2,  3  ;  Pleading,  1,  6. 

Ne  Exeat. 

See  Jurisdiction,  1,  2. 

Notice. 

See  Legacy,  7  ;   Mines,  1 ;   Mortgage,  7  ;   Practice,  9,  10 ; 
Sales  of  Land  (Private),  2;   Setting  Aside  Sales,  2. 

o. 

Orphans  Court. 

See  Assignment  for  Benefit  of  Creditors  ;  Executors,  3, 7. 


P. 
Parties. 

L  When  an  objection,  for  want  of  necessary  parties,  is  taken  for 
the  first  time  at  the  final  hearing,  the  suit  will  not  be  arrested 
unless  the  detriment  to  such  omitted  parties  that  would  be 
done  by  proceeding  to  a  decree  would  be  of  a  serious  charac- 
ter, or  unless  the  decree  itself  would  be  of  no  value  to  the 
complainant.      Wood  v.  Stover,  248 
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2.  The  suit  was  to  re-instate  a  mortgage  which,  it  was  said,  had 

been  canceled  by  fraud ;  in  the  progress  of  tlie  ovidenc^  it 
appeared  that  when  the  bill  was  tiled  the  title  had  been  con- 
veyed, by  an  unrecorded  deed,  to'a  person  who  was  not  joined 
as  a  defendant,  who  had,  pending  the  suit,  conveyed  to  an- 
other person,  who  likewise  was  not  a  defendant,  but  who  had 
taken  title  with  knowledge  of  the  pendency  of  the  suit. — Held, 
that  the  suit  should  proceed  to  a  final  decree  between  the 
parties  who  were  present.     Id.,  248 

3.  Where  a  tenant  in  common  of  the  equity  of  redemption  has 

not  been  made  a  party  to  foreclosure  proceedings,  her  subse- 
quent written  consent  to  be  made  and  treated  as  a  party,  and 
to  execute  a  release  of  her  interest  to  tlie  purchaser  under  the 
foreclosure,  is  not  equivalent  to  being  actually  a  party,  and, 
as  such,  included  in  the  decree.      Walbridge  v.  English,  266 

-4.  Where  a  bill  was  filed  by  husband  and  wife  in  respect  to  the 
wife's  separate  estate,  objections  to  the  joinder  of  the  husband 
as  co-complainant  with  his  wife,  made  on  the  final  hearing, 
will  not  prevail.  An  amendment  would  be  ordered.  Pauli- 
son  V.  Van  Iderdine,  306 

6.  The  sheriff  who  holds  an  execution  at  law  is  not  a  necessary 
party  to  a  suit  in  this  court  to  stay  proceedings  thereunder. 
Smalley  v.  Line,  348 

6.  The  purchaser  of  an  estate  by  the  curtesy  at  sheriflf's  sale,  under 

execution  against  a  surviving  husband,  may  file  a  bill  to  cor- 
rect a  mistake  in  the  description  of  the  premises.  Vander- 
beeh  v.  Perry,  367 

7.  Where  tlie  premises  had  been  conveyed  by  J.  (the  tenant  by 

the  curtesy)  and  his  wife  to  B.,  and  reconveyed  by  B.  and  his 
wife  to  J.'s  wife — Held,  that  B.  and  his  wife  were  necessary 
parties  to  a  bill  for  reforming  the  deed.     Id.,  367 

■8.  On  bill  to  foreclose  a  first  mortgage  on  lands,  the  holders  of  all 
encumbrancps  existing  at  the  time  of  commencing  tlie  suit 
must  be  made  parties.     Onuld  v.  Wheeler,  541 

9.  Where  it  appeared  on  the  final  hearing  that  a  mortgagee,  whose 
encumbrance  was  subsequent  to  that  of  the  complainant,  was 
not  a  party,  the  suit  was  stayed  to  bring  iiim  in.     Id.,  541 

10.  In  a  suit  to  foreclose  a  mortgage  on  a  railroad,  it  appeared  that 

the  owners  of  the  bunds  who,  with  the  trustee,  were  com- 
plainants, held  them  as  collateral  security  only  for  a  debt  less 
than  the  amount  of  the  bonds. — Held,  that  the  assignor  should 
be  a  party.     Ackerson  v.  Lodi  Branch  R.  R.  Co.,  542 

11.  A  bill  to  foreclose  a  mortgage  had  been  filed,  and  also  a  cross- 

bill iiy  the  owner  of  the  mortgaged  premises,  setting  up  that 
the  mortgagee  had  received  certain  stock  as  collateral  to  the 
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mortgage,  and  praying  that  he  might  be  compelled  to  have 
recourse  thereto  before  proceeding  in  the  foreclosure — Held, 
that  one  claiming  a  prior  lien  on  such  stock,  by  virtue  of  an 
attachment  issued  in  ai»other  state,  might  be  admitted  as  a 
party.     Dodge  v.  Ftdler,  578 

See  Appeal,  2  ;  Ckeditor's  Bill,  2 ;  Decree,  9  ;   Mortgage, 
4,  22  ;  Setting  Aside  Sales,  6,  7. 

Partition. 

1.  A  voluntary  partition   made  by  tenants  in  common  will  not 

prevail  against  the  lien  of  a  judgment  against  one  of  such  co- 
tenants  rendered  prior  to  such  partition.     Emson  v.  Polhemus,  439' 

2.  Such  voluntary  partition  cannot  be  validated  in  equity  against 

a  purchaser  at  the  sheriff's  sale  under  such  judgment.     Id.,      439 

3.  A  bill  contained  a  prayer  for  general  relief,  and  also  an  alterna- 

tive prayer  that  a  voluntary  partition  might  be  established  as 
against  a  judgment  creditor,  or  that  equity  would  so  direct 
proceedings  pending  at  law  as  to  set  off  in  severalty  to  the 
purchaser  at  the  sheriff's  sale  under  the  judgment  the  part 
assigned  to  the  defendant  in  the  voluntary  partition. — Held, 
that  the  reversal  of  a  decree  sustaining  the  voluntary  parti- 
tion does  not  preclude  equitable  relief  by  making  the  oarti- 
tion  in  this  court.     Polhemus  v.  Emson,  576- 

See  Practice,  4,  5. 

Partnership. 

1.  The  joint  prosecution  of  a  lawsuit  does  not  create  a  partnership 

between  the  parties,  as  to  the  subject  matter  in  dispute.  As 
to  the  parties  themselves,  a  partnership  cannot  be  formed  by 
implication  or  operation  of  law.     Wikon  v.  Cobb,  177 

2.  A  partnership  decreed  to  have  existed  between  three  brothers, 

all  past  their  majority,  in  a  business  carried  on  by  them  in 
the  name  of  R.  Brothers,  but  claimed  by  the  father  and  one 
of  the  brothers  to  have  been,  notwithstanding  the  firm  name, 
the  business  of  the  fatiier  alone.  The  father  and  the  last- 
mentioned  brother  insisted  that  the  comphtinants  worked  for 
their  father  in  the  business,  in  consideration  of  their  support 
and  pocket-money  alone,  and  under  a  sort  of  family  arrange- 
ment. Ratzer  v.  Ralzer,  136 
8.  In  the  absence  of  any  agreement  as  to  the  interests  of  the  part- 
ners, a  partnership  is  presumed  to  have  been  carried  on  for 
the  joint  interest  of  the  partners,  and  each  is  entitled  to  an 
equal  share  of  the  profits  with  tiie  others.  So,  too,  the  fact 
that  the  business  is  carried  on  in  the  names  of  the  persons  by 
whom  it  is  conducted,  raises  the  presumption  that  it  is  their 
business.     Id.,                                                                                 13& 
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4.  When  a  partner  fraudulently  misappropriates  the  naoney  of 

his  firm,  and  purchases,  in  his  own  name,  real  estate  and  poli- 
cies of  life  insurance  with  firm  funds,  he  will,  in  equity,  be 
charged  by  construction  as  a  trustee  for  the  partnership. 
Shaler  v.  Trowbridge,  595 

5.  Where  all   the  premiums  are  paid  with  parteership  moneys, 

it  makes  no  difference  that  the  fraud-doer,  in  his  lifetime, 
changed  the  life  policies  so  as  to  make  them  payable  to  his 
wife.  She,  having  paid  no  consideration  for  them,  will  be 
charged  as  a  trustee  for  the  firm,  and  will  be  permitted  to 
derive  no  benefit  from  them.     Id.,  595 

See  Debtor  and  Creditor,  2 ;  Evidence,  5 ;  Pleading,  6. 

Pasnnent. 

See  Agent,  1 ;  Bills  and  Notes,  1,2;  Debtor  and  Credi- 
tor, 1,  2;  Insurance,  1-4;  Mortgage,  1,  9,  10,  11. 

.Pleading. 

1.  The  omission  of  defendants'  names  from  the  prayer  for  answer, 

cannot  be  taken  advantage  of  by  general  demurrer.  Boon  v. 
Pierponl,  7 

2.  Demurrer  overruled,  with  leave    to   amend,  unless    complain- 

ants, within  ten  days,  amend  their  bill  by  inserting  defend- 
ants' names  in  tlie  prayer  for  answer.     Id.,  7 

3.  Kule  1,  requiring  "  that  every  bill  shall  be  signed  by  counsel," 

does  not  extend  to  answers.  Freehold  Mutual  Loan  Associa- 
tion V.  Brown,  ,  42 

4.  An  answer  signed   by  a  solicitor  will  not  be  taken  from  the 

files  because  not  signed  by  counsel.     Id.,  42 

5.  That  premises  were  ordered  to  be  sold  in  parcels,  is  not  a  de- 

fence to  the  suit  that  may  be  raised  by  plea,  answer  or  de- 
murrer. If  such  order  be  erroneous,  application  should  be 
made  to  the  chancellor  to  so  amend  the  final  decree  as  to 
protect  the  rights  of  the  party.     Horner  v.  Corning,  254 

6.  A  signature  to  a  bill  in  the  firm  name  of  two  counselors,  who 

are  in  partnership,  is  a  compliance  with  the  rule  requiring 
all  bills  to  be  signed  by  counsel.     Hampton  v.  Coddington,       557 
See  Abatement  ;  Appeal,  3,  4;  Evidence,  7,  8  ;  Former  Re- 
covery, 1,  2;  Injunction,  2;  Partition,  3;  Practice,  2. 

:Pledge. 

1.  A  person  holding  stock  in  a  fiduciary  capacity,  has,  prima  facie, 
no  right  to  pledge  it  to  secure  a  debt  growing  out  of  an  inde- 
pendent transaction  unconnected  with  the  trust ;    and  who- 
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ever  takes  it  as  security  for  such  a  debt,  does  so  at  his  own 
peril.     Prall  v.  Tilt,  479 

See  Executors,  1,  2;  Parties,  11. 

Practice. 

1.  Wliere  a  decree  reserves  further  directions  and  equity  until 

the  corning  in  of  the  master's  report,  the  cause  should  be  set 
down  for  hearing  on  the  equity  reserved.  Ruckman  v.  Decker,       5' 

2.  The  question  whether  the  mortgagee  should,  in  a  suit  for  fore- 

closure of  the  mortgage,  account  for  rents  and  profits  of  the 
mortgaged  premises,  should  be  raised  in  the  pleadings.  If 
not  so  raised,  the  master,  under  an  order  of  reference,  ought 
not,  at  least  in  the  absence  of  special  directions,  to  entertain 
it.     Wycoffv.  Combs,  40' 

3.  When  the  person  liable  for  a  decree  for  deficiency  does  not 

appoar  in  the  cause,  it  is  the  practice,  after  calculation  of  the 
amount,  to  award  execution  for  the  deficiency,  without  notice 
of  the  motion.     While  v.  Zusl,  107 

4.  A  defendant  (not  a  solicitor)  appeared  iu  a  suit  for  partition 

on  behalf  of  himself  and  his  wife,  and  in  writing  consented, 
for  both,  to  an  order  of  reference,  although  they  had  answered 
and  the  cause  had  not  been  set  down.  They  both  appeared 
before  the  master,  on  the  reference,  and  were  not  only  present 
at  the  taking  of  the  testimony  there,  but  were  themselves  ex- 
amined, on  their  own  behalf,  as  witnesses. — Held,  that  the 
objection  of  irregularity  could  not  avail  them.  Smith  v. 
Frenche,  115' 

5.  Such  objection  is  not  a  ground  of  exception  to  the  report.    Id.,  115 

6.  When  exceptions  to  a  master's  report  may  be  filed.     Hoppock 

v.  Ramsey,  166- 

7.  Where  a  defendant  intentionally  neglects  to  make  a  defence 

within  the  time  prescribed  by  law,  his  application  to  set  aside 
a  final  decree  in  order  to  let  him  in  to  defend,  is  addressed 
to  the  extreme  favor  of  the  court,  and  will  not  be  granted 
unless  it  rests  in  the  clearest  equity.     Boynlon  v.  Sandford,        184 

8.  A  defendant  who  seeks  to  set  up  a  defence  by  grace,  and  not 

of  right,  must  show  that  he  has  an  equitable  defence.     Id.,       184- 

9.  It  is  no  proof  that  the  efforts  of  a  solicitor  fell  short  of  "  dili- 

gent and  careful  iiKjuiry"  that  he  omitted  to  send  a  notice 
of  a  foreclosure  suit  addressed  to  a  defendant  at  a  place  desig- 
nated as  his  residence  in  a  deed  made  fifteen  years  ago. 
Leonard  v.  New  York  Bay  Co.,  192 

10.  That  a  notice  sent  to  an  absent  defendant  was  not  delivered  to 
her  on  account  of  her  illness,  cannot  aflTect  the  complainant. 
Horner  v.  Corning,  254» 
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11.  A  reference  to  a  master  was  made  by  consent  of  complainant 

and  the  answering  defendants,  and  the  order  of  reference 
directed  that  notice  of  the  reference  be  given  to  all  the 
defendants  in  the  suit. — Held,  that  the  order  did  not  give 
leave  to  a  defendant  against  whom  there  was  a  decree  pro 
confesso,  to  come  in  before  the  master  and  set  up,  under  the 
reference,  a  claim  which  ought  to  have  been  set  up  by 
answer.     Kuhl  v.  Martin,  370 

12.  Where  the  sum  deposited  in  court  was  $8,000,  and  the  amount 

of  complainant's  damages  ^^,000— Held,  that  upon  the  pay- 
ment of  $5,000,  with  interest  and  costs,  the  balance  could  not 
be  retained  for  the  faithful  performance  of  the  other  require- 
ments of  the  decree,  viz.,  building  and  maintaining  a  way 
and  bridge.     Carpenter  v.  Easton  &  A.  R.  R.  Co.,  390 

13.  A  master  nuist  perform  the  duties,  under  an  order  of  reference, 

in  person — neither  his  authority  nor  his  duty  can  be  dele- 
gated.    Stone  V.  Stone,  409 

14.  As  a  general  rule,  when  the  defendant  is  nonresident,  and  juris- 

diction must  be  acquired  by  publication,  it  should  be  made 
in  the  counties  where  the  parties  resided  when  the  desertion 
took  place.     7c/.,  409 

15.  A  complainant  who  procures  an  order  of  publication,  directing 

an  improper  or  insufficient  publication  to  be  made,  takes  it 

at  his  peril.     Id.,  409 

16.  Where  a  conveyance  of  lands  was  made  by  a  grantor  upon  the 

same  day  that  a  judgment  was  recovered  against  him,  and 
there  is  no  allegation  in  the  pleading,  nor  any  proof  in  the 
cause,  to  show  that  the  recovery  of  the  judgment  preceded 
the  conveyance  by  a  fractional  part  of  a  day,  or  vice  versa,  a 
master's  report  that  the  judgment  is  entitled  to  priority, 
should  be  sent  back  for  further  proofs.  Hoppock  v.  Ramsey,  413 
See  Appeal,  4-6;  Divorce,  1,  3,  9;  Eminent  Domain,  3; 
Evidence,  9,  10 ;  Execution  ;  Executors,  3-7 ;  Juris- 
diction, 1,  2;  Lunatics,  1-3;  Mortgage,  13;  Re- 
ceiver, 1. 

Presumption. 

See  Mortgage,  1,  9,  10 ;  Partnership,  3;  Trusts,  2. 

Priority  of  Lien. 

See  Lien  ;  Mortgage,  3,  17-19;  Practice,  16. 
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R. 
Railroads. 

1.  A  switch  was  built  by  the  Midland  Railway  Company  for  the 

joint  convenience  and  use  of  a  mining  company  and  the 
Midland  Railway  Companj',  under  an  agreement  which  ex- 
pressly excepted  a  certain  part  from  the  use  of  the  mining 
company.  The  assigns  of  the  mining  company  claim  the 
right  to  use  such  excepted  part. — Held, 

(1)  That  a  mere  use  by  the  permission  of  the  Midland 
Railway  Company  conferred  no  right. 

(2)  Nor  is  sucli    switch  "a  public  highway"  within   the 
meaning  of  the  charter  of  the  Midland  Railway  Company. 

(3)  Nor  does  the  fact  that  the  Midland  Railway  Company 
built  such  switch  without  legislative  authority,  give  the  assigns 

a  right  to  use  it.     Coe  v.  New  Jersey  Midland  Railway  Co.,         100 

2.  Those  who  have  guaranteed  the  payment  of  a  debt,  for  failure 

to  pay  which  relief  is  sought  imder  the  fifty-seventh  section 
of  the  act  respecting  railroads  and  canals,  are,  on  payment 
of  the  debt,  entitled  to  the  benefit  of  that  section,  as  creditors 
in  respect  of  the  debt  so  paid,  notwithstanding  the  fact  that 
they  have  guaranteed  the  payment  thereof.  Pennsylvania 
R.  R.  Co.  V.  Pemberton  R.  R.  Co.,  338 

3.  The  seventh  section  of  the  defendant's  charter  plainly  gives  a 

mortgage  lien  for  condemnation  money,  such  as  its  terms 
import,  and  this  court  is  the  proper  forum  in  which  to  en- 
force it.     Frelingkuysen  v.  Central  R.  R.  Co.,  386 

4.  For  a  consideration  graduated  by  the  amount  of  business  done, 

the  E.  R.  Co.  granted  to  the  N.  J.  M.  R.  Co.  necessary  ter- 
minal facilities  for  passengers,  baggage,  mail  and  express 
goods,  at  the  passenger  station  of  the  E.  R.  Co.  at  N.  Y.  and  J. 
C.  &c.,  and  the  right  to  use  its  turn-tables,  yards,  depots  and 
engine-houses  at  L.  D.,  and  agreed  to  furnish  suitable  offices 
for  the  local  agents  and  clerks  of  the  N.  J.  M.  Co.  at  C  street, 
N.  Y. — Held,  that  the  expenses  incident  to  furnishing  the 
facilities  stipulated  for  were  to  be  borne  entirely  by  the  E.  R. 
Co.     Elmira  Rolling  Mill  Co.  v.  Erie  Railtiay  Co.,  400 

See  Decbee,  1 ;  Emlnext  Domain,  1-3 ;  Mortgage,  4,  6,  8,  15, 
16,  19;  Street  Railway;  Taxes,  1. 

Receiver. 

1.  The  court  will  consider  specific  complaints  of  maladministra- 
tion against  a  receiver,  notwithstanding  the  irregularity  of 
the  method  by  which  they  are  brought  to  its  notice;  e.  g.,  by 
way  of  petition  under  an  order  for  leave  to  answer  &c.,  in 
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Receiver — Continued. 

tlie  name  of  the  receiver  in  a  foreclosure  suit.  Coe  v.  New 
Jersey  Midland  R  JR.  Co  ,  31 

2.  Who  may  not  be   appointed   receivers  of   insolvent  corpora- 

tions. Freeholders  of  Middlesex  Co.  v.  State  Bank  of  New 
Brunsviick,  166 

3.  After  bill  for  foreclosure,  a  first    mortgagee   is   entitled  to  a 

receiver,  where  he  shows  that  he  has  no  personal  security 
for  his  debt ;  that  the  premises  are  an  insufficient  security; 
that  tlie  mortgagor  has  not  paid  the  interest,  and  that  he  has 
not  paid  th^  taxes  on  the  premises,  whereby  a  lien  has  been 
created  paramount  to  that  of  the  mortgage,  and  which  may, 
if  not  itself  extinguished,  extinguish  the  mortgage.  Maho7i 
V.  Crothen,  5&J 

See  Mortgage,  1  i. 

Heforming  Instruments. 

1.  A  mortgage   deed   to  trustees   for   bondholders,  from   which 

words  of  inheritance  have  been  inadvertently  omitted,  will 
be  reformed  as  against  subsequent  encumbrancers  and  pur- 
chasers with  notice.  Randolph  v.  New  Jersey  West  Line  R. 
R.  a.,  49 

2.  One  who  seeks  to  have  a  deed  reformed  on  the  ground  of  mis- 

take, must  be  able  not  only  to  show  that  a  mistake  has  been 
made,  but  also  what  it  is,  and  must  establish  it  to  the  satis- 
faction of  the  court.     Flaacke  v.  Jersey  City,  110 

3.  Where  deeds  were  so  drawn  as  to  include  a  part  of  a  street,  re- 

formation sought  on  allegations  of  a  prior  verbal  agreement 
that  the  grantor  should  be  paid  for  the  lands  within  the  lines 
of  the  street,  refused  on  the  ground  that  the  proof  of  such 
agreement  was  not  satisfactory  ;  and  injunction  to  restrain  a 
municipal  corporation  from  using  such  deeds  as  evidence  of 
dedication  denied.     Id.,  110 

4.  If  such  verbal  agreement  should  be  established,  it  would  not 

afli'ect  a  subsequent  bonh  fide  purchaser  for  value  without 
notice.     Id.,  110 

See  Evidence,  6  ;  Parties,  6. 

Release. 

See  Legacy,  7,  S  ;  Mortgage,  24,  25 ;  Parties,  3. 

Relief  against  Judgment. 

1.  If  a  defendant  in  a  judgment  at  law  has  had  a  fair  opportunity 
to  be  heard  upon  a  defence  over  which  the  court  had  full 
jurisdiction,  equity  will  not  enjoin  the  enforcement  of  such 
judgment  simply  on  the  ground   that  it  is  unjust,  even  if 
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Relief  against  Judgment — Continued. 

convinced  tliat  tlie  court  of  law  committed  an  error.     Holmes 

V.  Steele,  173 

2.  A  written  contract  relating  to  the  matter  in  controversy,  made 

b_v  a  former  agent  of  the  appellants,  and  not  produced  at  the 
trial  because  the  appellants  were  ignorant  of  its  existence, 
is  material,  within  the  rule  requiring  newly-discovered  evi- 
dence, as  a  ground  of  relief,  to  be  material.  Cairo  and  Fulton 
R.  B.  Co.  V.  Titus,  269 

3.  The  possession  and  concealment  of  such  contract  at  the  trial, 

by  the  counsel  of  the  respondents,  exonerates  the  appellants 
from  the  charge  of  laches,  notwithstanding  such  former 
agent  was  a  witness  for  the  respondents,  and  the  fact  of  the 
existence  of  the  contract  might  have  been  elicited  from  him 
on  cross-examination.     Id.,  269' 

Removal  of  Cause. 

1.  The  act  of  congress  of  March  3d,  1875,  provides  that  the  peti- 

tion for  the  removal  of  a  cause  from  a  state  court,  shall  be 
filed  in  the  state  court  "  before  or  at  the  term  at  which  the 
cause  could  be  first  tried,  and  before  the  trial  thereof." — 
Held,  that  as  applied  to  a  cause  in  equity,  the  limitation  is 
to  the  first  term  at  which  the  cause  can,  on  due  notice,  be 
regularly  set  down  for  hearing,  and  before  the  hearing  shall 
have  taken  place.      Wanner  v.  Sisson,  117 

2.  If  it  could  have  been  then  heard,  the  fact  that  it  was  not  heard 

makes  no  difference.     Id.,  117 

Rules  of  Chancery. 

Kule  169— Stone  v.  Stone 409,  410 

Kule  187— Wauters  v.  Van  Vorst 103,  105^ 

See  Divorce,  9. 

s. 

Sale  of  Chattels. 

Where,  on  a  sale  of  chattels,  the  delivery  of  security  for  the  price 
was  to  be  simultaneous  with  the  delivery  of  the  goods,  and 
by  fraud  the  vendor  was  induced  to  accept  a  worthless  se- 
curity instead  of  the  valuable  one  for  which  he  had  stipu- 
lated, and  he  had  not  waived  his  right  to  the  security  to 
which,  by  the  contract,  he  was  entitled — Held,  that  he  might 
rescind  the  contract  of  sale  at  any  time  after  discovery  of 
the  fraud,  no  innocent  third  parly  having  become  interested 
in  the  property  before  he  gave  notice  of  his  intention  to 
rescind,  and  it   not   appearing   that  any  injustice  would  be 
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done  to  the  wrong-doer  by  allowing  the  rescission.     William- 
son V.  Neiv  Jersey  Southern  R.  R.  Co.,  277 
See  ExECUTOKS,  10. 

Sale  of  Land  (Privatej. 

1.  In  a  suit  for   foreclosure   and   sale   of   mortgaged   premises, 

brought  on  a  mortgage  given  for  part  of  the  purchase-money, 
but  not  given  until  after  the  grantee  had  put  another  mort- 
gage on  the  property,  the  complainant  set  up,  in  the  testi- 
mony on  the  hearing,  a  claim  to  priority  over  the  other 
mortgage,  on  the  ground  of  vendor's  lien.  It  appeared  that 
the  complainant's  mortgage  was  the  result  of  proceedings  to 
enforce  his  vendor's  lien,  instituted  after  the  giving  of  the 
other  mortgage  (of  the  existence  of  which  mortgage,  how- 
ever, he  was  unaware). — Held,  that  the  complainant  did  not, 
under  the  circumstances,  waive  his  vendor's  lien  by  taking 
a  mortgage  for  the  unpaid  purchase-money.  Ledos  v.  Kup- 
frian,  161 

2.  It  is  not  necessary,  in  order  to  establish  a  vendor's  lien  against 

a  mortgagee  of  the  premises  whose  mortgage  was  given  by 
the  grantee,  that  the  mortgagee  should  have  had  notice  of 
the  existence  of  the  lien  when  he  took  his  mortgage ;  it  is 
enough  if  he  knew  that  the  purchase-money  was  unpaid. 
Id.,  161 

3.  The  real  question,  the  validity  of   the  vendor's  lien,  having 

been  litigated  between  the  parties  in  the  suit,  an  amendment 
would  be  allowed  so  as  to  present  the  question  properly  in 
the  pleadings.     Id.,  ,  161 

See  Accident;    Cancellation  of  iNSTRUJiENTa ;    Specific 
Performance. 

Sale  of  Land  (Public). 

1.  The  act  of  a  sheriff  in  adjourning  a  sale  under  foreclosure 

proceedings,  is  not  a  judicial  act,  nor  in  any  way  forl)idden 
by  the  "  Act  in  relation  to  legal  holidays."  P.  L.  of  1876 
p.  73.     White  v.  Zust,  107 

2.  When  the  day  (not  a  legal  holiday)  fixed  for  the  sale  of  mort- 

gaged premises  is  afterwards  appointed  a  legal  holiday,  the 
sheriff  should  adjourn  the  sale.  In  such  case,  the  advertise- 
ment is  not  rendered  invalid.     Id.,  107 

3.  Where  a  defendant  stands  by  and    permits  a  sheriff   to   sell 

several  separate  lots  of  land  as  one  tract,  without  objection, 
he  cannot  afterward  object  because  they  were  not  sold  in 
parcels.     Holmes  v.  Steele,  173 

4.  If  a  sale  of  land  be  made  on  foreclosure  by  a  bailiff  infor- 
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mally  appointed,  and  the  sheriff,  in  conformity  thereto,  exe- 
cutes a  deed  to  the  purchaser,  such  deed  will  transfer  the 
title,  and  will  be  good  in  a  collateral  proceeding  as  the  act  of 
an  officer  de  facto,  but  will  be  set  aside,  on  a  direct  applica- 
tion to  the  chancellor  in  the  course  of  the  same  proceeding. 
Meyer  v.  Patterson,  239 

5.  A  sheriff  who  makes  sale  of  land  by  a  bailiff,  or  special  servant 
duly  appointed,  can  take  the  oath  required  by  the  thirteenth 
section  of  the  act  relative  to  the  sale  of  lands.     Id.,  239 

See  Paeties,  6  ;  Pleading,  5 ;  Setting  Aside  Sales,  1. 

Savings  Bank. 

1.  An  incorporated  savings  institution  merely  for  investment  of 

money  and  payment  of  income,  is  a  general  or  public  trustee, 
an  incorporated  agency  for  receiving  and  loaning  money  on 
account  of  those  to  whom  the  money  belongs.  Newark  Savings 
Bank  Case,  552 

2.  It  is  a  mere  trustee,  and,  as  such,  is  subject  to  the  jurisdiction 

of  this  court  over  trusts.     Id.,  552 

3.  Equity  will  interfere,  if  there  appears  to  be  occasion  for  so 

doing,  to  prevent  the  unequal  distribution  of  the  assets  of 
such  institution — e.  g.,  to  prohibit  the  payment  of  any  deposi- 
tors in  full  so  long  as  it  is  uncertain  whether  there  will  be 
assets  enough  to  pay  the  others  in  full  also.     Id.,  552 

Setting  Aside  Sales. 

1.  Where  it  appears  that  the  premises  were  fairly  sold,  although 

the  price  realized  was  below  their  value,  under  the  circum- 
stances of  this  case  such  a  consideration,  of  itself,  is  not  suffi- 
cient to  induce  the  court  to  set  aside  the  .sale.     White  v.  Zust,  107 

2.  Where,  under  an  agreement  between  the  widow  and  adminis- 

trator, he  had  purchased  the  intestate's  property  at  a  foreclos- 
ure sale,  and  the  daughter  of  the  intestate  was  permitted  to 
redeem,  the  administrator's  grantee,  who  had  purchased  with 
notice,  was  allowed  for  necessary  repairs.     John^  v.  Norris,       147 

3.  Also,  where  the  building  was  afterwards  partly  burnt,  and  such 

grantee  rebuilt  it  (there  was  no  insurance  tiiereon),  he  was 
allowed  the  cost  of  rebuilding.     Id.,  147 

4.  He  was  not  allowed  the  balance  of  a  mortgage  held  on  another 

property,  which  the  administrator  had  also  purchased  under 
the  same  agreement,  the  mortgage  having  been  only  partly 
paid  by  the  application  of  the  money  for  which  the  property 
sold  on  foreclosure  of  the  mortgage.     Id.,  147 

5.  The  grantee  in  this  case  held  to  account  for  the  rent  of  the 

premises  from  the  time  when  it  was  bought  at  sheriff's  sale; 


1  Stew.]  INDEX.  6Q9 


Setting  Aside  Sales— Continued. 

but  if  the  widow  had  the  use  of  the  property  for  the  support 
of  herself  and  daughter,  the  grantee  not  to  be  cliarged  with 
rent  during  the  time  she  so  had  it.     Id.,  147 

6.  A  decree  will  not  be  opened  and  the  sale  thereunder  set  aside 

at  the  instance  of  a  petitioner  who,  by  neglecting  to  have  her 
deeds  recorded,  was  not  made  a  party  to  the  suit.  Rev.  p. 
lis  §  78.     Leonard  v.  New  York  Bay  Co.,  192 

7.  A  person  not  a  party  to  the  suit  cannot  have  a  sale  set  aside, 

made  under  a  liecree  regularly  obtained,  on  the  ground  that 
she  holds  an  unregistered  title  to  part  of  tlie  mortgaged  prem- 
ises, discharged  from  the  mortgage  by  release,  if  her  grantor, 
who  appeared  by  the  record  to  be  tiie  owner  when  the  suit 
was  brought,  was  properly  made  a  defendant.     Id.,  192 

■See  Decree,  3—5. 

Sewers. 

See  Municipal  Corpokations,  1-4. 

Sheriff. 

A  sheriff  cannot  appoint  a  special  deputy,  pro  hac  vice,  by  parol. 

Meyer  v.  Patterson,  239 

See  Parties,  5;  Sale  of  Land  (Public),  1-5. 

Solicitor  and  Cotinsel. 

See  Costs,  3 ;  Pleading,  1,  2,  6  ;  Practice,  9 ;  Relief  against 
Judgment,  3. 

Specific  Performance. 

1.  Under  the  circumstances  of  the  case  a  nonresident  vendee  of 

lands,  filing  a  bill  for  specific  performance  of  the  agreement  to 
convey  the  lands  to  him,  was  required  to  pay  into  court  the 
consideration  that  was  to  have  been  ptiid  at  the  time  of  the 
execution  of  the  deed,  though  he  was  not  in  possession. 
Binns  v.  Mount,  24 

2,  Where  there  is  an  agreement  in  writing  to  reconvey  to  a  wife 

and  her  children,  which  is  lost  or  withheld,  a  specific  per- 
formance will  be  decreed  according  to  the  terms  of  the  agree- 
ment as  shown  by  secondary  evidence.     Golden  v.  Knapp,         605 
See  Jurisdiction,  5. 

Statute  of  Frauds. 

See  Frauds  ajtd  Perjuries. 

Statutes  of  New  Jersey  (Private). 

America  Insurance  Co  ,  P.  L.  of  1S72  p.  301,  92 

Camden  and  Amboy  R,  R.  Co.,  P.  L.  of  1837  p. /  1870  p.  916; 

1S72  p.  UO-2,  261 
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Statutes  of  New  Jersey  (Private) — Continued. 

Camden  Horse  R.  R.  Co.,  P.  L.  of  1SG6  p.  64O  ;  1S6S  p.  6SS,  145,  146 

Central  R.  R.  of  New  Jersey,  P.  L.  of  1S49  p.  12S  §  7,  388 

Newark  Savings  Institntion,  P.  L.  of  1S47  p.  105,  554 

Stevens  Institute,  P.  L.  of  1S70  p.  166,  533 

Sussex  R.  R.  Co.,  P.  L.  of  1S33  p.  133,  102 
West  Ploboken  R.  R.  Co.,  P.  L.  of  lSo9  p.  585  ;  1S74  p.  1264,  453 
See  Railroads,  1,  3. 

Statutes  of  Ne^w  Jersey  (Public). 
Attachment, 
Chancery, 


Evidence, 

Insolvent  Debtors, 
Legal  Holidays, 
Married  Women, 


Mechanics  Lien, 


Mortgage,  Chattel, 
Municipal  Corporations — 

Elizabeth, 

Jersey  City, 

Newark, 
Orphans  Court, 
Partition, 
Railroads, 

Religious  Corporations, 
Sale  of  Laud, 
Statutes, 
Taxes, 


Wills, 
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232 
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> 
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299 
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95 
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Statutes  of  New  Jersey  (Public) — Continued. 

See  Husband  and  Wife,  4-6 ;  Mortgage,  13,  19 ;  Sale  of 
Land  (Public),  1,  5;  Taxes;  Wills,  5. 

Statutes  of  New  York. 

Married  Women,  IS4S  pp.  307,  SOS  c.  200  H  I,  2,  233 

Statutes  of  Pennsylvania. 

Mechanics  Lien,  June  16ih,  1S36,  ^  12,  296 

Statutes  of  United  States. 

Eemoval  of  Causes,  March  3d,  187-5,  117. 

Stevens  Battery  (resoliitionj,  July  17th,  1862,  527 

See  Congress  ;  Eemoval  of  Cause,  1. 

Stock  Certificate. 

A  certificate  of  stock,  accompanied  by  an  irrevocable  power  of 
attorney,  either  filled  up  or  in  blank,  is,  in  the  hands  of  a 
third  party,  presumptive  evidence  of  ownership  in  the  holder. 
And  wliere  the  party  in  whose  hands  the  certificate  is  found, 
is  a  holder  for  value,  without  notice  of  any  intervening  equity, 
his  title  cannot  be  impeached.  The  holder  of  the  certificate 
may  fill  up  the  letter  of  attorney,  execute  the  power,  and 
thus  obtain  tlie  legal  title  to  the  stock.  And  such  a  power  is 
not  limited  to  the  person  to  whom  it  was  first  delivered,  but 
enures  to  each  bona  fide  holder  into  whose  hands  the  certifi- 
cate and  power  may  pass.     Prall  v.  Tilt,  479 

See  Executors,  1,  2. 

Streets. 

iS'ee  Municipal  Corporations,  1-4;  Reforming  Instru- 
ments, 3. 

Street  Railway. 

The  public  right  to  use  a  liorse-railroad  track  in  the  streets  of  a 
city  for  vehicles,  incidentally  in  traveling  through  the  streets, 
does  not  authorize  a  transportation  company  to  use  it  in  com- 
petition with  the  railroad  company.  Camden  Horse  Railroad 
Co.  V.  Citizens  Coach  Co.,  145 

Surety. 

A  surety  or  creditor  has  a  right  to  have  any  collaterals  the  debtor 
may  have  pledged  to  either,  for  the  payment  of  their  debt,  at 
any  point  in  the  transaction,  applied  to  the  payment  of  the 
debt.     Price  v.  Trusdell,  200 

See  Jurisdiction,  1,  2. 
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T. 

Taxes. 

1.  Where  no  return  was  made  of  the  cost  of  tlie  property  whereon 

the  tax  was  payable  to  the  state,  under  the  second  section  of 
the  act  "to  establish  just  rules  for  the  taxation  of  railroad 
companies  and  to  induce  their  acceptance  and  uniform  adop- 
tion," approved  April  2d,  1873,  there  can  be  no  lawful  claim 
of  the  tax.      Williamson  v.  New  Jersey  Southern  R.  R.  Co.,  277" 

2.  Sections  33  and  34  of  the  tax  laws  of  1846  {Rev.  p.  1145)  are 

not  repealed  by  the  first  section  of  the  act  of  1854  {Rev.  p. 
1146),  requiring  tlie  assessment  of  lands  to  be  made  in  the 
name  of  the  owner.  The  owner  will  be  returned  as  delin- 
quent, and  upon  the  tax  warrant  issued  against  the  owner  the 
tenant's  goods  can  be  seized  and  sold,  as  a  stranger's  goods  on 
demised  premises  were  at  common  law  taken  on  a  distress 
for  rent  against  the  tenant.     Morrow  v.  Dowk,  45& 

3.  Under  a  sale  of  lands  for  the  payment  of  taxes,  the  estate  onlv 

which  the  owner  had  at  the  time  of  the  assessment  passes. 
The  estate  acquired  by  a  mortgagee  prior  to  the  assessment  is 
not  affected  by  such  sale.     Id.,  459 

4.  The  legislature  has  power  to  make  taxes  a  lien  paramount  to 

all  rights  which  the  citizen  may  accjuire  in  lands,  and  mort- 
gages or  liens  taken  after  the  enacttnent  of  such  laws  would 
be  postponed  to  the  payment  of  the  public  revenues.  Such 
intention  to  postpone  mortgages  is  clearly  indicated  in  section 
34  of  the  act  of  1846  {Rev.  p.  1145),  with  respect  to  timber, 
which  must  necessarily  be  sold  as  an  entirety.  Its  severance 
and  an  absolute  title  in  the  vendee  must  have  been  contem- 
plated by  the  statute.     Id.,  459' 

5.  The  owner  of  the  fee  of  lands,  sold  for  the  payment  of  taxes, 

may  (under  Rev.  p.  1165  ^  123)  file  a  bill  in  equity  against 
the  purchaser  of  such  lands  at  the  tax  sale,  to  redeem,  upon 
com{)lying  with  the  requirements  of  the  act.  Such  bill  is  not 
an  ejectment  bill.     Culver  v.  Watson,  548 

Tenants  in  Common. 

See  Parties,  3. 

Title. 

jSee  Conveyance  ;  Execution,  3  ;  Husband  and  Wife,  2  ; 
Legacy,  11 ;  Mortgage,  7  ;,  Taxes,  3. 

Trusts. 

1.  Whether  a  fee  is  intended  to  pass  or  not,  by  a  trust  deed,  may 
be  gathered  from  iis  provisions,  in  the  absence  of  words  of 
inheritance.     Randolph  v.  New  Jersey  West  Line  R.  R.  Co.,  49 
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Trusts — Continued. 

2.  Where  land  was  conveyed  to  trustees  in  trust,  for  the  purposes 

of  a  school — Held,  that  dedication  by  them  of  part  of  it  to 
the  purposes  of  a  public  highway  was  inconsistent  with  the 
purposes  of  the  trust,  and  therefore  would  not  be  presumed. 
Prudden  v.  Linddey,  378 

3.  A  trust  ill    lands   cannot  be  established  by  parol.     Claflin  v. 

Fraich,  383 

4    A  trustee  held  to  have  forfeited  all  claim  to  commissions  by 

negligence  &c.  in  the  management  of  the  trust.  Polls  v.  Tiee,  432 
See  Bills  and  Notes,  1 ;  Charity  ;  Executors,  1 ;  Husband 

AND  Wife,  1;  Mortgage,  7;  Partnership,  4;  Pledge; 

Savings  Bank,  1,  2. 

u. 

Usury. 

1.  To  render   usury  a  defence  on  foreclosure,  it  must  be  shown 

that  the  usurious  excess  was  received  by  the  mortgagee  or  his 
agent.     Spring  v.  Reed,  345 

2.  The  defence  of  usury  under  the  existing  law  of  this  state  is  not 

unconscientious.     Corning  v.  Ludium,  398 

3.  Leave  refused,  on  application  to  the  discretion  of  the  court,  to 

set  up  the  defence  of  usury  in  a  foreclosure  suit,  on  a  mort- 
gage given  in  New  York  for  a  loan  made  there,  the  contract 
being  governed  by  the  law  of  that  state.     Id.,  398 

4.  A  premium   paid   upon   one  of  three  distinct   loans  will  not 

render  wholly  usurious  a  mortgage  given  to  secure  such 
loans.  Only  the  excess,  and  the  interest  thereon,  must  be 
deducted.     Makn  v.  Hus&ey,  546 

5.  Notwithstanding  the  payment  of  such  premium,  the  principal 

will,  under  the  usual   clause   providing  that  upon  default  in 
■  the  prompt   payment  of  the  interest  the  principal  shall  be 
due  and  payable,  become  due  on  default  in  the  payment  of 
interest.     Id.,  546 

6.  An  agent's   retention    of    a   percentage    as   compensation   for 

obtaining  a  loan  on  mortgage,  without  the  mortgagee's 
knowledge,  does  not  constitute  usury.     Manning  v.  Young,       568 

Undue  Influence. 

See  Wills,  2. 

V. 

Variance. 

A  complainant  can  only  recover  on   the  case  made  by  his  bill. 
A  defendant  is  only  required  to  meet  such  of  the  complain- 

43 
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Variance — Continued. 

ant's  proofs  as  tend  to  establish  the  case  made  by  the  bill. 
All  others  he  may  treat  as  impertinent.     Wilson  v,  Cobb,  177 

Vendor  and  Vendee. 

See  Sale  of  Land  (Private)  ;    Setting  Aside  Sales;    Spe- 
cific Performance. 

w. 

"Waiver. 

Irregularity  in  entering  a  decree  held  to  have  been  waived  by 

obtaining  a  stay  of  execution.     Ruckmnn  v.  Decker,  5 

See  Executor,  3;  Practice,  4;  Sale  of  Land  (Private),  1. 

'Wills. 

1.  A  testatrix,  seventy  years  old,   having  made  her  will   a  few 

days  after  a  paralytic  attack,  tlie  will  was  sustained,  where 
she  was  able  to  recognize  her  attendants,  and  also  visitors; 
knew  of  the  existence  of  a  former  will,  and  expressed 
anxiety  lest  she  should  die  before  she  could  make  a  new  one; 
conversed  and  consulted  intelligently  in  regard  to  the  second 
will  just  before  it  was  drawn,  and  when  it  was  read  and 
explained  to  her,  expressed  her  satisfaction  with  it. — Held, 
with  other  ihings,  sufficient  proof  of  capacity.  Harris  v, 
Betson,  211 

2.  The  cliarge  of  undue  influence  held  not  to  be  sustained.     Id.,     211 

3.  Declarations  of  testator  as  to  boundary  lines,  made  after  the 

will  was  executed,  are  inadmissible.     Cadmus  v.  Vreeland,        356 

4.  Proof  that  a  testator  is  advanced  in  years,  and  that  his  health 

is  broken  and  his  mind  somewhat  enfeebled,  and  that  his 
will  is  unjust,  are  not  sufficient  grounds  for  setting  aside  his 
will.     Wintermute  v.  Wilson.  437 

5.  Legacies  for  "children  born  and  to  be  born,"  will  prevent  the 

operation  of  the  act  of  1824  (Rev.  p.  1246  §  19),  which  pro- 
vides that  the  birth  of  a  posthumous  child  shall  oi)erate  as 
a  revocation  of  a  will,  "if   neither  provided  for  by  settle- 
ment nor  disinherited."     Stevens  v.  Shippen,  487 
See  Husband  and  Wife,  4-6 ;  Legacy. 


UC  SOUTHERN  REGIONAL  LIBRARY  FACILITY 


D     000  551  688     5 


